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MEMORANDUM 

Tns  Ilonorabie  John  M.  D  aelan,  whose  oommiasion  as  an  Asso- 
date  JuBtice  of  this  Court  bears  dale  Nov.  29,  1877,  took  the  oath 
of  office  in  open  Court  on  the  lOtb  of  the  following  month.  Mr. 
Justice  Hablak  took  no  part  in  the  decision  ot  the  cases  reported 
ui  this  volume  preceding  VnUed  States  v.  Poa^  p.  670. 
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SUPREME  COURT  OF  THE  UNITED  STATES, 
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PAomo  Railroad  of  Missoubi  v.  Eetghum. 

1.  Appeals  In  equity  are  heard  In  this  court  upon  the  pleadings  and  proofs  below. 

No  new  eTidence  can  be  submitted,  nor  can  the  pleadings  be  amended  here. 

2.  Without  deciding  whether  a  case  may  not  arise  in  which  it  would  appoint  a 

receiver  pending  an  appeal  here,  the  court  declines  to  do  so  upon  the  show- 
ing made  in  this  case. 

Motion  by  the  appellant  for  a  rale  upon  the  appellee  to  show 
cause  why  a  receiver  should  not  be  appointed  pending  the  ap- 
peal in  this  court. 

In  this  cause,  a  decree  of  foreclosure  and  sale  was  entered  in 
the  Circuit  Court  July  6, 1876,  by  consent  of  the  present  appel- 
lant corporation.  Pursuant  to  this  decree,  the  property  was 
sold  to  James  Baker,  who,  as  is  alleged,  was  at  the  time  the 
solicitor  of  the  company.  The  answer  filed  by  him  for  the 
appellant  admitted  all  the  allegations  in  the  bill,  and  made  no 
defence  whatever  against  the  foreclosure.  This  was  authorized 
by  the  then  directors  of  the  corporation.  The  purchase-money 
was  paid  by  Baker,  principally  in  the  third-mortgage  bonds  of 
the  company.  The  sale  was  confirmed  without  objection  by 
the  appellant.  The  owners  of  the  bonds  thus  paid  over  organ- 
ized themselves  into  a  new  corporation,  and  Baker  assigned  to 
them  the  property  purchased.  On  the  24th  of  October,  1876, 
the  Circuit  Court  discharged  its  receiver,  and  directed  him  to 

VOI*.  T.  \ 


t 


2  Pacific  R.R.  op  Missouri  v.  Ketchum.     [Sup.  Ct. 

turn  over  all  the  property  in  his  hands  to  the  new  corpora- 
tion. 

On  the  Ist  of  November,  1876,  the  new  company  made  a 
mortgage  on  the  property,  greater  in  amount  than  that  which 
had  been  cancelled  by  the  foreclosure,  and  delivered  the  bonds 
to  the  parties  who  had  been  the  holders  of  those  surrendered 
in  payment  of  the  purchase-money,  and  to  certain  other  per- 
sons provided  for  in  a  scheme  of  reorganization.  The  new 
company  is  now  running  and  operating  the  road,  and  applying 
its  revenues  to  the  payment  of  the  interest  on  the  bonded  in- 
debtedness, including  that  covered  by  the  new  mortgage. 

On  the  14th  of  December,  1876,  the  stockholders  of  the 
appellant,  at  an  adjourned  annual  meeting,  passed  an  order 
repudiating  the  action  of  the  directors  in  allowing  their  coun- 
sel to  consent  to  the  decree  of  foreclosure,  discharged  Baker  as 
the  counsel  of  the  company,  and  appointed  a  committee  to  take 
charge  of  their  interests  without  molestation  from  the  directors, 
and  to  prosecute  and  defend  all  such  suits  as  they  might  deem 
for  the  interest  of  the  company,  including  an  appeal  from  the 
decree  of  foreclosure. 

Under  this  authority,  the  present  appeal  was  taken  in  the 
name  of  the  old  corporation,  by  which  a  motion  is  now  made 
for  a  rule  upon  the  new  corporation  to  show  cause  why  a 
receiver  should  not  be  appointed  by  this  court,  "  with  direc- 
tions to  take  the  general  supervision  of  the  road  to  the  limited 
extent  that  the  parties  now  in  possession  thereof  be  directed  to 
operate  the  same  under  the  general  directions  of  the  receiver, 
and  to  pay  over  to  said  receiver  any  moneys  remaining  after 
paying  operating  expenses,  including  taxes  and  such  renewals, 
and  additions  as  the  receiver  approves,  and  the  interest  on  the 
first  and  second  mortgages  and  the  sinking  funds  appertaining 
to  them,"  and  that  the  new  corporation  be  enjoined  from  pay- 
ing interest  upon  its  own  issae  of  bonds  pending  the  appeal. 

Mr.  N,  A.  Cowdrey  in  support  of  the  motion. 
No  opposing  counsel. 

Mb.  Chief  Justioe  Wattb  delivered  the  opinion  of  the 
court. 

Without  undertaking  to  decide  whether  a  case   may   not 
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arise  in  which  we  would  exercise  the  power  of  appointing  a 
receiver,  pending  an  appeal  in  this  court,  we  are  clearly  of  the 
opinion  that  we  ought  not  to  do  so  upon  the  showing  made 
here.  Appeals  in  equity  are  heard  upon  the  pleadings  and 
proofs  below.  No  new  eyidence  can  be  admitted,  and  the 
pleadings  cannot  be  amended  in  this  court. 

In  this  case,  the  pleadings  fail  entirely  to  disclose  the  defence 
which  the  appeUant  seeks  now  to  make,  and  it  does  appear 
affirmatively  that  the  original  decree  was  by  consent.  Although 
the  sale  was  in  form  to  the  attorney  of  the  appellant,  it  was  in 
reality  to  the  bondholders  in  whose  interest  the  foreclosure 
was  had.  No  irregularities  in  the  sale  itself  except  this  are 
now  complained  of,  and  none  whatever  were  insisted  upon  below. 

Being  entirely  satisfied  that  the  facts  stated  in  the  applica- 
tion for  the  rule  are  not  sufficient  to  entitle  the  plaintiff  to  the 
relief  it  asks,  we  refuse  the  rule.  Motion  denied. 


Phipps  v.  Sedgwiok. 
Plage  v.  Sedgwick. 

1.  The  court,  npon  coniideration  of  the  facts  in  this  case,  holds  that  certain  re*! 

estate  settled  upon  a  woman  hy  her  husband  was  purchased  with  the  assets 
of  the  firm  whereof  he  was  a  member,  and  that  the  assignee  in  bankruptcy  of 
the  firm  is,  after  the  payment  of  the  mortgage  thereon,  entitled  to  the  pro- 
ceeds thereof. 

2.  Where  property  is  conyeyed  to  a  wife  in  fraud  of  her  husband's  creditors,  a 

judgment  in  personam  for  its  value  cannot  be  taken  against  her,  nor,  in  case 
of  her  death,  against  her  executors. 

Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  first  case  was  argued  by  Mr.  William  M.  JEvarts  foi  the 
appellants,  and  by  Mr.  F.  N.  Banff s  for  the  appellees.  The 
second  case  was  argued  by  Mr.  F.  K.  Haywood  for  the  appel- 
lants, and  by  Mr.  F.  N.  Banffs,  contra. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 
Th#«e  are  appeals  presented  by  two  diffei-ent  parties,  against 
whom   decrees  were  obtained  in  the  Circuit  Court   by  the 
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appellee,  Sedgwick,  who  sued  as  assignee  in  bankruptcy  of 
James  E.  Place  and  James  D.  Sparkman,  doing  business  in 
the  city  of  New  York  as  partners,  under  the  style  of  James  K 
Place  &  Co. 

The  controversy  in  the  District  Court,  where  it  was  com- 
menced, and  in  the  Circuit  Court,  where  it  was  heard  on  appeal, 
turned  mainly  on  questions  of  fact,  to  be  determined  by  the 
weight  of  evidence;  and  the  most  important  part  of  it  does  so 
here.  The  evidence  is  voluminous  and  complicated,  the  record 
amounting  to  over  eight  hundred  pages  of  printed  matter.  It 
cannot  be  expected  thai  in  delivering  our  judgment  we  should 
sustain  it  by  any  minute  analysis  of  this  testimony.  We  can 
profitably  do  no  more  than  state  the  propositions  in  controversy, 
and  the  results  of  our  inquiry  upon  them. 

Place  and  Sparkman,  succeeding  to  the  business  of  J.  K.  & 
E.  B.  Place,  as  wholesale  grocers,  commenced  business  as  part- 
ners on  the  first  day  of  December,  1865,  and  so  continued  until 
Dec.  28, 1867.  Their  operations  amounted  to  several  millions 
of  dollars.  On  the  day  laat  mentioned,  finding  themselves 
insolvent,  they  made  a  general  assignment  to  Lewis  W.  Burrit 
and  Thomas  T.  Sheffield ;  and,  on  the  twenty-seventh  day  of 
February,  1868,  they  filed  a  petition  in  bankruptcy,  under 
which  the  appellee,  Sedgwick,  was  appointed  assignee. 

Some  time  after  this,  the  assignee  brought  his  bill  in  chancery 
in  the  District  Court  for  the  Southern  District  of  New  York, 
where  the  bankruptcy  proceedings  were  pending,  against  the 
two  bankrupts,  and  sundry  other  persons  supposed  to  have 
money  or  property  which  ought  to  come  to  the  assignee,  or  to 
have  liens  or  other  claims  on  such  property.  A  decree  was 
rendered  which  settled  finally  much  that  was  in  controversy, 
but  in  reference  to  two  important  matters  appeals  were  taken 
to  the  Circuit  Court ;  and  it  is  in  regard  to  the  same  matters 
that  the  two  appeals  now  before  us  are  taken. 

The  first  of  these,  involved  in  the  first  case,  grows  out  of  the 
allegation  in  the  bill  that  certain  real  estate,  which  we  shall 
call  the  Fifth  Avenue  property  (and  which  was  sold  under 
order  of  the  court  pending  the  suit  and  the  proceeds  paid  into 
court),  was,  in  law  and  equity,  the  property  of  the  bankrupts, 
and  that  the  proceeds  should  go  to  the  assignee,  to  be  admin- 
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istered  as  part  of  the  assets  of  the  bankrupt  firm.  John  L. 
Phipps  &  Co.  asserted  a  claim  to  this  property  and  these  pro* 
ceeds,  which  we  will  presently  consider.  The  District  Court 
decided  that  the  Fifth  Avenue  property  was  but  a  fair  and 
reasonable  settlement  of  James  K.  Place  upon  his  wife,  which 
was  not  fraudulent  as  to  his  creditors,  and  ordered  the  proceeds 
of  the  sale  to  be  paid  to  Phipps  &  Co.,  who  asserted  rights 
under  Mrs.  Place.  On  appeal,  the  Circuit  Court  reversed  this 
decree,  and  held  that  the  settlement  was  fmudulent  as  to 
creditors,  and  ordered  the  proceeds  of  the  sale,  amounting  to 
$93,161.42  to  be  paid  to  the  assignee.  From  this  branch  of  the 
decree  Phipps  &  Co.  appeal  to  this  court. 

The  other  branch  of  the  case  relates  to  what  we  shall  call 
the  Forty-third  Street  lots. 

A  similar  allegation  is  made  in  the  bill  as  regards  these  lots, 
which,  having  been  conveyed  to  Mrs.  Place,  and  by  her  to 
other  parties,  and  several  exchanges  and  purchases  and  sales 
made  by  her,  the  assignee  claims  to  have  identified  the  prop- 
erty until  the  last  sale,  for  which  it  is  alleged  that  she  received 
$16,000;  and  for  this  sum  the  assignee  recovered  a  decree 
against  the  executors  of  Mrs.  Place,  who  died  pending  the  suit. 
This  decree  of  the  District  Court  was  affirmed  in  the  Circuit 
Court,  and  from  it  the  executors  appeal  to  this  court,  which 
constitutes  the  second  case. 

1.  As  regards  the  Fifth  Avenue  property,  it  may  be  as  well 
to  state  the  relation  to  it  of  Phipps  &  Co.,  the  appellaiits.  It 
appears  that  they  were  largely  creditors  of  J.  K.  Place  &  Co. 
at  the  time  of  their  failure,  and,  in  endeavoring  to  secure  pay- 
ment of  their  debt  after  the  assignment  of  that  firm,  a  mort- 
gage was  given  by  Mrs.  Place  on  the  Fifth  Avenue  property 
to  secure  the  sum  of  $50,000.  Mr.  Place  joined  in  this  mort- 
gage. On  the  very  day  of  the  application  of  Place  &  Co.  to 
be  declared  bankrupts,  a  personal  judgment  was  obtained 
against  them  on  the  debt  of  Phipps  &  Co.  It  seems  to  be 
clear  that  the  mortgage  was  taken  under  such  circumstances 
of  notice  of  the  nature  of  Mrs.  Place's  title  on  the  part  of 
Phipps  &  Co.,  that  their  claim  under  that  mortgage  is  no  better 
than  the  title  of  Mrs.  Place.  The  whole  matter,  therefore, 
turns  upon  th«  question  of  the  validity  of  the  conveyance  to 
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her,  a8  a  fair  and  honest  provision  made  by  a  husband  engaged 
in  business,  by  appropriating  a  part  of  the  means  embarked  in 
that  business  to  that  purpose.  For  it  is  not  denied  that  the 
eAtire  sum  which  went  to  purchasing  the  ground  lease,  build- 
ing the  house,  and  furnishing  it,  amounting  to  more  than 
$100,000,  was  paid  out  of  the  moneys  of  the  firm  of  J.  K. 
Place  &  Co. 

The  evidence  affecting  the  validity  of  this  settlement  is 
voluminous,  consisting  of  an  examination  of  the  books  of 
Hccount  of  the  insolvent  firm,  the  testimony  of  Mr.  Place  and 
many  other  witnesses,  accompanied  with  deeds,  assignments, 
and  other  papers  in  writing.  We  cannot  go  over  all  this,  and, 
concurring  as  we  do  with  the  opinion  of  the  Circuit  Court,  it 
is  unnecessary.     A  few  observations  must  suffice. 

The  basis  on  which  the  honesty  and  fairness  of  the  settle- 
ment is  supported  in  argument  is,  that  on  the  first  day  of 
December,  1865,  —  the  day  on  which  the  old  partnership  of  J.  K. 
Place  &  E.  B.  Place  was  superseded  by  the  firm  of  J.  K.  Place 
&  Co.,  composed  of  J.  K.  Place  and  Sparkman,  —  Mr.  Place  was 
worth  $227,000.  This  estimate  resulted  from  the  balance- 
sheet  of  the  old  firm ;  and  that  sum  constituted  the  capital 
which  be  put  into  the  new  firm.  It  was  in  the  month  of  Sep- 
tember previous  to  this  that  he  bought  the  ground  lease  of  the 
lots  in  questions,  taking  the  assignment  to  himself ;  and  between 
that  time  and  the  1st  of  December  he  entered  into  contracts 
for  the  erection  of  a  building  on  the  lots,  which  were  supposed 
to  amount  to  $50,000  or  $60,000,  but  which  in  the  end  came 
to  about  $90,000. 

There  is  some  question  whether  the  assignment  of  the  lease 
of  these  lots  to  his  wife  was  made  on  the  first  day  of  December, 
when  it  bears  date,  or  on  the  first  day  of  the  next  April,  when 
it  was  acknowledged  or  recorded,  with  a  preponderance  of  evi- 
dence,  as  we  think,  in  favor  of  the  latter.  But  upon  the  sup 
position  that  Mr.  Place  was,  on  the  first  day  of  December, 
fairly  entitled  to  consider  his  interest  in  the  business  as  worth 
$227,000,  was  it  good  faith  to  his  creditor  to  withdraw  about 
one-third  of  that  capital  and  invest  it  in  his  wife's  name,  so 
that  it  was  placed  beyond  the  reach  of  his  creditors,  and  made 
to  constitute  a  luxurious  home  for  himself  ?    If  the  business 
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which  the  partnership  was  doing  was  a  small  and  a  safe  busi- 
ness, and  the  shape  in  which  this  sum  of  $^7,000  stood  was 
such  as  made  it  unquestionable  as  representing  so  much  money^ 
while  the  withdrawal  of  i90,000,  if  otherwise  fair,  might  be 
sustained,  it  would  still  be  of  doubtful  validity  as  against 
creditors. 

But  there  are  other  and  controlling  circumstances  in  this 
case  which  we  will  refer  to:  — 

1.  The  business  of  the  partnership  was  not  a  small  one.  On 
the  contrary,  it  was  very  large,  and  must  have  amounted  to 
seyeral  millions  per  annum.  The  very  balance-sheet  on  which 
the  transaction  is  defended  showed  that  the  debts  of  the  firm 
at  that  date  were  near  $4,000,000,  and  the  credit  side  consisted 
in  goods  on  hand  and  in  ^cbts  due  the  firm.  Of  course,  the 
real  value  of  this  balance  was  conjectural  and  uncertain. 

2.  The  proportion  of  this  balance  was  not  more  than  ten  per 
cent  of  the  debts  of  the  firm,  a  ¥017  small  capital  for  such  a 
large  business ;  and  it  was  unfair  to  the  creditors  to  withdraw 
one-third  of  that. 

8.  There  is  strong  reason  to  believe  that  other  liabilities  of 
Mr.  Place  in  other  ventures,  and  in  r^^ard  to  his  purchase  of 
his  brother's  interest  in  the  old  firm,  when  fairly  taken  into 
the  account  and  charged  against  this  balance,  would  hav» 
reduced  it  very  considerably.  How  much,  cannot  be  precisely 
ascertained. 

4.  But,  though  Mr.  Place  had  givmi  his  obligations  to  pay 
what  amounted  to  990,000  on  the  house  building,  that  was  his 
personal  obligation,  and  at  its  date  was  not  a  debt  of  the  firm. . 
If  he  afterwards  took  the  mcmey  of  the  firm  to  pay  those  indi- 
vidual debts,  at  a  time  when  the  business  of  the  firm  could  not 
stand  it,  the  transaction  must  be  treated  as  of  the  date  when 
the  money  was  so  withdrawn,  and  ite  honesty  tested  by  the 
condition  of  the  business  at  that  time.  The  books  of  the  firv 
show  that  there  was  paid  on  this  account  up  to  Dec.  81,  1866 
or  within  one  year  and  one  month  after  the  new  firm  began, 
i82,000,  including  that  paid  before,  and  in  the  first  three 
rooaths  of  the  next  year,  ilS,000.  These  same  books  show 
that  during  this  time  the  condition  of  the  partnership  had 
ckAOgei  krfily  for  the  worse,  independently  of  these  outlays. 
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The  losses  on  the  rapid  decline  of  gold,  which  affected  the  valae 
of  their  goods,  and  the  amounts  lost  on  the  gold  which  they 
carried,  was  estimated  at  $150,000  for  the  first  year.  Losses 
in  two  collateral  concerns,  in  which  one  or  both  of  the  partners 
were  interested,  also  became  apparent ;  so  that  before  the  end 
of  the  first  year  any  prudent  man  must  have  seen  that,  in  with- 
drawing so  much  cash  from  his  business,  he  was  choosing  be- 
tween the  danger  of  the  bankruptcy  of  his  firm  on  one  side, 
and  a  luxurious  home  for  himself  and  wife  on  the  other. 

5.  Mr.  Place  had  agreed  with  his  partner,  Sparkman,  to  put 
into  the  business  $600,000  of  capital,  to  $200,000  by  Spark- 
man.  This  was  a  moneyed  obligation  which  he  was  bound  to 
perform,  but  which  he  never  did  perform ;  and,  instead  of  enlarg- 
ing the  nominal  capital  of  $227,000,  we  have  shown  that  he 
took  over  $100,000  from  it  for  this  house. 

6.  The  books  of  the  firm  were  kept  in  a  manner  which,  on 
inspection,  would  show  that  the  Fifth  Avenue  property  was  an 
investment  which  belonged  to  the  firm,  and  should  be  counted 
as  part  of  its  assets ;  and  this  remained  the  condition  of  the 
books  until  after  the  assignment,  when  the  book-keeper  charged 
the  whole  up  to  Mr.  Place,  and  thus  by  a  stroke  of  the  pen 
after  insolvency,  and  after  the  assignment,  $100,000,  which 
had  appeared  as  property  of  the  firm,  became  nothing  but  the 
debt  of  an  insolvent  partner  of  that  firm. 

For  these  reasons,  we  think  the  decree  of  the  Circuit  Court, 
that  the  assignee  was  entitled  to  the  proceeds  of  this  prop- 
erty after  paying  a  mortgage  admitted  to  be  a  just  claim,  is 
right. 

In  reference  to  the  decree  for  the  payment  of  money  against 
the  executors  of  Mrs.  Place  on  account  of  the  Forty-third 
Street  lots,  we  are  of  a  different  opinion. 

The  lots  in  which  the  money  of  the  firm  was  first  invested, 
and  which  was  the  beginning  of  this  separate  real-estate  trans- 
action, are  estimated  by  the  master  at  the  value  of  $4,000. 
By  subsequent  exchanges  or  sales,  the  fund  is  traced  to  another 
piece  of  real  estate,  which  is  supposed  to  be  worth  $16,000 ;  for 
which  sum  with  interest  a  judgment  is  rendered  against  Mrs. 
Place. 

But  we  are  of  opinion  that  Mrs.  Place,  if  living,  could  not 
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be  subjected  to  such  a  decree,  if  all  that  is  said  be  true  ;  nnr  can 
her  executors  be  now. 

While  the  books  of  reports  are  full  of  cases  in  which  real  or 
personal  property  conveyed  to  the  wife  in  fraud  of  the  hus- 
band's creditors  has  been  pursued  and  subjected  to  the  pay- 
ment of  his  debts  after  it  had  been  identified  in  her  hands,  or 
in  the  hands  of  voluntary  grantees  or  purchasers  with  notice,  we 
are  not  aware  of  any  well-considered  case  of  high  authority 
where  the  pursuit  of  the  property  hao.  been  abandoned,  and 
a  judgment  in  personam  for  its  value  taken  against  the  wife. 

Certainly  no  such  doctrine  is  sanctioned  by  the  common  law ; 
and,  though  the  present  suit  is  a  bill  in  chancery,  the  decree  in 
this  case  is  nothing  more  than  a  judgment  at  law,  and  could  as 
well  have  been  maintained  in  a  separate  suit  at  law  for  the 
money  as  in  this  suit.  And  the  liability  of  the  executors  of 
the  wife  to  this  personal  judgment  must  depend  on  the  same 
principle  as  if,  abandoning  the  pursuit  of  the  r««,  the  assignee 
had  brought  an  action  at  law  for  the  money. 

The  statutes  of  the  different  States  have  gone  very  far  in 
this  country  to  modify  the  peculiar  relations  of  husband  and 
wife,  as  they  existed  at  common  law,  in  reference  to  their  prop- 
erty. But  they  have  not,  except  perhaps  in  Louisiana,  gone 
so  far  as  to  recognize  the  civil-law  rule  of  perfect  independence 
in  dealing  with  each  other.  While  the  statutes  of  New  York 
have  recognized  certain  rights  of  the  wife  to  deal  with  and 
contract  in  reference  to  her  separate  property,  they  fall  far 
short  of  establishing  the  principle  that  out  of  that  separate 
property  she  can  be  made  liable  for  money  or  property  received 
at  her  husband's  hands,  which  in  equity  ought  to  have  gone  to 
pay  his  debts.  Equity  has  been  ready,  where  such  property 
remains  in  her  hands,  to  restore  it  to  its  proper  use,  but  not  to 
hold  her  separate  estate  liable  for  what  she  has  received,  and 
probably  spent  at  his  dictation.  Such  a  proposition  would  be 
a  very  unjust  one  to  the  wife  still  under  the  dominion,  control, 
and  personal  influence  of  the  husband.  In  receiving  favors  at 
his  hands,  which  she  supposed  to  be  the  offerings  of  affection, 
or  a  proper  provision  for  her  comfort,  she  would  be  subjecting 
that  which  was  her  own,  or  which  might  afterwards  come  to 
her  from  other  sources,  to  unknown  and  unsuspected  charges, 
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qI  th#  am<Hiiit  and  Bature  of  which  she  would  be  wholly  igno* 
rant.  It  answers  the  demands  of  justice  in  such  cases  if  the 
creditor,  finding  the  property  itself  in  her  hands  or  in  the  hands 
of  one  holding  it  with  notice,  appropriates  it  to  pay  his  debt. 
Bat»  if  it  is  beyond  his  reach,  the  wife  should  no  more  be  made 
liable  for  it  than  if  the  husband  himself  had  spent  it  in  support 
of  hie  family,  or  even  of  his  own  extravagance. 

For  these  reasons,  we  are  of  opinion  that  so  much  of  the 
deefee  of  the  Circuit  Court  as  directs  the  payment  of  the  pro- 
ceeds of  the  Fifth  Avenue  property  to  Sedgwick,  the  assignee, 
muirt  be  affirmed,  but  without  prejudice  to  the  right  of  the 
kold^  of  Phipps  &  Cq.'s  debt  to  present  it  for  allowance  as  a 
daim  against  the  bankrupts'  assets,  in  regard  to  which  we 
decide  nothing.  The  decree  against  the  executors  of  Mrs. 
Plaee  will  be  reversed.  In  all  other  respects,  the  decree  of  the 
Ciraait  Court  will  be  affirmed,  and  the  cause  remanded  for 
fuibar  proeeedinga  in  conformity  to  this  opinion  ;  and  it  is 

So  ordered. 


Shaw  v.  Bill. 

1.  TIm  spiMAiaaoe  of  eounsel  specially  for  %corporation,  a  id  hU  moving  to  dis- 
wAm  tbo  petition  of  an  individual  creditor  for  the  appointment  of  a  receiver 
of  its  property,  do  not  preclude  him  from  subsequently  appearing  for  the 
trustee  of  the  bondholders  in  proceedings  to  foreclose  mortgages  given  by 
the  corporation. 

%  Upoo  a  supplementaL  bill  in  chancery,  a  subposna  is  not  required  unless  new 
parties  are  made.  A  rule  upon  parties  already  served  to  answer  die  sup- 
plemental bill  is  sufficient. 

a  Where  a  corporation  is  insolvent,  and  has  no  funds  at  the  place  wiiere  its  bonds 
SM  payable,  demand  of  payment  at  such  place  need  not  be  made  before  suit 
brought  to  foreclose  its  mortgages  executed  to  secure  the  bonds. 

4.  A  mortgage  by  a  railroad  corporation  which  In  terms  covers  *'  ail  the  follow. 
iiig,  present,  and  in  future  to  be  acquired  property  "  of  ttie  corporation, 
naming  in  the  description  of  such  property  its  engines,  cars,  and  machinery, 
carries  not  only  the  cars,  engines,  and  machinery  in  existence  at  the  <lHte  of 
the  mortgage,  but  such  as  take  their  place  or  are  subsequently  added  to  tiiem 
by  the  company  and  are  in  existence  at  the  time  of  the  foreclosure. 

Appbal  from  the  Circuit  Ceart  of  the  United  States  for  tlifi 
Distriet  ol  Indiana* 
In  lft4ft»  the  New  Albany  and  Salem  Railroad  Company  was 
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incorporated  under  the  laws  of  Indiana,  with  power  to  coMlrottfe 
a  railroad  from  New  Albany,  on  the  Ohio  RiTor,  to  Miebigan 
City,  on  Lake  Michigan.  To  enable  the  company  to  raiae  the 
necessary  means  to  complete  and  equip  the  road,  it  issued  at 
different  times  a  large  amount  of  bonds,  secured  by  mortgages 
upon  its  property.  There  were  five  issues  of  bonds,  varying  ia 
amount  from  ^500,000  to  over  $2,000,000,  and  carrying  in- 
terest from  seven  to  ten  per  cent  per  annum,  payable  semi- 
annually.  Each  issue  was  secured  by  a  separate  mortgage. 
The  first  mortgage  was  executed  in  February,  1851 ;  the  second, 
in  February,  1862  ;  the  third,  in  November,  1868  ;  the  fourtlu 
in  February,  1855 ;  and  the  fifth,  in  December,  1856.  They 
were  all  made  to  Douw  Williamson,  as  trustee  for  the  bond* 
holders,  the  complainant,  Charles  E.  Bill,  being  named  as  suV 
stitute  or  successor,  in  whom  the  estate  and  the  powers  of  tlM 
trustee  were  to  vest  in  case  of  the  death,  incapacity,  or  resigna- 
tion of  Williamson. 

The  several  bonds  as  they  matured,  and  the  interest  stipu- 
lated, not  being  paid,  the  trustee,  in  August,  1857,  filed  a  bill 
in  the  Circuit  Court  of  the  United  States  for  the  District  d 
Indiana,  for  the  foreclosure  of  the  several  mortgages.  The 
corpoi-ation  was  served  with  process  of  subpoena,  appeared  to 
the  suit  and  demurred  to  the  bill.  It  does  not  appear  from  the 
record  what  disposition  was  made  of  the  demurrer,  but  it  is  to 
be  inferred  from  the  subsequent  proceedings  that  it  was  aban- 
doned. At  any  rate,  in  December  of  the  following  year  (1868), 
a  decree  was  entered  in  the  case  by  consent  of  parties,  -^  one  not 
foreclosing  the  mortgages  as  prayed  in  the  bill,  but  deolaring 
the  rights  and  interests  of  the  bondholders  and  stoekholdcni 
.under  the  several  mortgages,  —  in  accordance  with  what  was 
termed  a  basis  of  adjustment  and  settlement,  proposed  to  th^m 
by  the  president  and  directors  of  the  company.  The  practieal 
effect  of  the  decree  was  to  extinguish  all  the  liens  upon  the 
property  of  the  company,  except  such  as  were  created  by  the 
first  and  second  mortgages ;  to  provide  for  a  reorganisation  of 
the  company,  and  to  convert  the  subsequent  bonds  into  oommen 
stock  of  the  reorganized  company. 

Before  this  decree  was  rendered,  the  bondholders,  waiving 
their  priority,  had  consented  to  an  interlocatwy  decree,  entiled 
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in  June,  1858,  authorizing  the  trustee  to  borrow  $200,000  to 
pay  certain  unsecured  debts,  and  to  hold  possession  of  the 
mortgaged  property  until  this  loan  should  be  repaid  with  inter- 
est. The  decree  of  December,  1858,  provided  for  the  prior 
payment  of  this  sum,  and  also  of  a  mortgage  of  another  com- 
pany for  $175,000,  which  had  been  previously  assumed. 

Nearly  ten  years  afterwards,  in  August,  1868,  the  bondholder 
secured  by  the  first  and  second  mortgages,  or  at  least  a  laige 
portion  of  them,  demanded  that  the  trustee  should  take  pro 
ceedings  to  foreclose  those  mortgages.  The  trustee,  acting  upon 
the  assumption  that  the  original  suit,  brought  in  the  Circuit 
Court  for  that  purpose  in  1857,  was  ended  by  the  decree  of 
December,  1858,  commenced  suit  for  the  foreclosure  desired, 
in  a  court  of  the  State  of  Indiana.  That  suit  proceeded  to  a 
final  decree,  under  which  the  property  was  sold  in  May.  1869. 
The  purchasers  organized  themselves  under  the  law  of  Indiana 
into  a  new  company,  called  the  Louisville,  New  Albany,  and 
Chicago  Railway  Company,  which  held  possession  of  the  prop- 
erty until  it  was  transferred  to  a  receiver,  upon  the  application 
of  the  appellant,  John  S.  Shaw.  This  appellant  held  a  bond 
of  the  fourth-mortgage  issue,  and  some  stock  of  the  company 
issued  for  bonds  surrendered  under  the  decree  of  December, 
1858.  Upon  his  petition,  purporting  to  be  filed  on  the  foot  of 
that  decree,  and  alleging  various  irregularities  and  fraudulent 
practices  on  the  part  of  the  trustee  and  the  first  and  second 
mortgage  creditors,  a  receiver  of  the  property  of  the  company 
was  appointed.  His  position  was  that  the  railroad  property 
was  placed  under  the  exclusive  wardship  of  the  Circuit  Court 
of  the  United  States,  by  virtue  of  the  two  decrees  of  June  and 
December,  1858,  and  that,  consequently,  the  foreclosure  proceed- 
ings in  the  State  court  were  irregular  and  void.  Ultimately, 
and  after  protracted  litigation,  this  view  of  the  appellant  was 
sustained  by  the  Circuit  Court.  It  is  unnecessary  to  detail  the 
various  steps  taken  by  the  parties  upon  the  petition  of  Shaw 
It  is  sufficient  to  mention  that  they  led  Charles  E.  Bill,  the 
successor  of  the  original  trustee,  to  apply  for  leave  to  file  a  sup- 
plemental bill  for  the  foreclosure  of  the  mortgages  remaining 
in  force,  and  that  his  application  was  granted.  It  is  upon  the 
subsequent  proceedings,  resulting  in  a  final  decree  of  foreclosure, 
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from  which  Shaw  and  others  appealed,  that  the  questions  arise 
for  determination  here. 

Mr,  Samuel  A,  Huff  for  the  appellants. 

1.  The  decree  against  the  Louisville,  New  Albany,  and 
Chicago  Railroad  Company  is  erroneous,  because  it  appears 
^hat  the  company  was  defaulted  at  the  instance  of  counsel  who 
had  theretofore  appeared  specially  for  the  company,  and  process 
of  subpoena  upon  the  supplemental  bill  was  not  taken  out 
against  the  company  before  such  default,  nor  at  any  time 
thereafter. 

2.  The  supplemental  bill  upon  which  the  final  decree  is 
founded  shows  upon  its  face  that  the  complainant  trustee,  and 
those  in  whose  behalf  he  prosecuted  it,  are  not  entitCed  to  the 
relief  therein  prayed,  nor  to  any  relief  whatever.  It  does  not 
even  aver  that  a  demand  of  payment  of  the  bonds  was  made 
when  they  were  payable. 

8.  In  the  final  decree,  the  provisions  of  the  several  mortgages 
touching  the  property  covered  by  them  respectively  are  wholly 
disregarded  by  the  court  in  this,  to  wit,  — 

a.  The  mortgage  of  1851  and  that  of  1852,  being  the  first 
and  second  of  the  series,  in  express  terms  limit  their  respective 
operation  as  to  the  future-acquired  property  of  the  company  to 
such  as  may  be  purchased  with  the  bonds  thereby  secured,  or 
with  the  money  obtained  therefor. 

b.  The  mortgages  of  1858  and  1855,  being  the  third  and  the 
fourth  of  the  series,  pledged,  as  security  for  the  payment  of  the 
bonds  by  them  respectively  secured,  the  property  that  might  be 
purchased  with  such  bonds,  or  with  money  obtained  therefor. 

Whereas,  by  the  final  decree  of  the  Circuit  Court,  the  mortgages 
of  1851  and  1852  are  held  to  cover  all  the  property  of  the  com 
pany,  whether  acquired  by  purchase  with  the  bonds  secured  by 
the  subsequent  mortgages,  or  with  money  obtained  for  such 
latter  bonds,  or  otherwise. 

4.  The  parties  in  whose  sole  behalf  the  decree  was  passed,  hav- 
ing, before  the  filing  of  the  supplemental  bill  upon  which  it  rests, 
surrendered  the  bonds  secured  by  the  mortgages  foreclosed  in 
their  behalf,  in  such  form  as  to  forfeit  their  standing  in  court, 
should  therefore  have  been  denied  any  relief. 

Mr.  Henry  Oramftyrd^  contra. 
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Mr.  JmiTlOE  Field,  after  stating  the  caae^  delivered  the  opin- 
ion of  the  court. 

It  seems  from  the  record,  that,  when  the  petition  of  Shaw  for 
the  appointment  of  a  reoeiyer  was  presented  to  the  court,  Mr. 
Hendricks,  with  others,  appeared  as  special  counsel  for  the 
company,  and  moved  its  dismissal.  Subsequently,  Mr.  Hen- 
dricks appeared  as  counsel  for  the  trustee  in  the  proceedings  on 
the  s^ipplemental  bill  for  the  foreclosure  of  the  mortgages,  and 
on  his  motion  the  default  of  the  company  was  entered.  This 
second  appearance  of  counsel  against  the  company  is  regarded 
by  the  appellant  as  exhibiting  ^*  an  anomaly  in  chancery  prac- 
tice "  so  great  as  to  vitiate  the  decree.  We  do  not  perceive  any 
anomaly  or  irregularity  or  impropriety  in  the  conduct  of  the 
counsel.  He  might  very  well  have  appeared  for  the  company 
to  defeat  a  petition  of  a  single  creditor  asking  for  the  appoint- 
ment of  a  receiver  of  its  property,  and  yet  subsequently  have 
appeared  for  the  trustee  to  foreclose  its  mortgages.  There  wan 
nothing  in  the  duties  required  on  the  motion  which  in  any  way 
conflicted  with  the  duties  required  in  the  subsequent  proceed- 
ings. There  is  not  even  a  colorable  pretext  for  calling  in  ques- 
tion the  propriety  of  the  action  of  counsel. 

The  fact  that  process  of  subpoena  was  not  issued  upon  the 
supplemental  bill  is  of  no  consequence.  Such  process  is  only 
necessary  where  new  parties  are  brought  in.  The  supplemen- 
tal bill  is  a  mere  adjunct  to  the  original  bill,  and,  where  the 
parties  have  already  been  served,  no  further  subpoena  for  them  is 
required.  In  this  case,  the  company  was  ruled  to  answer ;  and 
the  new  parties  appeared  by  counsel,  and  both  demurred  and 
answered.  The  fact  that  leave  was  granted  upon  motion  of 
counsel  to  issue  a  subpoena  against  the  company  some  months 
after  its  default  had  been  entered,  does  not  alter  the  case. 
Nothing  appears  to  have  been  done  upon  the  leave,  and  it  was 
probably  asked  inadvertently. 

The  position  that  the  appellants'  demurrer  to  the  supple- 
mental bill  should  have  been  sustained,  because  it  did  not  aver 
a  demand  of  payment  at  the  place  where  the  bonds  were  payar 
ble,  is  without  merit.  No  such  ground  is  stated  in  the  demurrer, 
which  is  special ;  and«  had  it  been,  it  would  have  been  unavailing. 
The  insolvency  of  the  company  and  its  want  of  funds  at  the 
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place  designated  appear  from  the  allegatioiM  of  the  bill  $  aftd* 
where  such  is  the  fact,  no  demand  at  the  place  it  reqaitwL 
The  law  does  not  exact  in  such  a  case  the  performance  of  a 
fmitless  act. 

The  objection  that  the  decree  coTers  property  not  embraced 
or  intended  to  be  embraced  by  the  mortgages  is  equally  anteiv 
able.  The  terms  of  the  mortgages  are  as  broad  and  oompre* 
hensive  as  could  be  used.  They  embrace  all  existing  property 
of  the  company,  except  such  surplus  lands  as  were  not  required 
for  the  roadway,  depots,  and  stations,  and  other  uses  of  the 
road,  and  all  its  future  property,  both  such  as  might  be  pur- 
chased with  the  proceeds  of  the  bonds  issued  and  such  as  might 
be  acquired  by  other  means.  The  language  used  is4  ^  all  the 
following,  present,  and  in  future  to  be  acquired  property  of  the 
parties  of  the  first  part"  pertaining  to  the  road ;  ^^  that  is  to  say, 
their  road  made  and  to  be  made,  including  the  right  of  way  and 
land  occupied  thereby,  together  with  the  superstructure  and 
tracks  thereon,  and  all  rails  and  other  materials  used  therein 
or  procured  therefor,  inclusive  of  the  iron  rails  purchased  or  to 
be  purchased  or  paid  for  with  the  above-described  bonds,  or  the 
money  obtained  therefor,  and  the  machinery  purchased  with 
the  same ;  bridges,  viaducts,  culverts,  fences,  depot-grounds 
and  buildings  thereon,  engines,  tenders,  cars,  tools,  materials, 
machinery,  and  all  other  personal  property,  right  thereto  or 
interest  therein  pertaining  as  aforesaid,  together  with  the  tolls, 
rents,  or  income  to  be  had  or  levied  therefrom,  and  all  franchises, 
rights,  and  privileges  of  the  said  parties  of  the  first  part  of,  in, 
to,  or  concerning  the  same ; "  with  a  proviso  that  the  surplus 
lands  mentioned  might  be  sold. 

The  reference  made  in  this  description  to  the  property  which 
might  be  afterwards  purchased  with  the  bonds  issued,  does  not 
operate  as  a  limitation  of  the  lien  of  the  mortgage  to  such 
future-acquired  property,  but  only  to  remove  any  doubt  thai 
might  otherwise  possibly  arise  whether  the  property  thus  pur- 
chased would  also  go  to  increase  the  security  offered.  We  do 
not  deem  it  of  any  moment  whether  the  rolling-stock  and  ma- 
chinery in  use  by  the  company  at  the  date  of  the  decree  were 
acquired  with  the  proceeds  of  the  bonds  or  with  the  subsequent 
earnings  of  the  company.    A  mort^rage  by  a  railroad  c^apany 
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whioh  eoTers,  in  the  terms  of  the  two  mortgages  in  suit^  its  en- 
gines, cars,  and  machinery,  carries  not  only  the  cars,  engines,  and 
machinery  in  existence  at  the  date  of  the  mortgage,  but  such  as 
take  their  place,  or  are  subsequently  added  to  them  by  the  com- 
pany, and  are  in  existence  at  the  time  of  the  foreclosure.  This 
kind  of  property  is  necessarily  undergoing  constant  wear  and 
consequent  destruction  ;  and  the  mortgages  in  suit,  so  far  as  that 
property  is  concerned,  would  have  been  of  little  value  if  their 
lien  did  not  extend  to  such  as  took  its  place,  or  was  added  to  it 
by  the  company.  Pennock  v.  Cfee,  28  How.  117 ;  Philadelphia^ 
WUminfftonj  ^  Baltimore  -B.  B.  Co.  v.  Woelpper^  64  Penn.  St. 
866 ;  Phillips  v.  Winslaw,  18  B.  Mon.  (Ky.)  481. 

We  perceive  no.  error  in  the  rulings  of  the  court  below. 

Decree  affirmed. 

Mb.  Justice  Hunt  did  not  sit  in  this  case,  nor  take  part  in 
its  decision. 


Nbw  Oblbaks  Cakal  and  Bakkino  Company  v.  Mont- 

GOMEBY. 

1.  In  the  absence  of  proof  to  show  when  promissoxy  notes  were  transferred-  by 
the  payee,  the  law  presumes  tliat  they  were,  when  under-due,  taken  in 
good  faith  by  the  transferee,  without  notice  of  any  infirmity  attaching  to 
them,  and  he  is  entitled  to  the  benefit  of  the  deed  of  trust  given  to  secure 
them. 
'  2.  The  trustee  named  in  the  deed  is,  like  a  mortgagee,  a  purchaser  for  value. 
Both  occupy  the  same  ground  with  respect  to  notice,  either  actual  or  con- 
structive, of  any  outstanding  equities. 
S.  Where,  therefore,  the  records  of  the  proper  office  showed  that  in  1866,  when 
the  deed  was  executed,  there  was  no  prior  incumbrance  upon  the  land,  — 
Hdd^  that  a  party  cUiming  under  a  deed  executed  and  recorded  in  1848, 
which  he  alleges  was  intended  to  embrace  the  same  land,  but  which  mis- 
describes  it,  which  misdescription  was  not  asserted  in  any  judicial  proceed- 
ing, nor  notice  thereof  given  before  action  commenced  by  the  holders  of  said 
notes  to  enforce  their  trust,  is  not  entitled  to  have  his  deed  reformed  against 
their  intervening  rights. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  by  Mr.  William  A,  Maury^  and  submitted  on  printed 
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wgaments  by  Mr.  Philip  Phillips  and  Mr.  Thomas  IlunUm 
for  the  appellants. 

No  counsel  iq>peared  for  the  appellees. 

Mb.  JUSTICB  SwAYKB  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  equity.  The  appellants  are  the  com* 
plain^mts  in  the  bill.  The  facts  material  to  the  detfrmination 
of  the  case  lie  within  a  narrow  compass,  and  may  be  briefly 
stated.     There  is  no  controversy  about  them. 

On  the  22d  of  May,  1866,  the  appellee,  A.  B.  Montgomery, 
was  indebted  to  the  firm  of  Estlin  &  Co.,  of  New  Orleans,  in 
the  sum  of  $168,777.56.  He  made  his  sixty  promissory  notes 
of  that  date,  amounting  in  the  aggregate  to  the  sum  named,  all 
drawn  to  his  own  order,  and  payable,  respectively,  one,  two, 
three,  four,  and  five  years  from  date,  with  interest  until  paid. 
The  maker  indorsed  them  in  blank,  and  secured  them  by  a 
deed  of  trust  of  certain  lands  therein  described,  situated  in 
Washington  County,  Mississippi.  He  delivered  the  notes  so 
indorsed  and  the  deed  of  trust  to  Estlin  &  Co.  They  trans- 
ferred the  notes  in  the  course  of  business  to  other  parties. 
Portions  of  them  are  held  by  each  of  the  several  complainants. 
The  bill  was  filed  to  enforce  the  deed  of  trust.  It  avers  that 
a  part  of  the  notes  are  outstanding  in  other  hands,  but  that  the 
holders  are  unknown  and  cannot  be  ascertained.  It  sets  forth 
that  it  is  filed  for  the  benefit  of  such  parties  as  well  as  the 
complainants,  and  prays  that  the  former  may  be  permitted  to 
come  in  and  prove  their  rights,  and  participate  in  the  avails  of 
the  decree. 

The  defendants  in  their  answers  set  up  another  deed  of  trust, 
executed  by  A.  B.  Montgomery,  on  the  18th  of  July,  1848,  to 
secure  certain  other  liabilities  of  his  therein  set  forth.  The 
lands  covered  by  this  deed  of  trust  were  described  as  in  range 
nine^  while  all  those,  except  one  tract  embraced  in  the  other 
deed«  were  described  as  in  range  eight.  With  this  exception, 
the  description  in  the  earlier  deed  applied  to  the  lands  de- 
scribed in  the  later  one.  The  defendants  insisted  that  the 
number  of  the  range  in  the  first  deed  was  a  mistake  of  the 
S4»ivener  who  drew  it,  that  the  number  was  intended  to  be 
eifht  instead  of  nine ;  and  they  insisted  that  the  instrument 
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•Hoald  be  reformed  accordingly,  and  that  tlie  liabilities  in* 
tended  to  be  Becured  by  it  should  be  made  the  first  lien  upon 
those  premises.  The  court  below  decreed  in  conformity  to 
this  view,  and  the  appellants  thereupon  removed  the  case  to 
this  court  by  appeal  for  review.  There  is  neither  all^^tion 
nor  proof  that  the  complainants  or  the  other  holders  cf  the 
notes  delivered  to  Estlin  &  Co.  had  any  notice  of  the  alleged 
mistake  when  they  took  the  paper,  nor  is  there  any  ave^• 
ment  or  proof  of  such  notice  to  the  trustee  when  the  deed 
was  delivered.  It  is  not  shown  by  the  proofs  when  the  notes 
were  transferred  by  Estlin  &  Co.,  nor  when  they  came  into 
the  hands  of  the  present  holders.  In  the  absence  of  such 
proof,  the  law  presumes  they  were  taken  under-due,  in  good 
faith,  and  without  notice  of  any  infirmity  attaching  to  them. 
Pinkertm  v.  Bailey,  8  Wend.  (N.  Y.)  600 ;  2  Parsons  on 
Bills  and  Notes,  9.  Estlin  &  Co.,  however,  unquestionably  so 
took  them  in  fact,  and  this  protects  the  subsequent  takers. 

The  deed  of  trust  securing  the  payment  of  the  notes  was  an 
incident,  and  accessory  to  them.  The  transfer  of  the  notes 
carried  with  it  to  the  transferees  the  benefit  of  the  security. 
The  trustee  in  such  cases,  like  a  mortgagee,  is  a  purchaser  for 
a  valuable  consideration.  Both  occupy  the  same  ground  with 
respect  to  notice,  actual  and  constructive.  It  is  that  of  a 
bona  fide  purchaser  until  the  contrary  is  made  to  appear. 
Carpenter  v.  Longan^  16  Wall.  271.  Generally,  the  rules 
which  apply  to  legal  apply  also  to  equitable  estates.  CraxaU 
V.  Sherard^  5  Wall.  268.  Here  the  law  of  notice  as  to  the 
trustee  and  cestui  que  tru-st  is  the  same. 

Neither  actual  nor  constructive  notice  to  the  trustee,  nor  to 
Estlin  &  Co.,  nor  to  either  of  the  other  holders,  in  season  to 
have  any  effect,  is  shown. 

There  are  other  considerations  belonging  to  the  sabjeot  which 
must  not  be  overlooked. 

When  the  notes  and  deed  of  trust  were  delivered,  a  thorough 
examination  was  made  in  the  proper  office,  to  ascertain  if  there 
was  any  prior  incumbrance.  None  was  found.  In  &ct,  none 
existed.  The  prior  deed  described  wholly  different  lands.  On 
the  faith  of  this  condition  of  things  Estlin  &  Co.  acted.  The 
misdescription  in  the  prior  deed  was  not  as^rtfsd  in  any  ja4i« 
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dal  proceeding  to  which  the  trustee  or  any  ceitui  que  truii 
under  the  later  deed  was  a  party  until  it  was  put  forth  in  this 
suit,  which  was  instituted  on  the  7th  of  June,  1869,  more  than 
twenty  years  after  the  mistake  occurred.  As  between  Mont- 
gomery, the  grantor  in  the  prior  deed,  and  the  eestuU  que  truit 
under  that  deed,  the  deed  might  have  been  reformed,  and 
enforced  as  corrected.  Davenport  t.  SavU  *s  Eeir»^  6  Ohio  St. 
459.  But  this  cannot  be  done  against  the  intervening  rights 
of  othera  acquired  in  good  faith.  Ohio  Life  ^  Trust  Co.  t. 
Urbana  Insurance  Co.^  IS  Ohio,  220. 

Such  a  result  would  be  contrary  alike  to  the  plainest  prin- 
ciples of  reason,  justice,  and  the  law. 

Decree  reversed^  and  the  cause  remanded  tciih  directions  to 
enter  a  decree  and  proceed  in  conformity  to  this  optnitm. 


Adams  «.  Nashvillb. 

1.  The  act  of  CongrMS,  approved  June  \  1864  (18  Stat.  99),  was  not  intended  to 

curtail  the  power  of  the  State*  on  the  rahjeet  of  taxation,  or  to  prohibit  the 
exemption  of  particular  kinds  of  property,  but  to  protect  the  corporations 
formed  under  its  authority  from  unfriendly  discrimination  by  the  States  in 
the  exercise  of  their  taxing  power. 

2.  Psopfe  T.  ThB  CommiMtumen,  4  Wall.  244,  and  HqAwm  t.  The  School  Direetor; 

28  id.  480,  dted  and  approved. 
8.  The  Supreme  Court  of  Tennessee  having  decided  that  the  act  of  the  legis- 
lature of  that  State,  requiring  that  all  personal  property  of  every  kind  and 
nature  shall  be  listed  and  assessed  for  taxation,  overrides  and  repeals  the 
previous  ordinance  of  the  city  of  Nashville  exempting  from  municipal  taAV 
tion  certain  city  bonds,  and  brings  them  within  the  scope  of  general  taxation, 
that  decision  is  binding  upon  this  court. 

Ebbor  to  the  Supreme  Court  of  t]ie  State  of  Tennessee. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Edward  Baxter  for  the  plaintiffs  in  error. 
Mr,  J,  JE.  Bailey^  contra. 

Mb.  Justice  Hunt  deliyered  the  opinion  of  the  court. 

The  plaintiffs  in  error,  stockholders  in  the  Fourth  National 
Bank  of  Nashville,  Tenn.,  filed  their  bill  in  the  Chancery 
Coqrt  of  Davidson  County  in  that  State  against  the  Mayor  and 


r 


20  Adams  v.  Nashtillb.  [Sup.  Ok 

City  Council  of  NashTille,  to  enjoin  the  collection  of  a  tw 
imposed  upon  their  shares  of  stock  by  that  municipal  corpomr 
tion,  and  to  have  the  tax  declared  illegal  and  void. 

The  bill  was  demurred  to.  The  Chancellor  sustained  the 
demurrer  and  dismissed  the  bill.  Upon  appeal  to  the  Supreme 
Court  of  Tennessee,  the  highest  court  of  law  or  equity  in  the 
State,  the  decree  of  the  Ch^icellor  was  affirmed  ;  and  thereupon 
the  case  was  brought  to  this  court  by  writ  of  error. 

It  is  contended  that  the  statute  of  the  United  States,  which 
authorizes  the  taxation  by  State  authority  of  the  shares  of 
stock  in  a  national  bank,  but  provides  that  such  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individuals,  has  been  violated  in  the 
case  of  the  present  plaintiffs.  13  Stat.  102.  The  first  cause 
of  complaint  arises  out  of  the  act  of  the  legislature  of  the  State 
of  Tennessee  of  March  1,  1869.  The  act,  it  is  said,  provides 
that  no  tax  shall  be  assessed  upon  the  capital  of  any  bank  or 
joint-stock  company  organized  under  the  laws  of  that  State  or 
of  the  United  States.  This,  it  is  insisted,  is  an  exemption 
from  taxation  of  property  in  the  hands  of  individual  citizens, 
and  operates  to  produce  a  greater  rate  of  taxation  on  the  plain- 
tiffs' shares  in  the  Fourth  National  Bank  of  Nashville  than  is 
assessed  on  other  moneyed  capital  in  the  hands  of  individuals, 
to  wit,  on  such  banking  capital,  and  hence  that  such  taxation 
is  illegal. 

The  statute  enacts  that  no  tax  shall  be  assessed  upon  the 
capital  of  a  State  bank,  but  proceeds,  in  the  same  section,  to 
say  that  its  shares  shall  be  included  in  the  valuation  of  the 
personal  property  of  the  owner,  for  the  purpose  of  assessment 
for  State,  county,  and  municipal  taxation,  at  the  same  rate 
that  is  assessed  upon  other  moneyed  capital,  and  that,  in  addi- 
tion thereto,  the  real  estate  owned  by  the  bank  shall  be  subject 
to  the  same  taxation  as  other  real  estate. 

This  objection,  in  its  general  character,  may  be  considered 
in  connection  with  the  second  objection.  The  answer  to  both 
of  them  is  found  in  the  principle  thus  laid  down  in  People  v. 
The  Commis^ianere^  4  Wall.  256 :  '^  That  the  rate  of  taxation 
upon  the  shares  should  be  the  same  or  not  greater  than  upon 
the  moneyed  capital  of  the  individual  citizen  which  is  liable  to 
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Ixotation;  that  is,  no  gi-eater  in  proportion  or  percentage  61 
tax  in  the  valuation  of  shares  should  be  levied  than  upon  other 
moneyed  taxable  capital  in  the  hands  of  the  citizens."  See 
also  Hepburn  v.  The  School  Directors^  23  id.  480. 

By  an  ordinance  of  the  defendants'  corporation,  passed  on 
the  18th  of  April,  1870,  it  is  provided  that  certain  interest- 
paying  bonds  issued  by  the  said  corporation  shall  be  exempt 
from  taxation  by  said  corporation.  It  is  said  that  there  are 
many  such  bonds  in  existence  in  the  hands  of  individuals  ;  that 
by  such  exemption  the  complainants'  shares  are  taxed  at  a 
greater  rate  than  is  assessed  upon  such  bonds ;  and  that,  there- 
fore, the  taxation  complained  of  is  in  violation  of  the  act  of 
Congress  forbidding  the  taxation  of  national  shares  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individuals. 

There  are  several  answers  to  this  objection :  — 

1.  It  is  not  alleged  in  the  bill  that  the  bonds  therein  referred 
to  are  in  fact  exempted  from  taxation  for  municipal  purposes. 
After  reciting  the  issue  and  proposed  exemption,  the  bill  says 
that  said  property  is  "thus  exempted  from  all  municipal 
taxes ; "  that  is,  that,  as  a  matter  of  law,  it  follows  from  the 
facts  beforiB  stated  that  it  is  thus  exempt. 

This  is  not  sufficient,  especially  when  it  is  alleged  in  the 
brief  opposed  that  the  fact  is  otherwise. 

2.  By  the  statutes  of  the  State  of  Tennessee,  passed  subse- 
quently to  the  issue  of  the  bonds,  all  personal  property,  of 
every  kind  and  nature,  is  required  to  be  listed  and  assessed  for 
taxation. 

The  Supreme  Court  of  Tennessee  hold,  in  the  case  before 
tks,  that  this  statute  repeals  and  overrides  the  ordinance  of 
ex)^mption,  and  brings  these  bonds  within  the  scope  of  general 
taxation.  This  is  a  decision  of  a  State  tribunal  upon  the  con- 
struction of  its  own  statutes,  which  we  are  bound  to  respect. 

3.  .Considering  the  objection  on  its  merits  and  in  connection 
with  the  objection  jBrst  described,  the  case  is  met  by  Hepburn 
v.  The  School  Directors^  supra. 

By  a  statute  of  Pennsylvania,  it  was  enacted  that  "  all  mort- 
gages, judgments,  recognizances,  and  moneys  owing  upon  arti« 
elea  of  agreement  for  the  sale  of  real  estate  shall  be  exempt 
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from  taxation,  except  for  State  purposes."  There,  as  here, 
it  was  objected  that  this  exemption,  by  relieving  certain  spe<'ifi»^d 
property  from  taxation,  brought  the  case  v\rithin  the  prohibition 
of  the  act  of  Congress,  and  thus  vitiated  the  tax  sought  to  be 
enforced.     This  court  held  otherwise. 

The  act  of  Congress  was  not  intended  to  curtail  the  State 
l)ower  on  the  subject  of  taxation.  It  simply  required  that 
capital  invested  in  national  banks  should  not  be  taxed  at  a 
greater  rate  than  like  property  similarly  invested.  It  was  not 
intended  to  cut  off  the  power  to  exempt  particular  kinds  of 
property,  if  the  legislature  chose  to  do  so.  Homesteads,  to  a 
specified  value,  a  certain  amount  of  household  furniture  (the 
six  plates,  six  knives  and  forks,  six  tearCups  and  saucers,  of  the 
old  statutes),  the  property  of  clergymen  to  some  extent,  school- 
houses,  academies,  and  libraries,  are  generally  exempt  from 
taxation.  The  discretionary  power  of  the  legislature  of  the 
States  over  all  these  subjects  remains  as  it  was  before  the  act 
of  Congress  of  June,  1864.  The  plain  intention  of  that  statute 
was  to  protect  the  corporations  formed  under  its  authority  from 
unfriendly  discrimination  by  the  States  in  the  exercise  of  their 
taxing  power.  That  particular  persons  or  particular  articles  are 
relieved  from  taxation  is  not  a  matter  to  which  either  class 
can  object. 

The  third  objection  is  equally  untenable.  The  statute  re- 
ferred to  does  not  purport  to  relieve  any  property  from  taxa- 
tion. It  provides  a  mode  for  ascertaining  the  average  capital 
of  the  merchant,  and  for  giving  a  license  to  carry  on  the  busi- 
ness of  a  merchant.  He  is  required  to  pay  an  ad  valorem  tax 
on  all  his  capital,  and  a  license  tax  in  addition. 

The  observations  already  made  are  pertinent  under  this  head. 

Judgment  cffirmed. 
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Rbed  v.  Issurasce  Compant. 

L  A  policy  of  iofeurance  od  a  vessel  at  and  from  Uonolula,  cia  Baker's  Ltland,  to 
a  port  of  discharge  in  the  United  States,  contained  a  clause,  "  the  risk  to  be 
tntpended  while  vessel  is  at  Baker's  Island  loading."  Heid,  in  view  o^  the 
arciimstaoces  which  roust  be  supposed  to  have  appeared  to  the  parties  at 
the  time  of  making  the  contract,  that  the  meaning  of  the  clause  is  that  the 
risk  was  to  be  suspended  while  the  vessel  was  at  Baker's  Island  for  the 
purpose  of  loading,  whether  actually  engaged  in  the  process  of  loading 
or  not. 

S  Although  a  written  agreement  cannot  be  varied  by  proof  of  the  circumstances 
out  of  which  it  grew,  and  which  surrounded  its  adoption,  they  may  be  re- 
sorted to  for  the  purpose  of  ascertaining  its  subject«matter,  and  the  stand- 
point of  tlie  parties  in  relation  thereto. 

8.  QucBTs,  Can  a  demand  arising  out  of  contract  be  enforced  by  a  libel  in  penonam 
in  admiralty  when  a  suit  to  recover  it,  if  brought  in  a  State  court  of  concur- 
rent jurisdiction,  would  be  barred  by  the  Statute  of  Limitations  ? 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

The  circumstances  of  this  case,  as  gathered  from  the  plead- 
ings and  evidence,  particularly  the  agreed  statement  made  by 
the  parties  themselves,  are  substantially  as  follows :  — 

In  November,  1867,  the  libellant,  Samuel  G.  Reed,  of  Boston, 
was  owner  of  the  ship  '^Minnehaha,'"  then  lying  at  Honolulu,  in 
the  Sandwich  Islands,  and  about  to  sail  from  that  place  in  bal- 
last via  Baker's  Island,  with  the  intention  of  there  taking  in  a 
cargo  of  guano,  to  a  port  of  discharge  in  the  United  States. 
Baker's  Island  is  a  small  rocky  island  in  mid-ocean,  nearly 
under  the  equator,  and  about  two  thousand  miles  south-westerly 
from  the  Sandwich  Islands,  having  no  harbor  or  anchorage, 
and  only  frequented  for  its  guano.  When  ships  arrive  there, 
they  are  moored  in  the  open  sea,  in  an  exposed  and  perilous 
position.  The  mooring  is  effected  by  means  of  a  heavy  station 
ary  anchor,  weighing  five  thousand  six  hundred  pounds,  fastened 
to  a  coral  reef  in  about  one  hundred  fathoms  of  water,  to 
which  anchor  a  lai*ge  buoy  is  attached  by  a  heavy  pendant 
chain.  This  chain  is  braced  by  two  other  chains,  each  over  a 
thousand  feet  long,  attached  to  anchors  fastened  to  another 
oonJ  reef  nearer  to  the  island.  By  still  another  chain  the  ship 
18  moored  to  the  first-mentioned  pendant  chain  as  long  as  she 
remains  at  the  island ;  and  her  cargo  is  sent  aboard  from  the 
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island  in  small  boats.  The  place  is  subject  to  strong  currents 
and  heavy  gales,  and  vessels  are,  in  consequence  of  the  weather, 
frequently  obliged  to  put  to  sea  while  loading. 

On  the  6th  of  January,  1868,  the  libellant,  through  a  fimi 
of  'insurance  brokers  in  New  York,  made  application  by  mail 
to  the  Merchants'  Mutual  Insurance  Company  of  Baltimore 
for  insurance  on  the  said  ship  "  Minnehaha,"  in  the  following 
terms :  — 

"  Application  for  insurance  is  hereby  made  by  Johnson  A  Hig- 
gins,  as  agents,  in  the  name  of  Samuel  G.  Reed,  account  of  whom  it 
may  concern.  Loss,  if  any,  payable  to  them  or  order.  For  [$5,000, 
at  seven  per  cent  net]  on  ship  '  Minnehaha,'  valued  at  $60,000,  at 
and  from  Honolulu,  via  Baker's  Island,  to  a  port  of  discharge  in  the 
United  States  not  east  of  Boston,  with  liberty  to  use  Hampton 
Roads  for  orders ;  the  risk  to  be  suspended  while  vessel  is  at  Baker's 
Island  loading." 

This  application  was  enclosed  in  the  following  letter :  — 

"  Office  of  Johnson  A  Higgins,  4fcc., 
"  87  Wall  Street,  New  York, 

"Jan.  6, 1868. 
"George  R.  Goals,  Esq.,  Secretary: 

"  Dear  Sir,  —  Enclosed  please  find  two  applications  for  Samuel  G. 
Reed  :  viz.,  one  on  the '  Minnehaha'  (our  companies  here  are  averse  t^ 
Baker^s  Island  risks,  and  for  that  reason  the  owners  suspend  the 
risk  while  at  Baker's  Island  loading.  The  Atlantic  have  taken  a 
large  line  on  vessel  and  freight  at  seven  per  cent,  with  scrip) ;  also,, 
one  on  the  '  Guiding  Star,'  now  loading  under  inspection  of  Captaius 
Ellis  and  Story,  for  underwriters.  Please  let  us  know  how  much 
your  companies  will  take  on  each,  and  the  lowest  respective  rates. 
Should  like  to  hear  by  telegraph. 

**  Yours  respectfully, 

"  JOHNSOIf  A  HlOOftTH, 

"  Per  TookSr.*' 

In  pursuance  of  this  application,  the  company  issued  the 
policy  on  which  the  present  suit  is  brought,  the  operative  clause 
of  which  is  in  these  words  :  — 

"  The  Merchants'  Mutual  Insurance  Company  of  Baltimore  iiave 
insured,  and  do  hereby  insure,  agreeably  to  order,  Samuel  G.  Ilee<l, 
for  account  of  whom  it  may  conceni,  lost  or  not  lost,  at  and  from 
Honolulu,  via  Baker's  Island,  to  a  port  of  discharge  in  thte  *tTnited 
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States  not  east  of  Boston,  with  liberty  to  use  Hftmpton  Roads  fi>r 
orders,  the  risk  to  be  suspended  while  Teasel  is  at  Baker^  Island 
loading,  $5,000,  upon  the  body,  tackle,  ^o.,  of  the  good  ship 
« Minnehaha.'" 

The  ship  sailed  in  ballast  from  Honolulu  the  7th  of  Novem- 
ber, 1867,  and  arrived  near  Baker's  Island  on  the  afternoon  of  the 
twentieth  day  of  that  month.  She  came  to  her  mooring  near  the 
bland  in  safety ;  shortly  after  which  a  heavy  gale  and  heavy 
surf  arose,  and  continued  with  violence  until  the  3d  of  Decem- 
ber, when  the  ship  parted  her  moorings,  and  was  totally  wrecked 
and  lost.  At  no  time  after  her  arrival  at  that  island  was  it 
possible  to  discharge  ballast  or  receive  cargo,  or  commence  the 
process  of  loading,  or  even  the  preparation  for  loading. 

Proof  of  loss  and  of  interest  and  adjustment  was  duly  pre- 
sented to  the  company,  and  payment  demanded  therefor  and 
refused. 

On  May  20,  1872,  Reed  exhibited  his  libel  in  the  District 
Court  of  the  United  States  for  the  District  of  Maryland  against 
said  company.  That  court  upon  hearing  dismissed  the  cause ; 
and  the  Circuit  Court  having  affirmed  the  decree,  the  libellant 
brought  the  case  here. 

The  Statute  of  Limitations  in  force  in  Maryland  provides  as 
follows :  — 

^  All  actions  of  account,  actions  of  assumpsit  or  on  the  case,  actions 
of  debt  on  simple  contract,  or  fbr  rent  in  arrears,  detinue,  and  re- 
plevin, all  actions  for  trespass  for  injuries  to  real  or  personal  prop- 
erty, shall  be  commenced  or  sued  within  three  years  tVom  time  the 
eause  of  action  acorues." 

Mr.  Frederick  JE.  Bryant  and  Mr.  Charles  S.  Goodrich  for 
the  appellant. 

1.  The  policy  covers  the  voyage  during  which  the  loss  oc- 
curred, and  the  appellant  is  prima  facie  entitled  to  recover  the 
amount  of  such  loss.  The  vessel  was  insured  from  Honolulu, 
via  Baker's  Island,  to  her  port  of  discharge  ;  and  the  intention 
of  the  assured  and  insurer  that  she  should  stop  there  is  thiis 
clearly  manifested. 

2.  The  excepting  clause,  ^^  the  risk  to  be  suspended  while 
the  vessel  is  at  Baker's  Island  loading,*' has  no  bearing  updn 
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the  rights  of  the  parties ;  because  no  loading  was  made  ov 
attempted.  The  appellee  ^ves  to  that  clause  a  broader  sig- 
nification than  its  terms  justify,  and  makes  it  include  a  sus^ 
pension  of  the  risk  before  the  process  of  loading  began.  If  it 
be  ambiguous  (which  we  deny),  it  should  receive  a  construc- 
tion least  favorable  to  the  company.  2  Parsons,  Gontr.  19 
(cd.  1860)  ;  Dann  v.  Spurrier,  8  B.  &  P.  899  ;  Doe  v.  Dixon, 
9  East,  15  ;  Throckmorton  v.  Wdcy,  Plowd.  164 ;  Melvin  v.  Prop., 
^c.  on  Merrimack  River,  6  Met.  (Mass.)  27.  Usage  is  never  ad- 
missible to  contradict  what  is  plain .  Heame  v.  Marine  Inmrance 
(7(9.,  20  Wall.  492;  ffaskinSY.  Warren,  115  Mass.  585;  Bickenr 
$on  V.  Gat/,  7  Allen  (Mass.),  84  ;  Black  v.  Bachelder,  120  Mass. 
171.  Nothing  can  be  plainer  than  that  the  risk  was  to  be  sus- 
pended only  while  the  vessel  was  at  Baker's  Island  loading. 
Any  other  construction  would  do  violence  to  the  rule  that  fuU 
force  and  effect  should  be  given  to  every  word  of  a  written 
contract.  2  Parsons,  Contr.  16,  17  (ed.  1860)  ;  Evans  v. 
Sanders,  8  Port.  (Ala.)  497 ;   Stratum  v.  Pettit,  16  C.  B.  620. 

The  statement  made  in  the  letter  of  Johnson  &  Higgins, 
which  accompanied  the  application  for  the  policy,  that  the  New 
York  companies  were  averse  to  Baker's  Island  risks,  &c., 
even  if  fraudulently  made,  which  it  was  not,  is  immaterial,  and 
does  not  vitiate  the  insurance,  as  neither  the  appellee  nor  its 
agent  was  thereby  influenced  to  take  the  risk.  1  Phillips,  Ins., 
sects.  589-641;  Salem  IndiorRvhher  Co.  Y.Adams,  23  Pick. 
(Mass.)  256 ;  1  Parsons,  Mar.  Ins.  466 ;  Flinn  v.  Tobin,  1  Moo. 
&  M.  867 ;  Flinn  v.  Headlam,  9  B.  &  G.  698. 

In  regard  to  the  position  taken  on  the  other  side,  that  the 
lapse  of  time  bars  this  suit,  it  is  submitted  that  statutes  of 
limitation  are,  like  all  statutes  in  dentation  of  the  common 
law,  construed  strictly.  This,  moreover,  is  a  proceeding  in 
admiralty.  The  act  of  Maryland  cannot  affect  the  status  of 
the  appellant  in  a  court  of  the  United  States,  nor  even  furnish 
any  analogy  to  control  the  exercise  of  its  jurisdiction.  The 
company  has  not  been  injured  by  delay,  and  sustaining  the 
bill  will  not  produce  public  inconvenience.  The  imputed  laches, 
therefore,  furnish  no  l^al  or  equitable  ground  for  depriving 
him  of  his  right  to  a  determination  of  the  case  upon  its  merits. 
Pickering  v.  Lord  Stamford,  2  Ves.  Jr.  588 ;  Allore  v.  Jewell, 
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94  U:  S.  806  J  Bingham  ▼.  WUkim,  Crabbe^  60;  Brown  y. 
Janes,  2  GaU,  477;  WiUard  y.  J>orr,  8  Mas.  95;  ne  K^ 
West,  14  Wall.  668. 

Mr.  John  JJ.  ThomoB^  contra. 

The  letter  of  Johnson  &  Higgins  to  the  agent  of  the  appellee 
V7as  intended  to  produce,  and  did  produce,  on  his  mind  the 
impression  that  the  New  York  companies  had  excluded  the 
risks  of  Baker's  Island  by  suspensions  coextensive  with  thai 
mentioned  in  the  application.  If  they  had  not,  the  policy  was 
obtain^  by  misrepresentation,  and  is  null  and  void.  1  Parsons, 
Mar.  Ins.  409,  410. 

The  policy  without  the  suspending  clause  would  not  have 
covered  the  vessel  at  Baker's  Island,  but  only  during  her  voyage 
via  that  island.  When  property  is  intended  to  be  covered  by 
a  marine  insurance  at  a  place,  not  constituting  a  part  of  the 
voyage,  apt  and  express  words  adequate  to  that  purpose  are 
always  used;  as,  for  example,  ^^at  and  from,"  '*to,  at,  and 
from,"  "  to,  whiU  there,  and  thence,"  *'  with  liberty  to  touch  at," 
"  with  liberty  to  touch  and  stop  at,^*  "  with  liberty  to  touch  and 
load  at,"  &c.  1  Phillips,  Ins.,  sects.  928,  1005,  1014  ;  2  Pai^ 
sons.  Mar.  Ins.  16,  and  notes;  Park,  Ins.  888;  Barber  v. 
Fleming,  6  Law  Rep.  Q.  B.  69;  SHtts  v.  Wardell,  2  Esp.  610  ; 
Sheriff  Y.  Potts,  5  id.  96 ;  VhiUd  States  v.  The  Paul  Shearman, 
1  Pet.  C.  Ct.  98-104;  Cross  v.  ShuMiffe,  2  Bay  (S.  C),  220. 

The  words  "  via  Baket's  Island  "  are  descriptive  of  the  voy- 
age. Without  them  the  vessel  would  have  been  obliged  to 
pursue  the  accustomed  route.  Passing  that  island,  if  unusual 
and  unneQessary,  and,  a  fortiori,  stopping,  loading,  or  even 
touching  there,  would  have  been  a  deviation,  causing  a  forfeiture 
of  the  policy.  The  words  suspending  the  risk,  ^^  while  at 
Baker's  Island  loading,"  were  introduced  to  limit  and  not  en- 
large the  operation  of  the  instrument.  If  the  intention  had 
been  to  suspend  the  risk  ^^  while  loading,"  the  collocation  of 
them  would  have  been  ^  while  loading  at  Baker's  Island." 
Place  is  the  controlling  idea  of  the  words  as  used ;  ^^  loading  " 
is  subordinate.  It  indicates  the  purpose  of  being  at  the  place, 
oot  the  terms  of  the  risk.  Devoux  v.  J^ Anson,  6  Bing.  N.  C. 
.689. 

If  the  oonstniotion  here  contended  for  is  not  the  natural  onO) 
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fooltiiig  ^t  the  poli^cy  aSone,  it  flB  pn)|«9t'  tb  invoke,  Ih  a^id  ef  i^ 
ineerpr^tatioh,  4fae  lett^  (BtaclMiiig  the  applil^ticAi,  ahd  tbei>e- 
fore  a  part  of  it.  Looking  at  the  entire  instrument,  thfe  object 
sought  to  be  accomplished,  and  lall  the  dfcumetant^^  of  the 
case,  it  seems  impossible  to  resist  the  conclusion  that  the  words 
in  the  clause  were  employed  to  describe  the  place  at  which 
the  risk  Was  to  be  suspended,  and  the  purpose  for  which  thte 
vessel  was  to  be  there,  without  reference  to  the  mode  in 
which  her  crew  might  be  employed.  Courts  have  gone  to 
far  in  this  line  of  interpretation  as  to  decide,  that,  although 
the  literal  and  grammatical  construction  of  a  policy  would 
make  it  attach  only  on  goods  **«t"  a  designated  place,  "it  tnay 
attach  although  the  ship  be  at  another  place,  if  the  policy 
atid  all  the  circumstances  make  it  certain  that  the  name  of 
the  place  is  either  surplusage  or  a  mere  term  of  deecriptioii.*' 
2  Parsons,  Mar.  Ins.  46. 

If  the  name  of  a  place  can  be  iso  rejected,  for  the  purpose  Of 
carrying  into  effect  the  intention  of  the  parties,  why,  on  the 
same  principle,  may  not  a  word  designating  only  the  contem- 
plated employment  of  the  crew  at  a  place  be  rejected  ?     Id.  50. 

Exceptions  in  a  policy  must  always  be  construed  according 
to  the  actual  intention  of  the  parties,  so  as  to  carry  the  con- 
tract into  effect.  1  Parsons,  Mar.  Ins.  64,  note  1 ;  id.  628 ; 
Oro68  V.  Shuttliffe,  2  Bay  (S.  C),  88 ;  Teatan  v.  JVy,  5  Cranch, 
886.  When  the  policy  was  issued,  it  is  clear  that  neither 
Johnson  &  Higgins  hor  the  appellant  considered  that  it  cov- 
ered the  vessel  when  at  the  island,  whether  she  was  engaged 
in  loading  or  not.  If  there  is  any  doubt  as  to  the  true  mean- 
ing of  the  instrument,  their  construotion  of  it,  concurring 
with  that  of  the  appellee,  is  entitled  to  great  and  conclusive 
weight.  RailTCfod  Compnny  v.  Trimble,  10  Wall.  867.  Resort 
may  be  properly  had  to  the  testimony  of  experts  to  aid  in  inter- 
preting the  clause  of  exemption.  1  Parsons,  Mnr.  Jns.  77,  88, 
627,  628;  iSWmon  Falh  Man.  Co.  V.  Ghddard,  14  How.  447 ; 
&rey  v.  Harper,  1  Story,  674;  Skmf  v.  Wih^,  9  CI.  &  Fin. 
666;  Smith  v.  WiUon^S  Barn.  A  Ad.  728;  WilUdm  v.  Wb&d, 
16  Md.  261;  Mtrdhdnts'  J»mk\.  *Sfeife  B^nk,  10  WaU.  667; 
2  Taylor,  Evid.,  p.  1009,  1010,  sects.  1060,  1062,  1(JW; 
1  Gfeeul.  <B^d.,  fleets,  fide-888. 
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Xhi^  suit,  wboB  bTonght,  waa  barred  by  tbe  Statute  of  Limitar 
tioiis  of  Maryland.     1  Md»  Code,  p.  8d5. 

In  cases  of  concurrent  jurisdiction,  courta  of  equity  adopt 
the  period  of  limitation  prescribed  for  courts  of  law.  Lewis  ▼. 
Marshall,  5  Pet.  470;  Fejftan  v.  Smith,  id»  485;  MUler  v. 
McBUyre,  6  id.  61 ;  Book  of  United  SUitest  ▼.  Daniel,  12  id.  56 ; 
Mmendofff  v.  Tatflor,  10  Wheat.  152 ;  Thomas  v.  Harvieis 
Heirs,  id.  149,  160;  Burke  v.  iSmi^A,  16  Wall.  401 ;  HirUe  y. 
Schwartz,  3  Md.  888 ;  Teaekle  v.  CHbson,  8  id.  87 ;  Knight  v. 
Br<n(w,  14  id.  7;  2>ti^an  v.  CHttings,  8  Gill  (Md),  161. 

Admiralty  courts  are  chancery  courts  of  the  sea,  and  ara 
governed  by  chancery  rules  in  the  administration  of  their 
remedies.  Packard  v.  Sloop  Louisa,  2  Woodb.  &  M.  60  ;  Brig 
Sarah  Ann,  2  Sumn,  212;  Pittman  v.  Eooper^  8  id.  805  ;  WU^ 
lard  V.  Dorr,  8  Mas.  168  ;  Joy  v.  Allen,  2  Woodb.  &  M.  804. 

The  Keg  Oitgy  14  Wall.  658,  was  a  pvooeeding  in  rem  exclu- 
sively of  admiralty  jurisdiction.  The  principles  there  enun* 
ciated  are  expressly  confined  to  such  a  case.  It  establishes 
nothing  at  variance  with  what  is  here  contended  for.  In 
a  matter  solely  within  their  cognizance,  courts  of  equity  do 
not  inflexibly  adhere  to  the  common-law  period  of  limitation. 
Wtsner  v.  Bamet,  4  Wash.  640  ;  Kane  v.  Bloodgood,  7  Johns. 
(N.  Y.)  Ch.  90.  Nor  do  the  admiralty  courts ;  but  that  doc- 
trine has  no  application  to  this  suit. 

Mb.  Justiob  Bbadley  delivered  the  opinion  of  the  court. 

This  is  a  cause  of  contract,  civil  and  maritime,  commenced 
by  a  libel  ui  personam  by  Samuel  O.  Reed,  the  appellant, 
against  the  Merchants'  Mutual  Insurance  Company  of  Balti- 
more, the  appellee,  to  recover  |6;,000,  the  amount  insured  by 
the  latter  on  the  ship  ^^  Minnehi^a,"  belonging  to  the  libellant. 
The  policy  was  dated  the  fourteenth  day  of  January,  1868, 
and  insured  said  ship  in  the  amount  named,  lost  or  not  lost,  at 
and  from  Honolulu,  fda  Baker's  Island,  to  a  port  of  dischai^ 
in  the  United,  States  not  east  ofr  Boston,  with  liberty  to  use 
Hampton  fioads.  fpr  orders,  ^^  the  risk  to  be  suspended  while 
vessel  is  ^  Baker'a  Island  loading."  The  ship  was  lost  at 
Baker's  Island,  where  she  had  gone  for  the  purpose  ot  loading, 
on  tbe  thir4  4ay»  o{  I^sMm}>er,  1868.    The  defence  wns  that 
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the  I0B8  occurred  whilst  the  risk  was  suspended  under  the  clause 
above  quoted ;  also  laches  by  reason  of  the  delay  in  commeno- 
ing  suit,  being  more  than  four  years  after  the  cause  of  action 
accrued. 

This  case,  upon  the  merits,  depends  solely  upon  the  construc- 
tion to  be  given  to  the  clause  in  the  policy  before  referred  to, 
namely,  ^^  the  risk  to  be  suspended  while  vessel  is  at  Baker's 
Island  loading ; "  and  turns  upon  the  point  whether  the  clause 
means,  while  the  vessel  is  at  Baker's  Island/or  the  purpose  of  load- 
ing^ or  while  it  is  at  said  island  actualli/  loading.  If  it  means 
the  former,  the  company  is  not  liable ;  if  the  latter,  it  is  liable. 

A  strictly  literal  construction  would  favor  the  latter  meaning. 
But  a  rigid  adherence  to  the  letter  often  leads  to  erroneous 
results,  and  misinterprets  the  meaning  of  the  parties.  That 
such  was  not  the  sense  in  which  the  parties  in  this  case  used 
the  words  in  question  is  manifest,  we  think,  from  all  the  cir- 
cumstances of  the  case.  Although  a  written  agreement  cannot 
be  varied  (by  addition  or  subtraction)  by  proof  of  the  circum- 
stances out  of  which  it  grew  and  which  surrounded  its  adoption, 
yet  such  circumstances  are  constantly  resorted  to  for  the  pur- 
pose of  ascertaining  the  subject-matter  and  the  stand- point  of 
the  parties  in  relation  thereto.  Without  some  knowledge  de- 
rived from  such  evidence,  it  would  be  impossible  to  comprehend 
the  meaning  of  an  instrument,  or  the  effect  to  be  given  to  the 
words  of  which  it  is  composed.  This  preliminary  knowledge 
is  as  indispensable  as  that  of  the  language  in  which  the  instru- 
ment is  written.  A  reference  to  the  actual  condition  of  things 
at  the  time,  as  they  appeared  to  the  parties  themselves,  is  often 
necessary  to  prevent  the  court,  in  construing  their  language, 
from  falling  into  mistakes  and  even  absurdities  On  this  sub- 
ject Professor  Greenleaf  says:  "The  writing,  it  is  true,  may 
be  read  by  the  light  of  surrounding  circumstances,  in  order 
more  perfectly  to  understand  the  intent  and  meaning  of  the 
-parties;  but,  as  they  have  constituted  the  writing  to  be  the 
only  outward  and  visible  expression  of  their  meaning,  no  other 
words  are  to  be  added  to  it,  or  substituted  in  its  stead.  The 
duty  of  the  courts  in  such  cases  is  to  ascertain,  not  what  the 
parties  may  have  secretly  intended,  as  contradistinguished 
from  what  their  words  express,  but  what  is  the  meaning  of  the 
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worcU  they  have  used."  1  Greenl.  Evid.,  sect.  277.  Mr. 
Taylor  uses  language  of  similar  purport.  He  says :  ^^  What- 
ever be  the  nature  of  the  document  under  review,  the  object  if 
to  discover  the  intention  of  the  writer  as  evidenced  bv  the 
words  he  has  used ;  and,  in  order  to  do  this,  the  judge  must  pu^ 
himself  in  the  writer *8  place,  and  then  see  how  the  terms  of 
the  instrument  affect  the  property  or  subject-matter.  With 
this  view,  extrinsic  evidence  must  be  admissible  of  all  the  cir* 
cumstances  surrounding  the  author  of  the  instrument."  Tay- 
lor, Evid.,  sect.  1082.  Again  he  says :  *'  It  may,  and  indeed 
it  often  does,  happen,  that,  in  consequence  of  the  suiTounding 
circumstances  being  proved  in  evidence,  the  courts  give  to  the 
instrument,  thus  relatively  considered,  an  interpretation  very 
different  from  what  it  would  have  received,  had  it  been  con- 
sidered in  the  abstract.  But  this  is  only  just  and  proper ; 
since  the  effect  of  the  evidence  is  not  to  vary  the  language' 
employed,  but  merely  to  explain  the  sense  in  which  the  writer 
understood  it."  Id.,  sect.  1086.  See  Thorington  v.  Smith, 
8  Wall.  1,  and  remarks  of  Mr.  Jastice  Strong  in  Maryland  v. 
Railroad  Company^  22  id.  105. 

The  principles  announced  in  these  quotations,  with  the 
limitations  and  cautions  with  which  they  are  accompanied, 
seem  to  us  indisputable ;  and,  availing  ourselves  of  the  light 
of  the  surrounding  circumstances  in  this  case,  as  they  appeared, 
or  must  be  supposed  to  have  appeared,  to  the  parties  at  the 
time  of  making  the  contract,  we  cannot  doubt  that  the  mean- 
ing of  the  words  which  are  presented  for  our  consideration  is 
that  the  risk  was  to  be  suspended  while  the  vessel  was  at 
Baker's  Island  for  the  purpose  of  loading,  whether  actually 
engaged  in  the  process  of  loading  or  not.  Taking  this  clause 
in  absolute  literality,  the  risk  would  only  be  suspended  when 
loading  was  actually  going  on.  It  would  revive  at  any  time 
after  the  loading  was  commenced,  if  it  had  to  be  discontinued 
by  stress  of  weather,  or  any  other  cause.  It  would  even  revive 
at  night,  when  the  men  were  not  at  work.  This  could  not  have 
been  the  intent  of  the  parties.  It  could  not  have  been  whai 
they  meant  by  the  words  ^^  while  vessel  is  at  Baker's  Island 
loading."  It  was  the  place,  its  exposure,  its  unfavorable  moor- 
a^,  which  the  insurance  companies  had  to  fear,  and  the  rjsk 
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of  which  chey  desired  to  avoid.  The  whole  reason  of  the  thizig 
and  the  object  in  view  point  to  the  intent  of  protecting  them- 
selves whilst  the  vessel  was  in  that  exposed  place  for  the  pur- 
pose referred  to,  not  merely  to  protect  themselves  whilst 
loading  was  actually  going  on.  Her  visit  to  the  island  was 
only  for  the  purpose  of  loading ;  as  between  the  contracting 
parties,  she  had  no  right  to  be  there  for  any  other  purpose ; 
and,  supposing  that  they  intended  that  the  risk  should  be  sus- 
pended whilst  she  was  there  for  that  purpose,  it  would  not  be 
an  unnatural  form  of  expression  to  say,  '^  the  risk  to  be  sus- 
pended while  vessel  is  at  Baker's  Island  loading."  And  we 
tliink  that  no  violence  is  done  to  the  language  used,  to  give  it 
the  sense  which  all  the  circumstances  of  the  case  indicate  that 
it  must  have  had  in  the  minds  of  the  parties. 

If  we  are  right  in  this  construction  of  the  contract,  there 
*  can  be  no  uncertainty  as  to  its  effect  upon  the  liability  of  the 
underwriters.  The  loss  clearly  accrued  at  a  time  when,  by  the 
terms  of  the  policy,  the  risk  was  suspended.  The  ship  sailed 
in  ballast  from  Honolulu  on  or  about  the  7th  of  November, 
1867,  and  arrived  at  Baker's  Island  on  the  afternoon  of  the 
twentieth  day  of  November,  1867*  She  came  to  her  mooring 
in  safety,  and  her  sails  were  furled,  shortly  after  which  a  heavy 
gale  and  heavy  surf  arose.  The  gale  and  surf  continued  with 
violence  until  the  3d  of  December,  1867,  when  the  ship  parted 
her  moorings,  and  was  totally  wrecked  and  lost.  At  no  time 
after  her  arrival  at  Baker's  Island  was  it  possible  to  discharge 
ballast  or  receive  cargo  or  to  commence  the  progress  of  load- 
ing. The  violence  of  the  winds,  current,  and  waves,  and  tlieir 
adverse  course  and  direction,  prevented  the  ship  from  slipping 
her  cables  and  getting  to  sea,  or  otherwise  escaping  the  perils 
that  surrounded  her. 

These  facts  are  indisputable ;  and  they  show  that,  when  the 
loss  occurred,  the  vessel  was  at  Baker's  Island  for  the  purpose 
of  loading.  That  the  process  of  loading  had  not  actually  com- 
menced is  of  no  consequence.  The  suspension  of  the  risk  com- 
menced as  soon  as  the  vessel  arrived  at  the  island  and  was 
safely  moored  in  her  proper  station  for  loading. 

The  appellee,  as  a  further  defence,  set  up  laches  in  bringing 
iait.     The  libel  wa£|  not  filed  imtil  more  tlian  four  years  had 
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dlapaed  after  the  cause  of  action  had  accrued.  The  Statute  of 
Limitations  of  Maryland  requires  actions  of  account,  assumpsit, 
on  the  case,  &c.,  to  be  brought  within  three  years ;  and  the 
counsel  for  the  appellee  insists  that  by  analogy  to  this  statute 
the  Admiralty  Court,  having  concurrent  jurisdiction  with  the 
State  courts  in  this  case,  should  apply  the  same  rule.  We 
had  occasion,  in  the  case  of  The  Key  City^  14  Wall.  658,  to 
explain  the  principles  by  which  courts  of  admiralty  are  gov- 
erned when  laches  in  bringing  suit  is  urged  as  an  exception 
in  cases  cognizable  therein.  In  view  of  the  consti'uction 
which  we  have  given  to  the  contract  in  this  case,  it  is  not 
necessary  to  pass  upon  the  precise  question  now  raised  by  the 
appellee. 

It  is  also  unnecessary  to  examine  other  questions  which  were 
mooted  on  the  argument.  Decree  affirmed. 


Van  EsYHEaAN  v.  Bolton. 

I.  Under  the  Mexican  law,  when  a  grant  of  land  is  made  by  the  gOTernment,  a 
formal  delirery  of  possession  to  the  grantee  by  a  magistrate  of  the  vicinage 
Is  essential  to  the  complete  investiture  of  title.  This  proceeding,  called,  in 
the  language  of  the  country,  the  delivery  of  juridical  possession,  involves 
the  establishment  of  the  boundaries  of  the  laud  granted,  when  there  is  any 
uncertainty  with  respect  to  them.  A  record  of  the  proceeding  is  preserved 
by  the  magistrate,  and  a  copy  delivered  to  the  grantee. 

%  Unless  the  decree  of  the  tribunals  of  the  United  States,  confirming  a  claim 
under  such  a  grant,  otherwise  limits  the  extent  or  the  form  of  tlie  tract,  the 
boundaries  tlius  established  should  control  the  officers  of  the  United  States 
in  surveying  the  land. 

8.  A  survey,  by  a  surveyor-general  of  the  United  States,  of  a  claim  thus  con- 
Armed,  is  inoperative,  until  finally  approved  by  the  Land  Department  at 
Washington. 

4.  Where  a  quantity  of  land  in  California  was  granted  by  tlie  Mexican  goveni- 
ment  within  a  tract  embracing  a  larger  amount,  in  tlie  possession  of  which 
tract  the  grantee  was  placed,  he  is  entitled  to  retain  such  possession  until 
Jiat  quantity  is  segregated  from  the  tract  by  the  officers  of  the  government 
and  set  apart  to  him ;  and  he  may  maintain  ejectment  for  the  whole  tract, 
or  any  portion  of  it,  against  parties  in  possession  claiming  under  the  pre- 
emption laws  of  the  United  States. 

6.  Lands  claimed  under  Mexican  grants  in  California  are  excluded  from  settle- 
ment under  the  pre-emption  laws,  so  long  as  the  claims  of  the  grantees  remaic 
undetermined  by  the  tribunals  and  officers  of  the  United  States. 

▼OL.  T.  8 
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Sbror  to  the  Cirouit  Court  of  the  United  Sisim  for  tb# 
Dwtrict  of  Citlifornia. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Submitted  on  printed  argumenta  by  tb^  plaintiff*  in  enoif 
4iid  by  Mir.  B>  S.  Brooh  for  the  defendant  in  error- 

Mic.  JxjSTioE  Field  delivered  the  opinion  of  the  court 

Thifl  is  an  action  of  ejectment  for  the  possemon  of  a  tnu^i 
of  land  situated  in  the  county  of  Marin,  in  the  State  of  Ce.li^ 
fornia.  The  plaintiff  traces  title  to  the  demanded  premises 
from  the  Mexican  goveinment  through  a  grant  made  to  one 
John  Reed  in  1884,  and  confirmed  by  the  tribunals  of  the 
United  States.  The  defendants,  against  whom  judgment  was 
recovered,  held  separate  parcels  of  the  premis^^  claiming  to 
be  rightfully  in  possession  under  the  pre-emption  laws  of  th* 
United  States. 

It  appears  from  the  findings  of  the  court  that  in  1884  the 
Mexican  governor  of  California,  Jos^  Figueroa,  granted  to 
Reed  a  tract  of  land  known  as  Corte  Madera  del  Presidio, 
bounded  by  the  mission  of  San  Rafael  and  the  port  of  San 
Francisco,  the  quantity  being  specified  in  the  grant  as  ^'  one 
square  league,  a  little  more  or  less,  as  explained  by  the  map 
attached  to  the  proceedings"  (^expediente).  In  the  following 
year,  possession  of  the  tract  was  delivered  to  the  grantee  by  the 
proper  Mexican  officials ;  and  from  that  time  he  continued  in  it« 
possession  and  enjoyment  until  his  death.  The  demanded 
premises  are  a  parcel  of  this  tract.  In  1852,  the  heirs  of  Reed 
presented  their  claim  under  the  grant  for  confirmation  to  tlie 
board  of  land  commissioners  for  the  settlement  of  land-titles  in 
California,  created  by  the  act  of  March  8, 185X ;  and  in  1854%  by 
a  decree  of  the  board,  the  claim  was  confirmed.  On  appeal  to  the 
District  Court  this  decree  was  affirmed.  No  further  proceed- 
ings appear  to  have  been  prosecuted  by  the  government,  and 
the  confirmation  thus  became  final. 

The  grant  is  not  set  forth  in  the  record ;  but  we  must  pre- 
sume that  it  was  in  the  ordinary  form  of  grants  made  by.former 
governors  of  California,  under  the  Mexican  colonization  law  of 
1824,  as  under  no  ether  law  were  those  governors  empowered 
to  make  grants  of  the  public  domain.     Those  gi*ants  were  »ome- 
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times  of  tracts  designated  by  well-defined  boandaries,  sometim«i 
of  a  specified  quantity  of  land  lying  within  exterior  boundaries 
embracing  a  greater  amount,  and  sometimes  of  places  by  name 
where  these  were  well  known,  and  thus  capable  of  ready  idendfi* 
cation.  All  of  them  were  made  subject  to  the  approval  of  the  as* 
sembly  of  the  department ;  and,  until  they  received  such  approval , 
the  entate  granted  was  liable  to  be  defeated.  And,  when  the  ap 
proval  was  obtained,  there  was  another  proceeding  to  be  taken, 
which  was  essential  to  the  complete  investiture  of  title ;  and 
that  was,  a  formal  delivery  of  possession  of  the  property  by  a 
msu^istrate  of  the  vicinage,  called,  in  the  language  of  the  country^ 
the  delivery  of  juridical  possession.  This  proceeding  involved 
the  establishment  of  the  boundaries  of  the  ti-act,  when  there  was 
any  uncertainty  respecting  them.  If  these  were  designated  in 
the  grant,  it  required  their  ascertainment  and  identification; 
if  they  were  not  thus  designated,  it  required  the  measurement 
of  the  quantity  granted  and  its  segregation  from  the  public 
domain.  The  regulations  prescribed  by  law  for  the  guidance 
of  the  magistrate  in  these  matters  made  it  his  duty  to  preserve 
a  record  of  the  various  steps  taken  in  the  proceeding,  to  have 
the  same  attested  by  the  assisting  witnesses,  and  to  deliver  an 
authentic  copy  to  the  grantee. 

Ordinarily,  the  boundaries  thus  established  would  be  accepted 
siK  conclusive  by  our  government.  Unless  there  is  something 
in  the  decree  of  confirmation  otherwise  limiting  the  extent  or 
the  form  of  the  tract,  they  should  control  the  officers  of  the 
United  States  in  making  their  surveys.  It  was  so  held  by 
this  court  in  GHraham  v.  United  States^  4  Wall.  269,  and  in 
Pico  V.  United  States,  6  id.  686. 

In  the  case  at  bar,  the  surveyor-general  for  California  disre- 
garded the  boundaries  established  upon  the  juridical  possession 
delivered  to  the  grantee.  He  proceeded  upon  the  conclusion 
l]iat  the  confirmees  were  restricted  by  the  decree  to  one  square 
league,  to  be  measured  out  of  the  tract  within  those  boundaries, 
which  exceeded  that  amount  by  about  fifteen  hundred  acres. 
Whether  the  terms  of  the  decree  justified  his  conclusion  is  a 
question  upon  which  it  is  unnecessary  for  us  to  express  an 
opinion.  That  is  a  question  which  must,  in  the  first  instance, 
be  determined  by  the  Land  Department  in  carrying  the  decree 
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into  execution  by  a  survey  and  patent.  It  is  sufficient  for  the 
present  case  that  the  survey  made  was  contested  bj'  the  con* 
firmees,  and  the  contest  was  undetermined  when  this  action  wa^* 
tried.  Until  finally  approved,  the  survey  could  not  impair  their 
right  to  the  possession  of  the  entire  tract  as  delivered  by  the 
former  government  to  the  grantee  under  whom  they  claim. 
Until  then,  it  was  inoperative  for  any  purpose.  Even  if  the 
limitation  to  one  square  league  should  ultimately  be  held  cor- 
rect, that  square  league  might  be  located  in  a  different  portion 
of  the  ti'act  by  direction  of  the  Land  Department,  to  which  the 
supervision  and  correction  of  surveys  of  private  land-claims  ai-e 
intrusted.  The  confirmees  could  not  measure  off  the  quantity 
for  themselves,  and  thus  legally  segregate  it  from  the  balance 
of  the  tract.  The  right  to  make  the  segregation  rested  exclu- 
sively with  the  government,  and  could  only  be  exercised  by  its 
officers.  Until  they  acted  and  effected  the  segregation,  the 
confirmees  were  interested  in  preserving  the  entire  tract  from 
waste  and  injury,  and  in  improving  it ;  for  until  then  they  could 
not  know  what  part  might  be  assigned  to  them.  Until  then,  no 
third  person  could  interfere  with  their  right  to  the  possession  of 
the  whole.  No  third  person  could  be  permitted  to  determine, 
in  advance  of  such  segregation,  that  any  particular  locality 
would  fall  within  the  surplus,  and  thereby  justify  his  intrusion 
upon  it  and  its  detention  from  them.  If  one  person  could  in 
this  way  appropriate  a  particular  parcel  to  himself,  all  persons 
could  do  so ;  and  thus  the  confirmees  would  soon  be  stripped  of 
the  land  which  was  intended  by  the  government  as  a  donation 
to  its  grantee,  whose  interests  they  have  acquired,  for  the  bene- 
fit of  parties  who  were  never  in  its  contemplation.  If  the  law 
were  otherwise  than  as  stated,  the  confirmees  would  find  their 
possessions,  limited,  first  in  one  direction,  and  then  in  another, 
each  intruder  asserting  that  the  parcel  occupied  by  him  fell 
within  the  surplus,  until  in  the  end  they  would  be  excluded 
from  the  entire  tract.  Oomwell  v.  Culver^  16  Cal.  429; 
Riley  v,  Heiscfi,  18  id.  198 ;  Mahaney  v.  Van  Winkle,  21  id. 
552. 

The  defendants  acquired  no  rights  as  pre-emptioners  under 
the  laws  of  the  United  States.  Lands  claimed  under  Mexican 
grants  in  California  are  restricted  from  settlement  so  long  as 
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the  claims  of  the  grantees  remain  nndetermined.  10  Stbt.  246. 
Their  possession,  therefore,  was  that  of  simple  intruders  and 
trespassers  without  color  of  right.^ 

Jttdgment  (iffirmecL 


MoMnjiSN  V.  Anderson. 

1.  The  reyenue  laws  of  a  State  may  be  in  harmony  with  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States,  which  declares  that  no  State 
shall  deprive  any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  although  they  do  not  provide  that  a  person  shall  have  an  opportunity 
to  be  present  when  a  tax  is  assessed  against  him,  or  that  the  tax  shall  be 
collected  by  suit. 

9.  A  statute  which  gives  a  person  against  whom  taxes  are  assessed  a  right  to  en- 
.loin  tlieir  collection,  and  have  their  validity  Judicially  determined,  is  due 
process  of  law,  notwithstanding  he  is  required,  as  in  other  injunction  caaes, 
to  give  security  in  advance. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Louisiana. 

The  petition  in  the  case  alleges  that  the  defendant,  on  the 
19th  of  April,  1878,  broke  into  the  store  of  the  plaintiff,  and 
carried  away  certain  merchandise,  and  prays  for  an  injunction. 
Upon  the  plaintiff  giving  the  required  bond  and  security,  an 
injunction  restraining  the  defendant  from  further  trespass,  and 
from  advertising  and  selling  the  property  which  he  had  already 
seized,  was  granted. 

The  defendant  set  up  that  the  plaintiff  was  a  delinquent  tax* 
payer,  and  that  in  making  the  seizure  the  defendant  was  acting 
in  the  discharge  of  his  duty  as  tax-collector  of  the  parish  of 
Carroll,  Louisiana,  under  the  act  of  that  State,  of  March  14, 
1878,  which  provides :  — 

"  That  in  all  cases  of  neglect  or  refusal  to  pay  their  licenses  of 
any  description  by  any  person,  firm,  company,  or  corporation  doing 
business  ir  this  State,  the  tax-collector  shall  give  ten  days'  written 
or  printed  notice  to  such  delinquent  tax- payer  to  pay  such  licenses, 
if  such  delinquent  can  be  found ;  otherwise,  the  notice  shall  be  given 
by  publication  for  ten  days  in  the  official  journal,  if  there  be  one  in 
the  parish ;  if  there  be  no  official  journal  published  in  the  parish, 

1  For  the  final  decision  of  the  Land  Department  upon  the  surrey  made,  Be# 
Copp't  Public  Land  Laws,  684-640. 
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the  notiee  may  be  posted  at  the  oonrt-honse  door ;  and  if  at  the 
expiration  of  said  notice  the  license,  together  with  all  costs,  be  not 
fully  paid,  the  tax-collector  may,  without  any  judicial  formality, 
proceed  to  seize  and  sell,  after  ten  days'  advertisement,  the  property, 
rights,  and  credits  of  such  delinqaent  tax-payer,  or  so  much  thereot 
as  may  be  necessary  to  satisfy  the  claims  of  the  State  as  aforesaid, 
together  with  all  the  costs  and  charges. 

"'  That  all  causes  which  may  be  commenced  hereafter  in  any  of 
the  courts  of  this  State,  in  which  it  is  sought  to  enjoin  the  collection 
of  any  licenses  or  taxes  whatever,  whether  State  or  parish,  general 
or  special,  imposed  by  competent  authority,  shall  be  regarded  as 
preference  cases,  and  the  court  shall  proceed  to  final  trial  and  de- 
termination of  the  same  at  the  earliest  moment  compatible  with  the 
ends  of  justice ;  and  tax-collectors  shall  not  be  liable  for  damages 
for  prosecuting  such  cases ;  and,  upon  a  dissolution  of  any  injunction 
hereafter  granted  to  enjoin  or  delay  the  collection  of  any  such  taxes 
so  levied  or  imposed  upon  any  person  or  property  in  this  State,  the 
court  ordering  such  injunction  to  be  dissolved  shall  enter  a  decree 
against  the  person  or  persons  suing  out  the  same,  and  his  or  their 
secunties,  on  their  injunction  bond  for  the  sum  of  one  hundred  per 
cent  on  the  amount  of  all  taxes  the  collection  of  which  was  so 
delayed  or  enjoined,  and  all  costs  of  suits;  and  said  decrees  shall 
be  enforced  as  other  decrees  are  enforced,  and  the  money  collected 
and  paid  into  the  proper  treasury. 

"That  the  tax-payers  who  are  now  or  shall  become  delinquenth 
by  the  non-payment  of  taxes  on  real  estate,  as  provided  for  in  this 
act,  and  shall  have  been  so  returned  upon  the  rolls  of  the  tax-col- 
lector to  the  auditor  of  public  accounts,  the  auditor  shall  publish  in 
the  official  journal  of  the  parish  in  which  such  delinquent  resides, 
or  by  public  notice,  when  there  is  no  official  journal,  by  three  in* 
sertions  within  ten  days,  the  name,  residence  of^  and  amount  doe 
from,  such  delinquent  tax-payer;  and  such  delinquent  tax-payer 
shall  after  thirty  days  forfeit  his  right  to  bring  suit  or  be  a  witness 
for  or  in  his  own  behalf  before  any  justice,  parish,  district,  or  State 
court ;  and  every  court  having  jurisdiction  within  the  State  shall 
deny  and  refuse  to  issue  a  civil  process  of  any  kind  or  nature  what- 
ever in  his  own  name  or  for  his  own  benefit,  until  he  shall,  if  a 
resident  of  the  parish  of  Orleans,  have  procured  from  the  auditor 
of  public  accounts,  or,  if  a  resident  of  a  country  paiish,  from  the 
tax-collector  thereof,  a  certificate  setting  forth  that  all  such  claims 
for  delinquent  taxes  and  costs  thereon  against  suc^  delinquent  t»x« 
payer  have  been  paid.'' 
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Th«  rerenae  lair  in  relation  to  licensing  of  taxing  retail  ni«N 
chants  and  retailers  of  spirituous  liquors,  provides  as  follows :  ^^ 

"There  shall  he  levied  and  collected  an  annual  amount  as  a 
license  or  tax  .  .  .  from  each  and  every  retail  merchant,  fifteen 
dollars ;  .  .  .  from  the  proprietors  of  all  coffee-houses,  beer  saloons 
or  gardens,  or  cabarets,  eighty-five  dollars ;  all  retail  groceries  selW 
ing  by  the  glass  shall  pay,  in  addition  to  the  grocery  license,  a  coflee^ 
bonse  license.'' 

The  amount  of  tax  claimed  to  be  due  upon  the  business  of 
the  plaintiff  was  the  sum  of  one  hundred  dollars.  The  injunc* 
tion  was  dissolved,  and  a  judgment  rendered  in  favor  of  the  de^ 
fendant.  That  judgment  having  been  affirmed  by  the  Snpreme 
Court  of  the  State,  the  plaintiff  brought  the  case  here,  and 
assigns  for  error  that  the  statute  under  which  the  defendant 
acted  deprived  the  plaintiff  of  his  property  without  due  pro^ 
cess  of  law,  and  is,  therefore,  in  violation  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  anc 
void. 

Mr.  J.  B.  Leonard  for  the  plaintiff  in  error. 

Although  taxes  may  be  collected  summarily  and  without  the 
aid  of  the  courts,  there  must  be  due  process  of  some  kind.  Tl 
is  not  in  the  power  of  the  legislature  to  make  any  process  dtie 
process  of  law.  Murray  ^  Lessee  v.  Hohoken  Land  Company. 
18  How.  272;  Allen  v.  Armstrong,  16  Iowa,  608  j  Srvine^f^ 
Appealy  16  Penn.  St.  256.  The  so-called  license,  the  collection 
of  which  is  resisted  by  the  plaintiff,  is,  in  reality,  a  tax.  A 
license  to  sell  liquor  i»  granted  only  by  the  parish ;  the  State 
then  taxes  the  occupation  or  traffic.  Rev.  Stat.  La.^  9eot. 
2779. 

The  act  deprives  the  plaintiff  of  his  property  without  due 
process  of  law,  because  it  condemns  him  Without  a  hearing. 
It  fixes  the  tax  to  be  paid  by  a  retail  liquor-dealer,  but  points 
out  no  method  by  which  it  may  be  ascertained  whether  a  par- 
ticular person  is  such  a  dealer.  No  one  can  be  condemned 
without  an  opportunity  to  be  heard.  Fisher  v.  MeOKrr^  1  Oray 
(Mass.),  1. 

If  the  tsX'ColIeetor's  proceedings  were  autidorisKed  by  the 
law  (and  the  State  court  has  decided  that  t^y  wei'e),  he  was 
armeil  by  thtf  Statute  With  a  genera)  seaivb^widrraiit,  and  that* 
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too,  ansapported  by  oath.  JEntick  v.  (hrrin^on^  19  St  Tr, 
1030 ;  Attorney-General  v.  Racine,  4  Mee.  &  W.  419. 

The  legislature  cannot  change  the  legal  preeumptions  of 
eTidence,  nor  declare  that  an  individual  shall  be  deemed  to 
be  guilty  of  a  particular  crime  or  to  owe  a  particular  debt, 
until  he  proves  the  contrary.  Wt/nehamer  v.  People,  13  N.  Y. 
447. 

The  plaintiff  was  not  permitted  under  the  law  of  Louisiana 
to  contest  the  claim  of  the  State,  until  he  had  given  security 
for  the  payment  of  costs  and  penalties  as  a  condition  for  hav- 
ing a  hearing.  The  law,  therefore,  establishes  one  rule  for  the 
rich  and  another  for  the  poor.  He  who  has  neither  wealth, 
nor  wealthy  friends  to  become  his  sureties,  is  not  allowed  a 
hearing  under  any  circumstances.  This  is  not  due  process  of 
law.     Oreene  v.  Brigge,  1  Curt.  825. 

No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  defendant,  tax-collector  of  the  State  of  Louisiana  foi 
the  parish  of  Carroll,  seized  property  of  the  plaintiff,  and  was 
about  to  sell  it  for  the  payment  of  the  license  tax  of  one  hun- 
dred dollars,  for  which  the  latter,  as  a  person  engaged  in  busi- 
ness, was  liable.  In  accordance  with  the  laws  of  Louisiana, 
plaintiff  brought  an  action  in  the  proper  court  of  the  State  for 
the  trespass,  and  in  the  same  action  obtained  a  temporary 
injunction  against  the  sale  of  the  property  seized.  Defendant 
pleaded  that  the  seizure  was  for  taxes  due,  and  that  his 
duty  as  collector  required  him  to  make  it.  On  a  full  hearing, 
the  court  sustained  the  defence,  and  gave  a  judgment  under  the 
statute  against  plaintiff  and  his  sureties  on  the  bond  for  double 
the  amount  of  the  tax,  and  for  costs. 

Plaintiff  thereupon  took  an  appeal  to  the  Supreme  Court  oi 
Louisiana,  and  in  his  petition  for  appeal  alleged  that  the  law 
under  which  the  proceedings  of  defendant  were  had  is  void, 
because  it  is  in  conflict  with  the  Constitutions  of  Louisiana 
and  of  the  United  States,  and,  as  he  now  argues,  is  specifically 
opposed  to  the  provision  of  the  Fourteenth  Amendment  of  the 
latter,  which  declares  that  no  State  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law. 
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.  The  judgment  of  the  Supreme  Court  of  Louisiana,  to  which 
the  present  writ  of  error  is  directed,  affirming  that  of  the 
inferior  court,  must  be  taken  as  conclusive  on  all  the  questions 
mooted  in  the  record  except  this  one.  It  must,  therefore,  be 
conceded  that  plaintiff  was  liable  to  the  tax ;  that,  if  the  law 
which  authorized  the  collector  to  seize  the  property  is  valid, 
his  proceedings  under  it  were  regular ;  and  that  the  judgment 
of  the  court  was  sustained  by  the  facts  in  the  case. 

Looking  at  the  Louisiana  statute  here  assailed  —  the  act  of 
March  14, 1878, — we  feel  bound  to  say,  that,  if  it  is  void  on  the 
ground  assumed,  the  revenue  laws  of  nearly  all  the  States  will 
be  found  void  for  the  same  reason.  The  mode  of  assessing 
taxes  in  the  States  by  the  Federal  government,  and  by  all 
governments,  is  necessarily  summary,  that  it  may  be  speedy 
and  effectual.  By  summary  is  not  meant  arbitrary,  or  un- 
equal, or  illegal.  It  must,  under  our  Constitution,  be  lawfully 
done. 

But  that  does  not  mean,  nor  does  the  phrase  ^*  due  process 
of  law "  mean,  by  a  judicial  proceeding.  The  nation  from 
whom  we  inherit  the  phrase  ^^  due  process  of  law  "  has  never 
relied  upon  the  courts  of  justice  for  the  collection  of  her  taxes, 
though  she  passed  through  a  successful  revolution  in  resistance  to 
unlawful  taxation.  We  need  not  here  go  into  the  literature  of 
that  constitutional  provision,  because  in  any  view  that  can  be 
taken  of  it  the  statute  under  consideration  does  not  violate  it. 
It  enacts  that,  when  any  person  shall  fail  to  refuse  or  pay  his 
license  tax,  the  collector  shall  give  ten  days'  written  or  printed 
notice  to  the  deliuquent  requiring  its  payment ;  and  the  manner 
of  giving  this  notice  is  fully  prescribed.  If  at  the  expiration 
of  this  time  the  license  '^  be  not  fully  paid,  the  tax-collector 
may,  without  judicial  formality,  proceed  to  seize  and  sell,  after 
ten  days'  advertisement,  the  property  "  of  the  delinquent,  or  so 
much  as  may  be  necessary  to  pay  the  tax  and  costs. 

Another  statute  declares  who  is  liable  to  this  tax,  and  fixes 
the  amount  of  it.  The  statute  here  complained  of  relates  only 
to  the  manner  of  its  collection. 

Here  is  a  notice  that  the  party  is  assessed,  by  the  proper 
officer,  for  a  given  sum  as  a  tax  of  a  cei*tain  kind,  and  ten  days' 
time  given  him  to  pay  it.     Is  not  this  a  legal  mode  of  proceed- 
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ing?  It  se^mB  to  ht  supposed  that  it  is  essential  to  the  yalid- 
itj  of  this  tax  that  the  party  charged  should  have  been  present, 
or  had  an  opportunity  to  be  present,  in  some  tribunal  when  he 
was  assessed.  But  this  is  not,  and  never  has  been,  considered 
necessary  to  the  validity  of  a  tax.  And  the  fact  that  most  of 
the  States  now  have  boards  of  revisers  of  tax  assessments  does 
not  prove  that  taxes  levied  without  them  are  void. 

Nor  is  the  person  charged  with  such  a  tax  without  legal 
remedy  by  the  laws  of  Louisiana.  It  is  probable  that  in  thai 
State,  as  in  others,  if  compelled  to  pay  the  tax  by  a  levy  upon 
his  property,  he  can  sue  the  proper  party,  and  recover  back  the 
money  as  paid  under  duress,  if  the  tax  was  illegal. 

But  however  that  may  be,  it  is  quite  certain  that  he  can,  if 
he  is  wrongfully  taxed,  stay  the  proceeding  for  its  collection  by 
process  of  injunction.  See  Fouqua's  Code  of  Practice  of 
Louisiana,  arts.  296-809,  inclusive.  The  act  of  1874  recog^ 
nizes  this  right  to  an  injunction,  and  regulates  the  proceedings 
when  issued  to  stay  the  collection  of  taxes.  It  declares  that 
they  shall  be  treated  by  the  courts  as  preferred  cases,  and  im* 
poses  a  double  tax  upon  a  dissolution  of  the  injunction. 

But  it  is  said  that  this  is  not  due  course  of  law,  because  the 
judge  granting  the  injunction  is  required  to  take  security  of  the 
applicant,  and  that  no  remedial  process  can  be  within  the  mean- 
ing of  the  Constitution  which  requires  such  a  bond  aa  a  condi- 
tion precedent  to  its  issue. 

It  can  hardly  be  necessary  to  answer  an  argument  which 
excludes  from  the  definition  of  due  process  of  law  all  that 
numerous  class  of  remedies  in  which,  by  the  rules  of  the  court 
or  by  l^slative  provisions^  a  party  invoking  the  powers  of 
a  eonrt  of  justice  is  required  to  give  that  security  which  is 
necessary  to  prevent  its  process  from  being  used  to  work  gross 
injustice  to  another.  Judgment  affirmed* 
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1.  The  liability  of  an  intermediate  common  carrier  for  the  safety  of  goodt  deliv- 

ered to  him  for  carriage  is  discharged  by  their  delivery  to  and  acceptance 
by  a  succeeding  carrier  or  his  authorhsed  agent. 

2.  If  there  is  an  agreement  between  two  persons,  occupying  the  relative  positions 

of  intermediate  and  succeeding  carrier,  that  property  intended  for  transport»> 
tion  by  the  latter  may  be  deposited  at  a  particular  place  without  express 
notice  to  him,  sucii  deposit  amounts  to  notice,  and  is  a  delivery. 

3.  The  acceptance  by  the  succeeding  carrier  is  complete  and  his  liabiljty  fixed 

whenever  the  property  thus,  with  his  assent,  comes  into  his  posaeseion. 

£brok  to  the  Circuit  Court  of  the  United  States  for  th* 
Eastern  District  of  Michigan. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  William  Jennison  for  the  plaintiffs  in  error. 
Mr.  Isaac  P.  OhriBtianey^  contra. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  conrt. 

The  Grand  Trunk  Railway  Company  is  engaged  as  a  com- 
mon carrier  in  the  transportation  of  persons  and  property.  Thia 
action  seeks  to  recover  damages  for  a  violation  of  its  duty  in 
respect  to  certain  merchandise  shipped  from  Liverpool  to  St. 
Louis,  and  carried  over  its  road  from  Montreal  to  Detroit.  The 
goods  reached  the  city  of  Detroit  on  the  17th  of  October,  1865, 
and  on  the  night  of  the  18th  of  the  same  month  were  destroyed 
by  fire. 

The  defendant  claims  to  have  made  a  complete  delivery  of 
the  goods  to  the  Michigan  Central  Railroad  Company,  a  sao- 
eeeding  carrier,  and  thus  to  have  discharged  itself  from  liability 
before  the  occurrence  of  the  fire. 

If  the  liability  of  the  succeeding  carrier  had  attached,  the 
liability  of  the  defendant  was  discharged.  Ransom  v.  HoUand^ 
59  N.  Y.  611 ;  O'Neil  v.  N.  Y.  Central  Railroad  Co.,  60  id.  188. 

The  question,  therefore,  is.  Had  the  duty  of  the  succeeding 
carrier  commenced  when  the  goods  were  burned  ? 

The  liability  of  a  carrier  commences  when  the  goods  are 
delivered  to  him  or  his  authorized  agent  for  transportation,  and 
are  accepted.  Rogers  v.  Wht^ler,  52  N.  Y.  262;  Ghv$oenor 
V.  N.  T.  Central  RaUroad  Co.,  5»  id.  84. 
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If  a  common  carrier  agrees  that  property  intended  for  transpor- 
tation by  him  may  be  deposited  at  a  particular  place  without 
express  notice  to  him,  such  deposit  amounts  to  notice,  and  is  a 
delivery.  Merriam  v.  Hartford  Railroad  Co.y  24  Conn.  854 ; 
Converse  y,  N.  ^  N.  Y.  Tr,  Co.,  83  id.  166. 

The  liability  of  the  carrier  is  fixed  by  accepting  the  property 
to  be  transported,  and  the  acceptance  is  complete  whenever  the 
property  thus  comes  into  his  possession  with  his  assent,  itti- 
nois  Railroad  Co.  v.  Smyser,  88  111.  364. 

If  the  deposit  of  the  goods  is  a  mere  accessory  to  the  carriage, 
that  is,  if  they  are  deposited  for  the  purpose  of  being  carried 
without  further  orders,  the  responsibility  of  the  carrier  begins 
from  the  time  they  are  received ;  but,  when  they  are  subject  to 
the  further  order  of  the  owner,  the  case  is  otherwise.  Ladere 
V.  Ghiffith,  25  N.  Y.  864 ;  Blossom  v.  ariffin,  18  id.  569 ; 
Wade  V.  Wheeler^  47  id.  658 ;  Michigan  Railroad  v.  Schurlz^ 
7  Mich.  515. 

The  same  proposition  is  stated  in  a  different  form  when  it  ia 
said  that  the  liability  of  a  carrier  is  discharged  by  a  delivery  of 
the  goods.  If  he  is  an  intermediate  carrier,  this  duty  is  per- 
formed by  a  delivery  to  the  succeeding  carrier  for  further 
transportation,  and  an  acceptance  by  him.     Auth.  supra. 

The  precise  facts  upon  which  the  question  here  arises  are  as 
follows :  — 

At  the  time  the  fire  occurred,  the  defendant  had  no  freight 
room  or  depot  at  Detroit,  except  a  single  apartment  in  the 
freight-depot  of  the  Michigan  Central  Railroad  Company. 
Said  depot  was  a  building  several  hundred  feet  in  length,  and 
some  three  or  four  hundred  feet  in  width,  and  was  all  under 
one  roof.  It  was  divided  into  sections  or  apartments,  without 
any  partition-wall  between  them.  There  was  a  railway  track  in 
the  centre  of  the  building,  upon  which  cars  were  run  into  the 
building  to  be  loaded  with  freight.  The  only  use  which  the 
defendant  had  of  said  section  was  for  the  deposit  of  all  goods 
and  property  which  came  over  its  road,  or  was  delivered  for 
shipment  over  it.  This  section,  in  common  with  the  rest  of 
the  building,  was  under  the  control  and  supervision  of  the 
Michigan  Central  Railroad  Company,  as  hereinafter  mentioned. 
The  defendant  employed  in  this  section  two  men,  who  checked 
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freight  which  came  into  it.  All  freight  which  came  into  the 
section  was  handled  exclasively  hy  the  employes  of  the  Michi- 
gan Central  Railroad  Company,  for  which,  as  well  as  for  the 
use  ot  said  section,  said  defendant  paid  said  company  a  fixed 
compensation  per  hundred-weight.  Goods  which  came  into 
the  section  from  defendant's  road,  destined  over  the  road  of  the 
Michigan  Central  Railroad  Company,  were,  at  the  time  of 
unloading  from  defendant's  cars,  deposited  by  said  employes  of 
the  Michigan  Central  Railroad  Company  in  a  certain  place  in 
said  section,  from  which  they  were  loaded  into  the  cars  of  said 
latter  company  by  said  employes  when  they  were  ready  to  re- 
ceive them;  and,  after  they  were  so  placed,  the  defendant's 
employes  did  not  further  handle  said  goods.  Whenever  the 
agent  of  the  Michigan  Central  Railroad  Company  would  see 
any  goods  deposited  in  the  section  of  said  freight-building  set 
apart  for  the  use  of  the  defendant,  destined  over  the  line  of 
said  Central  Railroad,  he  would  call  upon  the  agent  of  the  de- 
fendant in  said  freight-building,  and,  from  a  way-bill  exhibited 
to  him  by  said  agent,  he  would  take  a  list  of  said  goods,  and 
would  then,  also,  for  the  fii-st  time,  learn  their  ultimate  place 
of  destination,  together  with  the  amount  of  freight-charges  due 
thereon ;  that,  from  the  information  thus  obtained  from  said 
way-bill  in  the  hands  of  the  defendant's  agent,  a  way-bill 
would  be  made  out  by  the  Michigan  Central  Railroad  Company 
for  the  transportation  of  said  goods  over  its  line  of  railway,  and 
not  before. 

These  goods  were,  on  the  17th  of  October,  1865,  taken  from 
the  cars  and  deposited  in  the  apartment  of  said  building  used 
as  aforesaid  by  the  defendant,  in  the  place  assigned  as  afore- 
said for  goods  so  destined. 

At  the  time  the  goods  in  question  were  forwarded  from 
Montreal,  in  accordance  with  the  usage  in  such  cases,  a  way- 
bill was  then  made  out  in  duplicate,  on  which  was  entered  a 
list  of  said  goods,  the  names  of  the  consignees,  the  place  to 
which  the  goods  were  consigned,  and  the  amount  of  charges 
against  them  from  Liverpool  to  Detroit.  One  of  these  way- 
bills was  given  to  the  conductor  who  had  charge  of  the  train 
containing  the  goods,  and  the  other  was  forwarded  to  the  agent 
of  the  defendant  in  Detroit.     On  arrival  of  the  goods  at  Detroit, 
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the  conductor  delivered  his  copy  of  said  way-bill  to  the  check- 
ing-clerk of  defendant  in  said  section,  from  which  said  clerk 
checked  said  goods  from  the  cars  into  said  section.  It  was  th^ 
practice  of  the  Michigan  Central  Railroad  Company,  before 
forwarding  such  goods,  to  take  from  said  way-bill  in  the  custody 
of  said  checking-clerk,  in  the  manner  aforesaid,  the  place  oi 
destination  and  a  list  of  said  goods  and  the  amount  of  accuma> 
lated  charges,  and  to  collect  the  same,  together  with  its  own 
charges,  of  the  connecting  carrier. 

We  are  all  of  the  opinion  that  these  acts  constituted  a  com 
plete  delivery  of  the  goods  to  the  Michigan  Central  Company, 
by   which   the  liability  of  the  Grand  Trunk   Company  was 
terminated. 

1.  They  were  placed  within  the  control  of  the  agents  of  the 
Michigan  Company. 

2.  They  were  deposited  by  the  one  party  and  received  by  the 
other  for  transportation,  the  deposit  being  an  accessory  merely 
to  such  transportation. 

8.  No  further  orders  or  directions  from  the  Grand  Trunk 
Company  were  expected  by  the  receiving  party.  Except 
for  the  occurrence  of  the  fire,  the  goods  would  have  been 
loaded  into  the  cars  of  the  Michigan  Central  Company,  and 
forwarded,  without  further  action  of  the  Grand  Trunk  Com- 
pany. 

4.  Under  the  arrangement  between  the  parties,  the  presence  of 
the  goods  in  the  precise  locality  agreed  upon,  and  the  marks 
upon  them,  "P.  &  F.,*St.  Louis,"  were  sufficient  notice  that 
they  were  there  for  transportation  over  the  Micliigan  road 
towards  the  city  of  St.  Louis ;  and  such  was  the  understanding 
of  both  parties. 

The  cases  heretofore  cited  in  20  Conn.  854,  and  33  id.  166, 
are  strong  authorities  upon  the  point  last  stated. 

In  the  latter  case,  a  railroad  company  and  a  steamboat  com- 
pany had  a  covered  wharf  in  common,  at  their  common  ter- 
minus, used  as  a  depot  and  a  wharf  ;  and  it  was  the  established 
usage  for  the  steamboat  company  to  land  goods  for  the  rail- 
road, on  the  arrival  of  its  boats  in  the  night,  upon  a  particular 
place  in  the  depot,  whence  they  were  taken  by  the  railroad 
company,  at  its  convenience,  for  further  transpoi-tation,  both 
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companies  having  eqaal  possession  of  the  de]x>t.  There 
no  evidence  of  an  actaal  agreement  that  the  goods  deposited 
were  in  the  possession  of  the  railroad  company,  and  the  goods 
in  question  had  not  been  in  the  manual  possession  of  the  rail- 
road company  when  they  were  destroyed  by  fire  on  the  Sunday 
afternoon  following  their  deposit  on  the  previous  night.  It 
was  held  that  there  was  a  tacit  understanding  that  the  steam- 
boat company  should  deposit  their  freight  at  that  particular 
spot*  and  that  the  railroad  should  take  it  thence  at  their  ooavon* 
ience.  The  delivery  to  the  succeeding  carrier  was  held  to  be 
complete,  and  a  recovery  against  the  first  carrier  for  the  loss  of 
the  goods  was  reversed. 

In  Merriam  v.  Hartford  Railroad  Co.,  9upra^  it  was  held  that 
if  a  common  carrier  agree  that  property  intended  for  tmns- 
portation  by  him  may  be  deposited  at  a  particular  place  with* 
out  express  notice  to  him,  such  deposit  alone  is  a  sufficient 
delivery ;  and  that  such  an  agreement  may  be  shown  by  a  con- 
stant practice  and  usage  so  to  receive  propei*ty  without  special 
notice. 

The  plaintiff  contends  that  the  goods  were  not  in  the  custody 
and  under  the  control  of  the  Michigan  road,  for  the  reason  that 
the  case  states  that  they  ^^  are  in  a  section  of  the  freight- depot 
set  apart  for  the  use  of  the  defendant.'^  This  is  not  an  accu- 
rate statement  of  the  position.  The  expression  quoted  is  used 
incidentally  in  stating  that,  when  the  agent  of  the  Michigan  road 
saw  ^^  goods  deposited  in  the  section  of  the  freight-building  set 
apart  for  the  use  of  the  defendant,  destined  on  the  line  of  said 
Central  railroad,  he  would  call  upon  the  agent  of  defendant, 
and,  from  a  way-bill/*  obtain  a  list  of  the  goods,  and  their  des- 
tination. Just  how  and  in  what  manner  it  was  thus  set  ^part 
appears  from  the  facts  already  recited.  It  was  a  portion  of  the 
freight-house  of  the  Michigan  Company,  in  which  a  precise  spot 
was  selected  or  set  apart,  where  the  defendant  might  deposit 
goods  brought  on  its  road  and  intended  for  transportation  over 
the  Michigan  road,  and  which,  by  usage  and  practice  and  the 
expectation  of  the  parties,  were  then  under  the  control  of  the 
Michigan  Company,  and  to  be  loaded  on  to  its  cars  at  its  con- 
venience, without  further  orders  from  the  defendant. 

We  are  of  the  opinion  that  the  ruling  and  direction  of  the 
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circuit  judge,  that  upon  the  facts  stated  the  defendant  ^vas 
entitled  to  a  verdict  and  judgment  in  its  favor,  was  correct, 
and  the  judgment  should  be  aifirmed. 

Judgment  cffirmed. 


Hatch  v.  Coddington. 

1.  A  general  power  conferred  upon  the  agent  of  a  railroad  company  to  borrow 
money  on  its  behalf,  in  such  turns,  for  such  length  of  time,  and  at  such  a  rate 
of  interest  as  he  may  think  proper,  and  to  purchase  iron  rails,  locomotives, 
machinery,  &c.,  on  such  terms  as  he  may  deem  advisable,  and,  in  order  so 
to  do,  to  make,  execute,  and  deliver  obligations,  bills  of  exchange,  contracts, 
and  agreements  of  the  company,  includes  authority  to  give  to  the  lender  of 
the  money  borrowed,  or  to  the  seller  of  the  things  purchased,  the  ordinary 
securities. 

9.  Persons  who  deal  with  an  agent  before  notice  of  the  recall  of  his  powers  arc 
not  affected  by  the  recall. 

S.  Upon  consideration  of  the  written  evidence  in  this  case,  the  court  holds,  1.  That 
the  contract  entered  into  April  21,  1860,  between  the  defendant  and  the 
Minnesota  and  Pacific  Railroad  Company,  by  Edmund  Rice,  its  president, 
was  authorized  by  the  resolution  of  the  board  of  directors  of  that  company, 
passed  July  18,  1868.  2.  That  the  resolution  of  said  board,  passed  May  18, 
1869,  was  an  acknowledgment  that  the  contract  was  a  binding  obligation 
upon  the  company. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  action  was  trover  by  Edwin  A.  C.  Hatch  against  Thomas 
B.  Coddington  for  the  conversion  of  forty-five  Minnesota  State 
bonds.  Each  party  claimed  them  under  the  Minnesota  and 
Pacific  Railroad  Company,  to  whom  they  had,  on  the  8d  of  Feb- 
niary,  1859,  been  issued  by  the  State,  under  a  provision  of  its 
Constitution  authorizing  the  issue  of  such  bonds  for  the  purpose 
of  expediting  the  construction  of  certain  railroads. 

The  plaintiff  claimed  title  by  the  following  ti*ansfers,  both 
dated  May  18,  1859 :  — 

"  For  value  received,  we,  tne  Miouesota  and  Pacific  Railroad  Com- 
pany, hereby  sell,  assign,  transfer,  and  set  over  to  Selah  Chamborlaiu 
and  his  assigns  forty-five  bonds  for  11,000  each,  issued  by  the  State 
of  Minnesota  to  us,  and  now  in  the  hands  of  Thomas  B.  Coddington 
&  Co.,  of  the  city  of  New  York,  and  authorize  and  empower  him 
to  have  and  receive  the  same. 
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^In  witness  whereof  we  have  oansed  these  presents  to  be  signed 
by  oar  president,  Edmund  Rice,  and  attested  by  oar  secretary, 
James  W.  Taylor,  and  our  corporate  seal  to  be  thereto  affixed,  this 
thirteenth  day  of  May,  in  the  year  1859. 

[seal.]  "  Edhund  Ricb,  President. 

«"  Attest :        James  W.  Taylob,  Secretary:' 

**  For  value  received,  I  hereby  assign,  transfer,  and  set  over  unto 
Edwin  A.  C.  Hatch,  the  forty-iive  Minnesota  State  railroad  bonds 
of  the  denomination  of  11,000  each,  now  in  the  hands  of  T.  B.  Cod- 
dington  A  Co.,  of  the  city  of  New  York,  and  all  my  right,  title,  and 
interest  therein,  being  the  bonds  issued  to  the  Minnesota  and  Pacific 
Railroad  Company,  and  transferred  by  said  company  to  me. 

'*  S.  Chamberlain/' 

The  bonds  bjul  been  deposited  with  Thomas  B.  Coddington 
&  Co.,  the  defendant's  firm,  as  security  for  the  obligations  of 
a  contract  which  they  made  with  the  company  on  the  2l8t  of 
April,  1869. 

The  plaintiff  alleged  that  this  contract  had  been  executed  by 
Edmund  Rice  without  authority,  and  only  conditionally  deliv- 
ered, and  that  it  consequently  never  took  effect. 

At  the  date  of  its  execution,  said  Rice  was  president,  Rensse- 
laer R.  Nelson  was  vice-president,  and  William  H.  Newton  and 
said  Hatch  were  directors  of  the  company. 

The  contract  was  negotiated  by  Newton  in  concert  with  Rice, 
both  being  at  the  time  in  New  York.  As  evidence  of  his  au- 
thority to  make  the  contract,  Rice  gave  to  Newton,  to  hand  to 
T.  B.  Coddington  &  Co.,  the  charter  of  the  company,  copies 
of  legislative  acts  and  of  the  provision  of  the  constitution 
authorizing  the  bonds,  and  also  of  the  following  resolution 
of  the  board  of  directors  of  the  company,  passed  July  18, 
1858:  — 

^  Whereas  the  interests  of  the  Minnesota  and  Pacific  Railroad 
Company  require  that  no  default  in  the  performance  of  the  conditions 
under  which  the  credit  of  the  State  of  Minnesota  has  been  loaned 
to  this  company  shall  occur,  and  that  means  shall  be  promptly  pro- 
vided," with  the  aid  of  said  loan  of  State  credit,  to  construct  one 
hundred  miles  of  road  at  an  early  day,  thereby  vesting  in  the  com- 
pany the  right  to  sell,  unconditionally,  three  hundred  and  eighty- 
four  thousand  acres  of  land :  Therefore, 

▼OL.  V.  4 
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^  Jiesolved,  That  Edmund  Rice,  presicJent  of  the  MiimeBota  and 
Pacific  Railroad  Company,  or  any  agent  or  agents  daly  appointed 
by  him  in  writing  to  execute  the  troste  and  powers  conferred  by  this 
resolution,  be,  and  are  hereby,  authorised  and  empowered,  in  pur* 
•aanoe  of  sect.  21  of  the  charter,  to  sell,  loan,  pledge,  hypothecate, 
or  otherwise  dispose  of  the  first-mortgage  bonds  of  the  company 
in  conformity  to  the  provisions  of  the  trust  mortgage  deed  of  said 
company  at  par,  or  any  price  less  than  par,  and  for  such  sum  or 
sums  as  to  the  said  Rice  or  agents  appointed  by  him  shall  appear 
most  for  the  interest  of  the  company ;  and  the  sud  president,  or 
such  agent  or  agents  as  he  may  appoint,  is  and  are  hereby  author- 
ized to  borrow  such  sum  or  sums  of  money  for  such  length  of  time 
and  for  such  rate  of  interest  as  to  him  or  such  agent  or  agents  may 
seem  proper,  for  or  on  behalf  of  the  company,  and  also  to  purchase 
such  quantity  of  iron  rails,  locomotives,  cars,  tenders,  rolling-stock, 
and  machinery  for  such  road,  and  upon  such  terms  as  he  or  such 
agent  or  agents  may  deem  advisable,  and  to  make,  execute,  and 
deliver,  in  the  name  and  on  behalf  of  said  company,  such  obligations, 
bills  of  exchange,  contracts,  and  agreements,  in  writing,  as  will 
enable  him  or  such  agent  or  agents  to  carry  out  the  powers  and 
authority  above  conferred  upon  him  or  them,  making  monthly 
reports  to  the  board  of  bis  acts  in  the  premises ;  all  which  acts  there- 
under done  are  hereby  ratified  and  confirmed :  Provided,  that  the 
whole  amount  of  obligations  to  be  incurred  on  behalf  of  the  com* 
pany  under  this  resolution  shall  not  exceed  the  sum  of  $1,750,000. 

^  A  true  copy  firom  the  minutes. 

[l.  b.]  *'  Attest :       Jambs  W.  Tatlob,  Secret4wy.^ 

The  plaintiff  also  contended  that,  if  originally  snfiScient,  the 
powers  given  by  the  resolution  were  withdrawn  by  the  follow- 
ing resolutions  of  the  executive  committee  of  the  directors, 
passed  Jan.  28  and  Feb.  8,  1859:  — 

^  St.  Paul,  Jan.  28, 185S. 

^  At  a  meeting  of  the  executive  committee, 

"  On  motion, 

^Besolvedf  That  R.  R.  Nelson,  acting  president  of  the  Minnesota 
and  Pacific  Railroad  Company,  be  authorixed  to  make  application 
and  receive  fi*om  the  governor  $100,000  of  the  State  bonds,  which 
said  company  are  now  entitled  to. 

^  Besolved^  That  the  acting  president  be  instructed  to  appropriate 
the  tl00,000  of  the  State  bouds  which  the  Minnesota  and  PaeiSc 
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BaUrcud  Company  are  now  entitled  to  from  the  State  to  pay  the 
aotaal  carrent  expenses  which  have  accrued  up  to  date,  and  whioh 
may  hereafter  accrue,  including  salaries  of  officers,  interest  of  the 
first-mortgage  bonds  of  the  company  already  disposed  of,  and  other 

incidental  expenses. 

^*  R.  R.  NsLSOK,  CAaimum* 
**  Wm.  H.  Nbwton,  Secretary.'* 

<"  St.  Paul,  Feb.  a,  1869. 

^At  a  meeting  of  the  executive  committee. 

'*  On  motion, 

^  Resolvedy  That  R.  R.  Nelson,  as  acting  president  of  the  Minnesoia 
and  Pacific  Railroad  Company,  be,  and  is  hereby,  authorized  to  sell 
:U1  or  any  portion  of  the  State  bonds  in  his  hands  at  such  rates  as 
he  may  deem  to  the  best  interests  of  the  company,  and  apply  the 
proceeds  as  heretofore  directed  by  resolution  of  the  executive  com- 
mittee, and  any  or  all  of  said  proceeds  be  placed  to  the  credit  of 
R.  R.  Nelson,  the  vice-president  of  this  company,  for  the  benefit  of 
said  company,  as  he  may  direct. 

^  R  R  Nblsok,  Chairman. 

"  Wii.  H.  Nbwton,  Secretary.^ 

There  was  no  evidence  that  these  resolutions  were  ever 
brought  home  to  the  defendant.  The  evidence  as  to  the  abso- 
lute delivery  of  the  contract  was  conflicting,  and  took  a  wide 
range.  The  contract  provided  for  a  purchase  and  sale  of  rail- 
road iron,  and  an  advance  by  T.  B.  Ooddington  &  Oo.  of 
$16,000  to  the  company,  on  its  notes.  The  company  was  to 
deposit  as  security  eighty-five  bonds ;  but  it  had  in  New  York, 
at  the  time  the  contract  was  executed,  only  the  forty-five  in 
question. 

The  contract  was  made  in  duplicate,  and  signed  at  New  York 
on  the  part  of  the  company  by  Rice,  the  president.  At  the 
same  time  were  signed  three  notes  for  the  $16,000.  Rice  re- 
ceived one  of  the  contracts,  and  a  letter  of  credit  authorizing 
drafts  for  the  $16,000 ;  the  other  contract  and  the  notes  were 
delivered  to  T.  B.  Ooddington  &  Oo.  The  bonds  were  deliv- 
ered with  the  foUowing  letter:  — 

'«Nbw  York,  21st  April,  1859. 
''  Messrs.  T.  B.  Coddhtoton  Jb  Co. : 

^Dbab  Sibs,  —  In  conformity  with  an  agreement  made  with  you 
this  day,  I  hand  you,  by  Mr.  William  U.  Newton,  |4M^^  of  Min- 
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neBOta  State  bonds,  and  will  send  you,  without  delay,  a  farther 
amount  of  $40,000  of  like  description  of  State  bonds,  as  collateral 
and  for  negotiations,  as  per  same  agreement. 

**I  also  hand  you  our  three  notes,  bearing  this  date,  at  six 
months,  with  interest  at  seven  per  cent,  —  one  for  $6,000  and 
two  95,000  each,  in  all  116,000,  against  which  you  will  ]>le!)se 
gi-ant  a  letter  of  credit  for  tl6,000,  in  favor  of  William  H.  New- 
ton, stipulating  that,  on  your  receiving  the  remaining  $40,000  of 
bonds  above  referred  to,  you  will  accept  drafts  di-awn  by  him  at 
one  day's  sight  on  you. 

•*  I  am,  yours  respectfully, 

^'Edmund  RioXf 

"  PreM.  Minn.  ^  Pac,  R,  H  Co.' 

Rice  testified  that  he  gave  Newton  the  papers  to  be  left  with 
T.  B.  Coddington  &  Go.,  but  not  to  take  effect  unless  ratified 
by  the  board  of  directors,  nor  if  Nelson  had  disposed  of  the 
forty  bonds  then  supposed  to  be  in  his  hands. 

There  was  no  evidence  that  any  condition  affecting  the 
delivery  was  brought  home  to  the  defendant  or  his  firm.  He 
t-estified  that  the  papers  were  exchanged  absolutely,  he  being 
represented  by  his  clerk ;  and  Newton  testified  that  there  was 
no  condition  of  any  kind  in  reference  to  the  delivery. 

The  contract,  the  three  notes,  the  letter  of  credit,  and  the 
letter  undertaking  to  send  forty  more  bonds  were  all  executed 
April  21,  1859.  Rice  and  Newton  at  once  telegraphed  to  Nel- 
son, at  St.  Paul,  ^*  Interest  on  State  bonds  provided  for,  and 
a  thousand  tons  of  iron  pui'chased,"  and  started  for  that  place 
the  next  day,  where. they  arrived  on  or  before  the  29th  of 
April.  On  that  day  and  the  next,  and  on  the  6th,  9th,  10th, 
11th,  12th,  and  18th  of  May,  they  attended  meetings  of  the 
board. 

On  the  80th  of  April  Rice  wrote  to  defendant  the  following 
letter,  which  was  the  first  communication  he  sent  after  leaving 
New  York  for  St.  Paul :  — 

^  Officb  of  thb  Minnesota  A  Pacific  R.  R.  Co., 

•*  St.  Paul,  April  30, 1869. 

^Obntlbhbn,  —  I  found  upon  my  arrival  here  that  the  acting 

president  of  this  company  had  disposed  of  the  forty  Minnesota  State 

bonds,  which  were  to  have  been  forwarded  to  you  by  the  terms  of 
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the  contract  made  between  us  in  New  York.  You  will  peroeiye, 
therefore,  that  it  is  impossible  for  the  company  to  comply  with  its 
nndeftaking.  Some  action  of  the  board  of  directors  will  be  had 
upon  the  subject,  of  which  1  shall  take  pleasure  in  advisbg  you  at 
the  earliest  moment. 

**  Very  respectfully,  your  obedient  servant, 

*(  Edmund  Rics, 

" Pn».  Minn,  fr  Pac-  R-  R-  Co" 

«T,  B.  CoDDiKGTON  &  Co.,  Ncw  York." 

The  proceedings  of  the  board  do  not  show  any  action  ad- 
verse to  the  contract  as  having  been  unauthorized,  or  as  not 
consummated. 

On  the  14th  of  May,  1869,  the  following  communication  was 
addressed  to  Coddington  &  Co. :  — 

^Office  of  the  Minnesota  &  Pacific  R.  B.  Co. 
"St.  Paul,  May  14, 1859. 
•*  Messrs.  T.  B.  Coddington  A  Co. : 

"  Gents,  —  You  will  please  deliver  to  Messrs.  Rice  or  William  H. 
Newton  forty-five  Minnesota  State  seven  per  cent  bonds,  of  the 
denomination  of  91)000  each,  now  in  your  hands,  issued  by  the 
State  to  the  Minnesota  and  Pacific  Railroad  Company,  said  bonds 
belonging  to  the  railroad  company. 

"Very  respectfully,  yours, 

"R.R  Nelson, 
"  AcUng  Pre$.  M.  ^  Pac.  FL  IL  Co," 

On  the  17th,  Rice  wrote  them,  enclosing  a  copy  of  the  follow 
ing  resolution  of  the  board :  — 

*«  Seckbtabt's  Office,  Minnesota  Sd  Pacific  R.  R.  Co. 

**  At  a  meeting  of  the  board  of  directors  of  the  Minnesota  and 
Pacific  Railroad  Company,  held  in  St.  Paul,  May  13,  1859,  the 
following  resolution  was  unanimously  adopted:  — 

"^  Whereas  circumstances  have  arisen  in  the  afiTairs  of  this  com- 
pany whereby  it  has  become  impossible  to  comply  with  the  terms 
of  the  contract  made  by  the  president  thereof,  on  behalf  of  the 
company,  with  T.  B.  Coddington  A  Co.,  of  the  city  of  New  York^ 
under  date  of  April  21, 1859 :  Therefore, 

*^^Re8olvedy  That  William  H.  Newton,  Esq.,  be,  and  he  is  hereby, 
authorized  to  proceed  to  New  York  and  procure  a  surrender  of 
said  contract  and  a  return  of  the  forty-five  Minnesota  State  bonds 
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tnmrfeired  to  Messrs.  T.  B.  Goddington  A  Co.,  open  sueh  eqaitftble 
tenns  as  may  be  agreed  upon.' 
[ooBFOBATB  BBAL.]  '* T.  M.  Mbtcalf,  Secretary" 

These  papers  and  some  subsequent  correspondence  were,  with- 
out objection,  received  in  evidence  as  bearing  on  the  disputed 
question  whether  the  delivery  was  in  fact  conditional,  and  also 
as  showing,  if  it  was,  a  ratification  of  the  president's  acts,  and 
a  waiver  of  the  condition. 

The  plaintiff  requested  the  court  to  charge  as  mattei  of  law 
that  there  had  been  no  ratification.  The  court  refused  so  to 
charge,  but  left  the  evidence  of  the  conduct  of  the  company 
and  its  officers  to  the  jury,  with  the  instruction,  however,  re- 
quested by  the  plaintiff,  that  ^^  to  constitute  ratification  there 
must  have  been  a  direct  sanction  of  the  contract  by  the  board 
of  directors,  or  conduct,  or  acts,  or  a  resolution  or  resolutions 
inconsistent  with  any  other  supposition  than  an  assent  to  such 
contract  by  said  board." 

The  court  also  left  the  evidence  of  the  conduct  of  the  com- 
pany and  its  officers,  after  the  date  of  the  contract,  to  the  jury, 
as  bearing  '^  upon  the  question  whether  either  of  the  conditions 
.  .  .  were  impressed  upon  the  contract,  so  as  to  make  the  de- 
livery conditional  and  dependent  upon  the  fulfilment  of  the 
conditions  ...  as  having  a  proper  bearing  as  evidence  upon 
the  fact  whether  the  condition  was  imposed."  • 

To  this  instruction  the  plaintiff  excepted. 

The  court  also  charged  the  jury  that,  under  the  resolution 
of  July  18,  1858,  Rice  had  authority  to  make  the  contract  of 
April  21,  1859,  and  that  that  authority  was  not  withdrawn 
by  the  resolutions  of  Jan.  23  and  Feb.  8,  1859 ;  nor  did  those 
resolutions  derogate,  detract  from,  or  in  any  manner  impair 
the  force  and  efficiency  of  said  resolution  of  July  18,  185$. 
The  plaintiff  excepted  to  this  charge,  and  assigns  it  for  error 
here. 

There  was  a  verdict  for  the  defendant ;  and,  judgment  hav- 
ing been  rendered  thereon,  the  plaintiff  removed  the  case  here. 
The  assignments  of  error  not  passed  upon  by  the  court  are 
omitted. 

Mr.  JE,  W.  StougMon  for  the  plaintiff  in  error. 

Mr.  WiUiam  M.  JBvart$  and  Mr.  S.  P.  NmK  contra. 
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Mx.  JuSTlCB  Strokg  delivered  the  opinion  of  the  eonrt. 

We  concur  with  the  Circuit  Court  in  the  opinion  that  Mr. 
Kice  was  authorized  by  the  resolution  of  the  board  of  directors 
of  July  18,  1868,  to  make  the  contract  with  the  defendant, 
which  it  is  claimed  he  made  on  the  21st  of  April,  1869.  That 
resolution  was  very  broad.  As  appears  from  its  preamble,  it 
aimed  to  proTide,  promptly,  means  for  the  construction  of  one 
hundred  miles  of  the  company's  railroad,  and  to  guard  against 
default  in  the  performance  of  the  conditions  upon  which  the 
credit  of  the  State  had  been  loaned ;  and  these  aims  were  in- 
tended to  be  secured,  in  part,  with  the  aid  of  the  State  loan, 
that  is,  with  the  aid  of  the  State  bonds  delivered  to  the  com- 
pany. The  preamble,  having  avowed  such  purposes,  was  fol- 
lowed by  a  resolution  which  expressly  conferred  upon  Mr. 
Rice,  the  president  of  the  company,  several  distinct  powers. 
The  first  was  to  sell  or  hypothecate  the  first-mortgage  bonds  of 
the  company  (thereafter  to  be  issued)  for  such  sum  or  sums  as  he 
might  think  for  the  interest  of  the  company.  A  second  power 
given  was  to  borrow  money  on  behalf  of  the  company  in  such 
sums,  for  such  length  of  time,  and  at  such  a  rate  of  interest  h& 
he  might  think  proper.  And,  thirdly,  he  was  empowered  to 
purchase  iron  rails,  locomotives,  machinery,  &c.,  for  the  com- 
pany, on  such  terms  as  he  might  deem  advisable ;  and,  to  enable 
him  to  carry  out  these  powers  and  authority,  he  was  empowered 
to  make,  execute,  and  deliver  obligations,  bills  of  exchange, 
contracts,  and  agreements  of  the  company.  It  is  diflScult  to 
see  what  words  would  have  been  more  comprehensive  for  the 
grant  of  power  to  do  everything  which,  in  the  judgment  of  Mr. 
Rice,  was  necessary  or  advisable,  either  for  borrowing  money 
or  purchasing  iron  for  the  company.  A  general  power  to  bor- 
row money  includes  authority  to  give  to  the  lender  the  ordi< 
nary  securities  for  the  sum  borrowed.  Among  these  are  bonds, 
notes,  or  acceptances,  and  collaterals.  But  the  resolution 
went  further.  It  conferred  power  to  make  contracts  and 
agreements,  such  as  would  enable  Mr.  Rice  to  borrow  money 
or  to  make  purchases  of  railroad  iron  ;  not  merely  contracts 
of  purchase,  but  contracts  and  a^ppeements  that  might  enable 
bim  to  effect  a  purchase.  An  engsgement  to  |^ve  collaterals 
M  a  security  for  money  borrowed,  or  for  the  paymcait  of  a 
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debt  incurred  for  iron,  is  surely  within  the  limits  of  such  a 
power.  This  disposes  of  the  first  question  raised  bj  the  assign- 
ments of  error.  We  hold  that  there  is  nothing  in  the  agree 
ment  of  April  21,  1869,  transgressive  of  the  power  with  which 
;he  president  of  the  company  was  clothed  by  the  resolution  of 
the  directors. 

We  are  also  of  opinion  that  the  power  thus  conferred  waa 
not  revoked  or  withdrawn  by  the  subsequent  resolutions  of 
Jan.  28  and  Feb.  8,.  1869.  They  made  no  reference  to  the 
action  of  the  board  in  1868,  or  to  any  powers  conferred  by 
that  action  upon  the  president  of  the  company.  Undoubtedly, 
they  conferred  authority  upon  Mr.  Nelson,  acting  as  president 
of  the  company  in  the  absence  of  the  president,  to  dispose  of 
the  bonds ;  but  such  authority  was  not  inconsistent  with  the 
concurrent  existence  of  the  like  power  in  Rice.  Two  persons  may 
be  employed  separately  to  negotiate  the  sale  or  hypothecation  of 
bonds,  and  either  may  thus  dispose  of  them.  If  a  disposition 
be  made  by  one,  of  course  the  other  will  be  unable  to  exercise 
the  power  with  which  he  was  clothed;  but,  imtil  a  sale  or 
hypothecation  is  made,  either  may  make  it.  Moreover,  in  this 
case  there  is  no  evidence  that  knowledge  of  the  resolutions  of 
Jan.  28  and  Feb.  8, 1859,  was  ever  communicated  or  intended 
to  be  communicated  to  the  defendant.  The  authority  given  to 
Mr.  Rice  was  exhibited  to  him.  On  its  face  it  was  a  continu- 
ing authority,  on  which  he  had  a  right  to  rely  until  notified  of 
its  revocation.  Persons  who  deal  with  an  agent  before  notice 
of  the  recall  of  his  powers  are  not  affected  by  the  recall.  2  Kent, 
Com.  644,  note;  FeUotos  v.  Steamboat  Company^  88  Conn. 
197  ;  Tier  v.  Sampsanj  86  Vt.  179 ;  Morgan  v.  Stell,  6  Binn. 
(Pa.)  806.  It  follows,  therefore,  very  plainly  there  was  no 
error  in  the  refusal  of  the  circuit  judge  to  instruct  the  jury, 
that,  if  the  resolution  of  July  18, 1868,  conferred  upon  Mr.  Rice 
authority  to  make  the  contract,  the  authority  was  withdrawn 
by  the  resolutions  of  Jan.  23  and  Feb.  3,  1859. 

At  the  trial  in  the  court  below  there  was  some  evidence  that 
the  contract  set  up  as  a  defence  by  the  defendant  was  not  uncondi- 
tionally  delivered.  The  plaintiff  alleged  that  when  it  left  the 
hands  of  Mr.  Rice,  on  its  way  to  the  defendant,  after  his  signature, 
two  conditions  accompanied  it.     One  was  that  it  should  not  be 
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binding,  and  that  the  delivery  of  the  bonds  should  be  inopera- 
tive, unless  the  board  of  directors  of  the  company,  after  being 
advised  thereof,  should  approve,  ratify,  arrf  confinn  it.  The 
other  condition  alleged  was,  that  if  forty  of  the  bonds,  making 
up,  with  the  forty-five  deposited  with  the  defendant,  the  eighty- 
five  called  for  by  the  contract,  had  been  disposed  of  at  St.  Paul 
by  the  proper  officer  of  the  company  who  had  them  in  charge, 
the  contract  should  not  be  binding.  Whether  such  conditions 
had  been  imposed  was  a  question  of  fact  properly  submitted  to 
the  jury,  with  the  instruction  that,  if  they  had  been,  the  contract 
was  not  binding  unless  the  company  afterwards  ratified  and 
adopted  it.  It  therefore  became  a  material  inquiry  in  one 
aspect  of  the  case  whether  there  had  been  such  an  adoption  or 
ratification  ;  and  the  defendant  asked  the  court  to  instruct  the 
jury  that  there  had  been  no  ratification  by  the  railroad  company, 
and  especially  that  a  certain  resolution  of  the  company,  adopted 
May  13, 1859,  and  communicated  to  the  defendant,  was  not  a 
ratification.  The  court  declined  to  give  such  instructions,  and, 
we  think,  properly.  We  think  the  resolution  referred  to  was 
a  plain  acknowledgment  that  the  contract  made  by  Mr.  Rice 
with  the  defendant  was  binding  upon  the  company,  and,  as  it 
was  communicated  to  the  defendant,  it  was  notice  to  him  that 
the  company  acknowledged  its  obligation.  In  the  resolution 
and  its  preamble  there  is  nothing  which  denies  that  the  contract 
to  which  it  refers  had  been  made,  or  asserts  that  no  obligation  had 
been  assumed.  On  the  contrary,  all  its  language  is  appropriate 
to  a  contract  perfected.  It  is  an  admission  that  the  company 
had  confirmed  and  accepted  it.  It  speaks  of  the  contract  as 
made,  not  merely  proposed,  and  asserts  an  impossibility  to  com- 
ply with  its  terms,  not  of  an  impossibility  to  enter  into  the  en- 
gagement. It  authorizes  Newton  to  procure  a  surrender  of  the 
contract  and  a  return  of  the  bonds,  which  it  states  had  been 
transferred  to  Coddington  &  Co.  upon  such  terms  as  might  be 
agreed  upon.  All  this  is  plain  recognition  of  the  contract  as  a 
binding  obligation,  and  an  assertion  of  a  wish  to  obtain  a  re- 
lease from  it.  To  say  the  least,  it  is  inconsistent  with  any  intent 
to  treat  the  contract  as  imperfect  and  inoperative.  In  view  of 
it,  we  think  the  court  was  justified  in  refusing  to  charge  the 
jury  as  requested ;  and,  if  there  was  error  in  the  mode  in  which 
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tiM  qumtton  of  ratification  was  sabmitiod,  it  was  ewor  of  irtuob 
the  plaintiff  cannot  complain. 

It  is  unnecessary  to  notice  the  other  assignment  of  error,  in 
fiew  of  what  we  haye  said.  Judffmemt  affirmed. 


MoHmmY  «.  La  Sooi^Til  Frakqaibb  D'J^ABaisras. 

1  Mortgages  who  proye  their  debt  in  the  bankruptcy  proceedings  against  the 
mortgagor  become  creditors  of  his  general  estate  onlj  for  the  balance  of  the 
debt  after  deducting  the  ralue  of  the  mortgaged  property,  to  be  asoertained 
by  agreamoDt,  sate,  or  in  such  other  manner  as  the  bankrupt  court  m«y 
direct 

2.  Mortgagees  may,  pursuant  to  leave  of  that  court,  institute  a  suit  against  the 
bankrupt  in  another  court  for  the  foreclosure  of  his  equity  of  redemption 
and  the  sale  of  the  mortgaged  premises. 

9.  An  assignee  in  bankruptcy  is  not  required  to  take  measures  for  the  sale  of 
the  mortgaged  property  of  the  bankrupt,  unless  its  value  exceeds  the 
incumbrance. 

Ebrob  to  the  Supreme  Couii;  of  the  State  of  California. 

On  the  18th  of  June,  1870,  John  McHenry,  being  indebted  to 
a  society  known  as  La  Soci^t^  Fran9aise  D'Epargnes  in  the 
sum  of  $14,000,  made  his  promissory  note  for  that  amount,  pay- 
able twelve  months  after  date,  and  secured  its  payment  by  a 
mortgage  on  certain  property  in  the  city  of  San  Francisco,  in 
the  execution  of  which  his  wife  did  not  join.  McHenry  was, 
March  20, 1872,  duly  adjudicated  a  bankrupt  in  the  District 
Court  of  the  United  States  for  the  District  of  California,  and  on 
the  14th  of  June  following  the  society  proved  its  debt  before 
the  register.  Aug.  15,  1872,  proceedings  in  foreclosure  were 
oommenced  by  the  society  in  the  District  Court  of  the  nine- 
teenth judicial  district  of  the  State  of  California  i^inst  the 
assignee  in  bankruptcy,  McHenry,  his  ¥dfe  and  other  parties 
claiming  interests  in  the  property.  The  assignee  made  no  de- 
fence. McHenry  and  wife  demurred,  and,  among  other  grounds, 
set  up  the  bankruptcy  proceedings  and  the  absence  of  leave 
of  the  bankrupt  court  to  commence  the  suit.  Oct.  4, 1872, 
application  was  ntade  to  the  latter  court  for  such  leave ;  aud, 
tiia  ass^ee  having  so  oonsented  in  open  coort,  the  order 
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granted,  provided  that  in  said  action  no  jndgment  for  any 
deficiency  be  taken  against  the  bankrupt  or  his  assignee. 
The  cause  was  then,  notwithstanding  certain  special  defences 
of  the  wife,  prosecuted  to  a  decree,  which  made  no  provision 
for  enforcing  the  payment  of  any  sum  that  might  remain 
due  after  the  sale  of  the  mortgaged  premises.  McHenry 
and  wife  appealed  to  the  Supreme  Court  of  the  State,  whBTfn 
the  decree  below  was  afiSrmed.  The  case  was  then  brooghl 
here. 

Mr.  Thomas  J.  Durant  for  the  plaintiffs  in  error. 
Mr.  Edmand  X.  Gooldy  contra. 

Mb.  Chief  Justice  Waitk  delivered  the  opinion  of  the 
court. 

In  Claflin  v.  Houseman^  98  U.  S.  180,  we  decided  that,  under 
the  law  as  it  stood  previous  to  the  adoption  of  the  Revised  Stat- 
utes, the  courts  of  the  United  States  did  not  have  exclusive  juris- 
diction of  suits  for  the  settlement  of  conflicting  claims  to  prop- 
erty belonging  to  the  estate  of  a  bankrupt,  and  that  an  assignee 
in  bankruptcy  might  sue  in  a  State  court  to  collect  the  assets. 
In  Mays  v.  Fritton^  20  Wall.  414,  we  also  held,  that  if  an  as- 
signee in  bankruptcy  submitted  himself  to  the  jurisdiction  of  a 
State  court  in  a  suit  affecting  the  estate  which  was  pending 
when  the  proceedings  in  bankruptcy  were  commenced,  he  was 
bound  by  any  judgment  that  might  be  rendered.  And  in 
Eyster  v.  Graffs  91  U.  S.  625,  Mr.  Justice  Miller,  speaking  for 
the  court,  said :  — 

**'  The  debtor  of  a  bankrupt,  or  the  man  who  contests  the  right 
to  real  or  personal  property  with  him,  loses  none  of  his  rights  by 
the  bankruptcy  of  his  adversary.  The  same  courts  remain  open  to 
him  in  such  contests,  and  the  statute  has  not  divested  those  couits 
of  jurisdiction  in  such  actions.  If  it  has  for  certain  classes  of  ac- 
tions conferred  juiisdiction  for  the  benefit  of  the  assignee  in  the 
Circuit  and  District  Courts  of  the  United  States,  it  is  concun*ent, 
and  does  not  divest  that  of  the  State  courts.'' 

The  principles  upon  which  those  cases  rest  are  decisive  of 
this.  The  complainant,  having  a  debt  against  the  bankrupt 
secured  by  mortgage,  proved  the  claim  against  the  estate. 
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This,  ander  sect.  20  of  the  bankrupt  law,  14  Stat.  526,  Rev. 
Stat.,  sect.  5075,  admitted  the  complainant  as  a  creditor  of  the 
general  estate  only  for  the  balance  of  the  debt  after  deducting 
the  value  of  the  mortgaged  property,  to  be  ascertained  by  agree- 
ment, sale,  or  in  such  other  manner  as  the  bankrupt  court  might 
direct.  The  assignee  is  not  required  to  take  measures  for  the 
sale  of  mortgaged  property,  unless  its  value  is  greater  than  the 
incumbrance.  His  duties  relate  chiefly  to  unsecured  creditors, 
and  he  need  not  trouble  himself  about  incumbered  property, 
unless  something  may  be  realized  out  of  it  on  their  account,  or 
unless  it  becomes  necessary  to  do  so  in  order  to  ascertain  the 
rights  of  the  secured  creditor  in  the  general  estate.  If  he  does, 
and  it  becomes  necessary  to  adjust  the  liens'  before  his  sale, 
he  may,  under  the  ruling  in  Claflin  v.  n(m9eman^  institute 
the  necessary  proceedings  for  that  purpose  in  the  courts  of 
the  United  States,  or  of  the  State,  as  he  chooses.  If  he  does 
not,  the  secured  creditor  who  wishes  to  make  his  security  avail- 
able must  act ;  and,  having  obtained  leave  of  the  bankrupt 
court  to  bring  his  action  for  that  purpose,  he  may  proceed 
in  the  State  court,  if  the  assignee  does  not  object,  or  in  the 
courts  of  the  United  States,  at  his  election.  Here  the  neces- 
sary leave  to  sue  was  obtained  before  the  decree  was  rendered, 
and  the  assignee,  instead  of  objecting  to  the  jurisdiction  of  the 
State  court,  consented  to  that  mode  of  proceeding.  The  bank- 
rupt and  his  wife  alone  objected ;  but  as  to  them,  as  we  held 
in  JSj/ster  v.  Q-aff^  the  jurisdiction  of  the  State  court  was  not 
divested  by  the  proceedings  in  bankruptcy. 

Judgment  affirmed. 
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Chouteau  v.  United  States. 

A.,  haying  a  claim  against  the  government  under  his  contract  with  the  Nayy 
Department  for  building  the  iron-clad  steam-battery  "  Etlah/'  executed  to  B. 
a  power  of  attorney  authorizing  him  to  sue  for,  recoyer,  and  receive  all  such 
sum  or  sums  of  money,  debts,  goods,  wares,  and  other  demands  whatsoever,  and 
especially  payments  that  were  or  would  be  due  on  his  contract  for  building 
the  "  Etlali,"  with  full  power  in  and  about  the  premises ;  to  have,  use,  and  take 
all  lawt^l  means  and  ways  in  his  name  for  the  purposes  aforesaid ;  and  to  make 
acquittances  or  other  sufficient  discharges  for  him  and  in  his  name,  and  goo* 
erally  to  do  all  other  acts  necessary  and  lawful  to  be  done  in  and  about  the 
premises.  The  contract  fixed  the  amount  to  be  paid  for  the  battery,  and  pro- 
yided  for  its  completion  and  delivery  within  eight  months  from  June  24, 1868. 
For  every  month  that  the  delivery  might  be  made  earlier  than  the  time  fixed, 
the  contractor  should  receive  $4,500,  and  for  every  month  later  he  should  pay 
a  like  sum.  It  also  provided  that  the  department  might,  at  any  time  during 
the  progress  of  the  work,  make  such  alterations  and  additions  to  the  plans  and 
specifications  as  it  might  deem  necessary  and  proper,  the  extra  expense  caused 
thereby  to  be  paid  at  fair  and  reasonable  rates,  to  be  determined  when  the 
changes  were  directed  to  be  made.  The  battery  was  finished  for  delivery  in 
November,  1865,  and  the  proper  authorities  of  the  department  certified  that 
the  extra  work  and  materials,  rendered  necessary  in  making  the  alterations  and 
additions  that  were  ordered,  amounted  to  $116,111.  A  portion  of  that  sum 
having  previously  been  paid,  a  voucher,  in  favor  of  A.,  for  $26,658.17,  **  being 
the  full  and  final  payment  on  all  extras,  and  in  full  for  all  claims  and  de- 
mands for  that  work,"  was  approved  by  the  department  April  24,  1866,  and 
paid  May  11  following  to  B.,  who,  under  his  power  of  attorney,  receipted  it 
in  full.  A.'s  assignee,  asserting  that  the  extra  work  amounted  to  $172,278.55, 
brought  suit  in  the  Court  of  Claims  to  recover  the  excess  over  the  amount 
paid,  and  $118,288.80  alleged  to  be  due,  irrespective  of  extras,  on  account  of 
an  increase  in  the  price  of  labor  and  materials  during  the  time  that  the  com- 
pletion of  the  vessel  was  delayed  by  reason  of  such  alterations  and  additions. 
Held,  1.  Tliat  the  power  of  attorney  authorized  B.  to  accept  payment  of  the 
voucher,  which  upon  its  face  declared  it  was  the  last  and  full  payment  for  the 
extra  work,  and  that  his  acceptance  bound  A.,  and  barred  a  recovery  for  such 
work.  2.  That  the  United  States  is  not  liable  to  A.  for  the  increased  cost  of 
the  labor  and  materials. 

Appeal  from  the  Court  of  Claims. 

On  the  ninth  day  of  July,  1863,  Charles  W.  McCord  entered 
into  a  written  contract  for  building  at  St.  Louis  an  iron-clad 
steam-battery,  which  was  built  and  delivered,  and  was  called 
the  ^^  Etlah."  Complete  specifications  for  its  construction  were 
part  of  the  contract ;  and  the  United  States  agreed  to  pay  for 
the  battery  the  sum  of  $886,000.  The  contract  also  provided 
that  the  Navy  Department  might  make  alterations  and  addi- 
tions to  the  plans  and  specifications  at  any  time  during  the 
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prepress  of  the  work,  as  it  might  deem  necessary  and  proper, 
and  should  pay  any  extra  expense  caused  by  such  changes,  at 
fair  and  reasonable  rates,  to  be  deteimined  when  the  changes 
were  directed  to  be  made.  It  was  also  agreed  that  the  bat- 
tery should  be  completed  and  delivered  within  eight  months 
from  the  24th  of  June,  1868,  and  that  for  every  month  that  the 
delivery  might  be  made  earlier  than  that  time  McCord  should 
receive  $4,600,  and  for  every  month  later  he  should  pay  a  like 
sum. 

The  vessel  was  not  finished  ready  for  delivery  until  Novem- 
ber, 1865,  more  than  twenty  months  after  the  date  fixed  by 
the  contract ;  but  the  Court  of  Claims  found  that  her  comple- 
tion within  the  stipulated  time  was  prevented  by  the  United 
States,  and  that  the  cost  of  the  work  required  by  the  con- 
tract was,  owing  to  the  increased  price  of  materials  and  skilled 
labor,  enhanced  $118,283.20  above  the  sum  originally  speci- 
fied. Many  and  important  changes  were  made  in  the  plan  and 
specifications  for  the  battery  by  the  bureau  of  construction  and 
repair  of  the  Navy  Department ;  but  no  agreement  as  to  the 
additional  cost  of  the  work  was  made,  as  the  contract  provided 
for,  except  in  some  matters  not  now  in  controversy. 

This  extra  work  the  petition  alleges  was  of  the  value  of 
$172,278.55  ;  and  the  Court  of  Claims  so  found.  $116,111  was 
paid  for  it ;  and  in  this  action  the  recovery  of  the  difiference 
of  $56,162.55  is  sought.  Under  the  finding,  the  only  defence 
to  this  branch  of  the  case  is  that  the  sum  paid  was  received 
and  accepted  as  payment  in  full,  as  appears  by  the  following 
voucher,  certified  by  the  auditor  of  the  treasury  for  the  Navy 
Department :  — 

"Etlah Paticbnt  on  Account  of  Extsab. 

«Nbw  York,  April  24,  1866. 

"K  S.  Navy  Department  to  Charles  W.  McCord^  Dr. 

**  (Appropriation :  *  Constraction  and  Repair.') 
For  work  done  to  the  light-drafl  monitor  <  Etlah,* 
which  is  extra  to  the  contract  dated  June  24, 
1863,  being  the  full  and  final  payment  on  all 
extras,  and  in  full  for  all  claims  and  demands 
^r  that  work    ...  fSl.Xli.OO 
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I  amoant  paid  E.  W.  Bantow  A  Son,  as  per 

order %60bM 

Oatfits  and  equipments  called  for  bj  the  eon- 

tract,  bat  not  faroiahed 8,85)118 

»4,457.8« 

•26,658.17 

^  I  certify  that  the  materials  and  labor  which  are  extra  to  the 
contract  dated  Jane  24, 1863,  put  upon  the  vessel '  Etlah,'  built  by 
Charles  W.  McCord,  amoant  in  value  to  $116,111  (certificates  hav* 
ing  been  previously  ^ven  for  $85,000),  and  they  are  according  to 
directions  which  have  been  given  from  time  to  time. 

^^RoBSBT  Dakbt, 

"  Gemml  JnapeeUn-  Steam-MadUmry  Jhr  ike  iVtfty." 

*  Approved: 

**  P.  H.  Gbegoby, 

*' Boor-Admiral  Superintendimi " 

**Navt  Dbpabtmbnt, 
"BuEBAU  *  Construction,'  &c^ 
"  $26,658.17.]  "  April  26,  1866. 

"*  Approved  in  triplicate  for  twenty-six  thousand  six  handred  and 
fifty-three  dollars  and  seventeen  cents,  payable  by  the  paymaster 

at  New  York. 

"  John  Lbnthall,  Ch^f  of  Bureau.'^ 

**  Patmastbb's  Office,  U.  8.  Navy, 
"29  Bboadwat,  New  York,  May  11,  1866. 
"Received  of  J.  C.  Eldredge,  paymaster,  twenty-six  thousand 
six  hundred  and  fifty-three  ^f^  dollars,  in  full  of  the  within  bill, 
and  have  signed  duplicate  receipts. 
"$26,658.17.]  Chablbb  W.  McCo&u, 

"Per  aiLMAN,  Son  A  Co.,  Au'ps. 
"1,887.    21,619  B^** 

"  I  certify  that  the  above  is  a  true  copy  of  the  voucher  on  file  in 

this  office. 

"  S.  J.  W.  Tabob,  Auditoi-r 

The  powers  of  attorney  under  which  the  voucher  was  signed 
by  Gilman,  Son  &  Co.  are  as  follows :  — 

"  Enow  aU  men  by  these  presents,  that  I,  Charles  W.  McConl, 
of  8t.  Louis,  in  the  State  of  Missouri,  have  made,  constituted,  antl 
appointed,  wd  by  these  presents  do  make,  constitnto,  and  apjxibt, 
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Oilman,  Son  Sb  Co.,  or  either  member  of  said  firm,  in  the  city  of 
New  York,  my  true  and  lawful  attorney,  for  me  and  in  my  name, 
place,  and  stead,  to  collect  from  the  navy  agent  or  authorized  officer 
of  the  United  States  government  all  payments  due  or  to  become 
due  to  me  for  building  an  iron-clad  vessel  at  St.  Louis,  Missouri, 
named  the  '  Etlah,'  as  per  contract  dated  24th  June,  1863,  giving 
and  granting  unto  my  said  attorney  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  whatsoever  requisite  and 
necessary  to  be  done  in  and  about  the  premises,  as  fully,  to  all  in- 
tents and  purposes,  as  I  might  or  could  do  if  personally  present, 
with  full  power  of  substitution  and  revocation,  hereby  ratifying 
and  confirming  all  that  my  said  attorney  or  his  substitute  shall  law- 
fully do  or  cause  to  be  done  by  virtue  hereof. 

'*  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the 
twenty-fourth  day  of  November,  in  the  year  1863. 

'*  Charles  W.  McCobd.    [sbal.] 

^  Sealed  and  delivered  in  the  presence  of 

"  Thomas  L.  Thornell." 

**  Statr  of  New  Tobk,  » 
County  of  New  York,\^^' 

"  Be  it  known,  that,  on  the  twenty-fourth  day  of  November,  1863, 
before  me,  a  notary  public  in  and  for  the  State  of  New  York,  duly 
commissioned  and  sworn,  dwelling  in  the  city  of  New  York,  per-  < 
sonally  came  Charles  W.  McCord,  and  acknowledged  the  above 
letter  of  attorney  to  be  his  act  and  deed. 

^*  In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  seal  of  office  the  day  and  year  last  above  written. 

**  Thomas  L.  Thornell,  Notary  Public.^^ 

[Intemal-reyenne  stamp,  one  dollar.] 

"  Enow  all  men  by  these  presents,  that  Charles  W.  McCord,  of 
the  city  of  St.  Louis  and  State  of  Missouri,  have  made,  constituted, 
and  appointed,  and  by  these  presents  do  make,  constitute,  and  ap- 
point, Messrs.  Oilman,  Son  &  Co.,  of  the  city  of  New  York,  my  true 
and  lawful  attorney,  for  me  and  in  my  name,  and  for  my  use,  to 
ask,  demand,  sue  for,  recover,  and  receive  all  such  sum  or  sums  of 
money,  debts,  goods,  wares,  and  other  demands  whatsoever  which 
are  or  shall  be  due,  owing,  payable,  and  belonging  to  me,  by  any 
manner  or  means  whatsoever ;  especially  to  receive  any  .payments 
that  are  and  will  be  due  me  by  virtue  of  a  contract  entered  into 
With  the  Navy  Department  to  build  a  light-draft  monitor  named 
Stlah,'  said  contract  bearing  date  June  24, 1863,  for  which  T  8m 
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to  reoeiye,  upon  the  f nil  compliance  of  said  contract,  the  sum  of 
#886,000,  in  eight  equal  payments,  the  Navy  Department  reserving 
twenty-five  per  cent  on  such  payments  until  completion  and  re- 
ception of  said  vessel :  giving  and  granting  uuto  my  said  attorneys 
by  these  presents  full  power  and  authority  in  and  about  the  premises 
to  have,  use,  and  take  all  lawful  ways  and  means,  in  my  name,  for 
the  purposes  aforesaid ;  and  upon  the  receipt  of  any  such  debts, 
dues,  01  sums  if  money  (as  the  case  may  be),  acquittances,  or  other 
sufficient  dbcharges,  for  me  and  in  my  name  to  make  and  give,  and 
generally  to  do  all  other  acts  and  things  in  the  law  whatsoever 
needful  and  necessary  to  be  done  in  and  about  the  premises ;  for 
me  and  in  my  name  to  do,  execute,  and  perform,  as  fully  and  to  all 
intents  and  purposes  as  I  might  or  could  do  if  ])er8onally  present; 
attorneys  one  or  more  under  him,  for  the  purposes  aforesaid,  to 
make,  constitute,  and  again  at  pleasure  to  revoke.  Hereby  ratify- 
ing and  confirming  all  and  whatsoever  my  said  attorneys  shall 
lawfully  do  in  and  about  the  premises  by  virtue  hereof. 

^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
second  day  of  January,  in  the  year  of  our  Lord  1864. 

"  Chaslbs  W.  McCobd."    [seal.] 

**  State  of  Hissoubi,'! 
County  of  S^  ZouU,  >  ®®* 

'*Be  it  remembered,  that  on  the  second  day  of  January,  1864, 
before  me,  the  undersigned,  John  Jecko,  a  notary  public  duly  com- 
missioned and  qualified,  within  and  for  the  county  aforesaid,  came 
Charles  W.  McCord,  who  is  personally  known  to  me  to  be  the  same 
person  whose  name  is  subscribed  to  the  foregoing  instrument  of 
writing  as  party  thereto,  and  acknowledged  the  same  to  be  his  act 
and  deed  for  the  purposes  therein  mentioned. 

*^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  the  day  and  year  last  above  written. 

"  John  Jbcko,  Notary  Public.^ 

The  court  decided  that  the  claim  for  extras  was  barred  by 
McCord's  receipt,  and  that  the  United  States  was  not  liable  to 
the  contractor  for  the  enhanced  cost  of  labor  and  materials. 
Chouteau,  assignee  of  McCord,  brought  the  case  here. 

Mr.  Edward  Lander  and  Mr.  A,  L,  Merriman  for  the  ap 
pellant. 

The  receipt  by  Gilman,  Son  &  Co.  of  a  less  amount  than 
was  actually  due  on  McCord's  claim,  and  which  was  outside 
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the  contract,  cannot  bind  him  and  dischiu'ge  the  debt^  Whe^ 
certain  special  objects  aie  enumerated  in  a  power  of  attoraey, 
the  general  words  and  power  will  be  restrained  by  the  objects 
specified.  Byles  on  Bills,  S2 ;  Ro9%eter  v.  Basseter^  8  Wend. 
(N.  Y.)  494;  Wallace  v.  Branch  Bank  at  MbbUe,  1  A\a.  666; 
Kingsley  v.  Bank  of  State^  8  Yei^.  (Tenn.)  107;  Story  on 
Agency,  98,  99. 

The  extension  of  time  required  by  the  contractor  for  com- 
pleting the  work  was  caused  solely  by  the  changes  and  altera- 
tions in  the  original  plan  and  specifications  that  were  ordered 
by  the  bureau  of  construction  and  repair.  The  United  States 
is  therefore  liable  to  him  for  such  an  amount  as  will  cover  his 
increased  outlay,  occasioned  by  the  rise  in  the  price  of  work 
and  materials  that  took  place  during  that  time.  Dermott  v. 
J<me%^  2  Wall.  1 ;  Dvlm9  v.  Ddaware  ^  Eud$<m  Cami  Ck.^ 
4  Wend.  (N,  Y.)  291;  Boh%on  v.  Godfreff,  1  HaU  (N.  Y.), 
286 ;  Lee  et  al.  v.  PaHridge,  2  Duer  (N.  Y.),  468;  MerrUl  v. 
Ithaca  ^  Owego  Railroad  Co.,  16  Wend.  (N.  Y.)  666. 

Mr,  Assistant  Attorney-General  Smith,  contra. 

Mb.  Justice  MilIaEB,  after  stating  the  case,  deliveied  the 
opinion  of  the  court. 

It  appears  from  the  findixigs  of  the  Court  of  Claims  that  the 
[MToper  officer  of  the  Navy  Department  estimated  the  same 
extra  work  and  material  at  #116,111,  which  tha^  oourt  now 
estimates  at  $172,273.66 ;  and  that  McCord  accepted  this  sum, 
if  the  Youcher  is  binding  on  him,  as  the  full  value  of  his  labor 
and  materials,  and  acknowledged  it  to  be  payment  in  full. 

His  name  is  signed  to  this  receipt  by  Oilman,  Son  &  Co., 
his  attorneys ;  and  it  is  insisted  by  counsel  that  they  could  only 
bind  him  for  the  sum  received,  and  not  for  its  acceptance  as  full 
compensation.  It  is  said  in  argument  that  they  were  bankers 
in  New  York,  and  had  no  other  power  than  to  receipt  for  such 
sums  as  might  be  paid  them. 

Two  powers  of  attorney  are  produced  from  McCord  to  Gil- 
man,  Son  &  Co., — one  of  the  date  of  Nov«  24, 1863,  and  the  other 
Jan.  2,  1864.  These  are  very  full,  and  especially  the  latter. 
It  makes  them  his  true  and  lawful  attorneys,  '^  to  sue  for,  re- 
ocyver*  and  receive  all  sums  of  money,  debts,  goods,  wares,  and 
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other  demands  whatsoever/*  and  especially  payments  tiiat  are  or 
will  be  due  on  his  contract  for  building  the  "  Etlah ; "  gives  "them 
fuD  power  in  and  about  the  premises  to  have,  use,  and  take  all 
lawful  ways  and  means  in  his  name  for  the  purposes  aforesaid, 
and  to  make  such  acquittances,  or  other  sufficient  discharges,  for 
me  and  in  my  name,  and  generally  to  do  all  other  acts  neces- 
sary and  lawful  to  be  done  in  and  about  the  premises/' 

We  are  of  opinion  that  this  authorized  Oilman,  Son  &  Co.  to 
accept  payment  of  a  voucher  which  declared  on  its  face  that  it 
was  the  last,  the  full  payment  for  the  extra  work  done  on  the 
vessel,  and  thereby  bind  their  principal  to  such  acceptance. 

But  if  we  could  be  mistaken  in  this,  the  reasonable  presump- 
tion is  that  Gilman,  Son  &  Co.  had  nothing  to  do  with  obtain- 
ing this  voucher  from  the  Navy  Department,  but  that  it  was  so 
obtained  by  McCord  himself,  and  forwarded  by  him  to  Gilman, 
Son  &  Co.  for  collection  of  the  paymaster  at  New  York.  This 
is  quite  consistent  with  the  fact  that  they  were  mere  bankers. 
It  is  certainly  fair  to  suppose  that  McCord  presented  his  own 
statement  of  the  account  to  the  navy  officers,  and  the  final  ap- 
proval of  the  chief  of  the  bureau  of  construction  at  Washington 
is  dated  April  26,  1866.  The  payment  as  indorsed  on  that 
same  voucher  by  the  paymaster  at  New  York  to  Gilman,  Son 
&  Co.  is  dated  May  11,  1866,  which  is  just  about  a  reasonable 
time  for  the  voucher  to  have  been  received  from  Washington 
by  McCord  at  St.  Louis,  and  by  him  forwarded  to  Gilman,  Son 
&  Co.  at  New  York  for  collection.  If  this  be  the  true  history 
of  the  voucher,  McCord  is  bound  by  his  own  actions ,  for  the 
voucher,  while  in  his  hands,  had  on  its  face  the  clearest  state- 
ment that  the  sum  therein  allowed  was  "the  full  and  final 
payment  on  all  extras,  and  in  full  for  all  claims  and  demands 
for  that  work,"  and  if  he  forwarded  it  in  this  shape  to  his 
bankers  to  get  the  money  on  it,  without  protest,  he  must  be 
bound  by  that  statement  in  the  voucher. 

The  Court  of  Claims  finds  that  the  delay  in  completing  the 
vessel  was  caused  by  the  changes  ordered  by  the  United  States, 
and  that,  owing  to  the  rise  in  the  prices  of  the  labor  and  mate- 
rials on  the  work  done  under  the  original  contract,  and  without 
reference  to  the  changes,  the  cost  of  that  work  was  increased 
to  the  builler  $118,283.20. 


68  Ex  PARTE  Easton.  [Sup.  Gt. 

The  appellants  asserted  a  claim  for  this  amount  also,  which 
the  court  refused. 

It  is  veiy  clear  that  both  parties  contemplated  the  proba 
bility  that  the  work  would  not  be  completed  at  the  precise 
period  of  eight  months  from  the  date  of  the  contract.  They 
also  contemplated  that  changes  would  be  made  in  the  construc- 
tion of  the  battery.  They  made  such  provision  for  these  matr 
ters  as  they  deemed  necessary  for  the  protection  of  each  party. 
For  the  reasonable  cost  and  expenses  of  the  changes  made  in 
the  construction,  payment  was  to  be  made ;  but  for  any  increase 
in  the  cost  of  the  work  not  changed,  no  provision  was  made. 
There  was  a  provision  for  delay,  by  which  the  contractor  was 
to  submit  to  pay  $4,500  for  every  month  of  that  delay.  This 
provision,  the  only  one  on  that  subject,  if  strictly  enforced, 
might  have  made  him  a  still  greater  loser;  but  it  seems  to 
have  been  waived.  But  we  are  very  clear  that  without  any 
such  provision  he  must  be  held  to  have  taken  the  risk  of  the 
prices  of  the  labor  and  materials  which  he  was  bound  to  furnish, 
as  every  other  contractor  does  who  agrees  to  do  a  specified  job 
at  a  fixed  price.  It  is  one  of  the  elements  which  he  takes  into 
account  when  he  makes  his  bargain,  and  he  cannot  expect  the 
other  party  to  guarantee  him  against  unfavorable  changes  in 
those  prices.  Judgment  affirmed 
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1.  Claims  for  wharfage,  arising  out  of  either  an  express  or  an  implied  contract, 
are  cognizable  in  admiralty. 

8.  Where  the  wharfage  has  not  been  agreed  npon  bj  the  parties,  the  wharfinger 
is  entitled,  as  upon  an  implied  contract,  to  a  just  and  reasonable  compensa- 
tion for  the  use  of  his  wharf. 

8.  If  the  yessel  or  water-craft  is  a  foreign  one,  or  belongs  to  a  port  of  a  State 
other  than  that  where  the  wharf  is  used,  the  claim  of  the  wharfinger  for 
such  use  is  a  maritime  lien  against  the  yessel,  which  he  maj  enforce  bj  a 
proceeding  in  rsm,  or  he  may  resort  to  a  libel  in  penonam  against  the  owner 
of  such  vessel  or  water-craft. 

i.  Whether  a  writ  of  prohibition  should  be  issued  to  the  District  Court,  when 
proceeding  as  a  court  of  admiralty  and  maritime  jurisdiction,  depends  upon 
the  facts  stated  in  the  record  upon  which  that  court  is  called  to  act.  Mat- 
ters dehors  that  record,  which  are  set  forth  in  the  petition  for  the  writ,  cannot 
be  considered  here. 
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Pbtition  for  a  writ  of  prohibition  to  restrain  the  District 
Court  of  the  United  States  for  the  Eastern  District  of  New 
York  from  exercising  jurisdiction  in  a  proceeding  in  rem  to 
enforce  an  alleged  lien  for  wharfage  against  the  canal-boat  or 
barge  "  John  M.  Welch." 

As  the  facts  in  the  case  are  fully  stated  in  the  opinion  of  the 
court,  they  are  omitted  here. 

Mr.  Edward  2>.  McCarthy  and  Mr.  J.  E.  0-owen  for  the 
petitioners. 

The  District  Court  has  no  jurisdiction  over  the  barge  "  John 
M.  Welch,"  because,  1,  a  contract  of  wharfage  is  not  a  maritime 
contract.  2%«  Genesee  Chief,  12  How.  443 ;  The  Lottawanna^ 
21  Wall.  668;  The  Belfast,  7  id.  624;  Insurance  Company  v. 
Dunham^  11  id.  1 ;  Rex  v.  Humphrey,  1  McCle.  &  Yo.  194; 
Platb  V.  Hibhard,  7  Cow.  (N.  Y.)  497 ;  Barry  v.  Langmore,  12 
Ad.  &  E.  640 ;  Speares  v.  Hartley,  8  Esp.  81 ;  Richardson  v. 
Qoss,  8  Bos.  &  Pul.  119. 

2.  The  maritime  law  gives  no  lien  for  wharfage.  The  Coal 
Barges,  8  Wall.  Jr.  68 ;  The  General  Smith,  4  Wheat.  438  ; 
The  Lottawanna,  21  Wall.  668 ;  Cunningham  v.  Hall,  1  Cliff. 
61 ;  The  Thomas,  7  Am.  Law  Rev.  381 ;  The  0-em,  Browne, 
Adm.  87 ;  The  Asa  R.  Swift,  I  Newb.  Adm.  643 ;  The  Alex- 
ander McNeil,  20  Int.  Rev.  Rec.  176. 

8.  If  the  statutes  of  New  York  gave  a  lien  against  the  vessel, 
which  they  do  not,  it  could  not  be  enforced  in  a  court  of  ad- 
miralty by  a  proceeding  in  rem.  Wick  v.  The  Samuel  Strong, 
6  McLean,  687  ,  The  Laurel,  1  Newb.  Adm.  269 ;  Maguire  v. 
Card,  21  How.  248 ;  The  Lottawanna,  21  Wall.  568 ;  Delovio  v. 
Boit,  2  Gall.  398 ;  People's  Ferry  Company  v.  Beers,  20  How. 
893;  The  Circassian,  1  Ben.  209;  Graham  v.  Haskins,  01c. 
Adm.  227 ;  The  Ship  Harriet,  id.  229 ;  The  Ottawa,  5  Am.  Law 
T.  147 ;  New  Jersey  Steam  Navigation  Co.  v.  Merchant's  Bank, 
6  How.  844 ;  Allen  v.  Newberry,  21  id.  246 ;  Ransom  v.  Mayo^ 
8  Blatchf.  71 ;  Cunningham  v.  Hall,  1  ClifE.61 ;  The  Two  Friends, 
Bee,  Adm.  440  ;  Brig  Hannah,  id.  421 ;  The  Lady  Horatio,  id. 
169 ;  Cox  v.  Murray,  Abb.  Adm.  843 ;  Oarvey  v.  Crocket,  id. 
490;  The  Amstel,  1  Blatchf.  &  H.  Adm.  216;  McDermott  v. 
The  S.  3.  Owens,  1  Wall.  Jr.  870 ;  The  Grand  Turk,  2  Pittsb. 
(Pa.)  826;  Philips  v.  Scattergood,  Gilp.  8;   Nicoll  v.  Gard- 
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wr,  18  Wend.  (N.  Y.)  290 ;  Sacramento  t.  Ntw  World,  4  Cal. 
44;  Story,  Bailm.,  sects.  451,  458;  2  Keat,  Com.  635,  642; 
Q-aUede  v.  Trent  ^  Meney  Naviffolion  Co.,  4  T.  R.  681 ;  Stein^ 
man  v.  WUkin9,  7  Serg.  &  R.  466. 

Mr.  F.  A.  Wilcox,  contra, 

Mr.  Justice  Clippord  delivered  the  opinion  of  the  court. 

Judicial  power  under  the  Federal  Constitution  extends  to 
all  cases  of  admiralty  and  maritime  jurisdiction,  and  it  was 
doubtless  the  intention  of  Congress,  by  the  ninth  section  of  the 
Judiciary  Act,  to  confer  upon  the  District  Court  the  exclusive 
original  cognizance  of  all  admiralty  and  maritime  causes,  the 
words  of  the  act  being  in  terms  exactly  coextensive  with  the 
power  conferred  by  the  Constitution.  In  order,  therefore,  to 
determine  the  limits  of  the  admiralty  jurisdiction,  it  becomes 
necessary  to  ascertain  the  true  interpretation  of  the  constitu- 
tional grant.  On  that  subject  three  propositions  may  be  as- 
sumed as  settled  by  authority,  and  to  those  it  will  be  sufficient 
to  refer  on  the  present  occasion,  without  much  discussion  of  the 
principles  on  which  the  adjudications  rest :  1.  That  the  juris- 
diction of  the  district  courts  is  not  limited  to  the  particular 
subjects  over  which  the  admiralty  courts  of  the  parent  coun- 
try exercised  jurisdiction  when  our  Constitution  was  adopted. 
2.  That  the  jurisdiction  of  those  courts  does  not  extend  to 
all  cases  which  would  fall  within  such  jurisdiction,  according 
to  the  civil  law  and  the  practice  and  usages  of  continental 
Europe.  8.  That  the  nature  and  extent  of  the  admiralty 
jurisdiction  conferred  by  the  Constitution  must  be  determined 
by  the  laws  of  Congress  and  the  decisions  of  this  court,  and 
by  the  usages  prevailing  in  the  courts  of  the  States  at  the 
time  the  Federal  Constitution  was  adopted.  No  other  rules 
are  known  which  it  is  reasonable  to  suppose  could  have  been 
in  tlie  minds  of  the  framers  of  the  Constitution  than  those 
which  were  then  in  force  in  the  respective  States,  and  which 
they  were  accustomed  to  see  in  daily  and  familiar  practice  in 
the  State  courts. 

Authority  is  conferred  upon  the  libellants,  as  the  proprietors 
of  the  wharf  and  slip  in  question,  by  the  law  of  the  State, 
to  diatge  and  collect  wharfage  and  dockage  of  vess^  Ijring 
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at  said  wharf,  and  within  the  slip  adjoining  the  wharf  of  the 
libellants. 

Sufficient  appears  to  show  that  the  respondents  are  the  owners 
of  the  barge  named  in  the  libel ;  that  on  the  10th  of  October, 
1876,  she  completed  a  trip  from  the  port  of  Baltimore  for  the 
port  of  New  York,  and  that  she  took  wharfage  at  the  wharf  or 
pier  of  the  libellants,  where  she  remained  for  eleven  days.  For 
the  use  of  the  berth  occupied  by  the  barge  the  libellants  charged 
(84.20,  as  wharfage  and  dockage.  Due  demand  was  made ;  and, 
payment  being  refused,  the  libellants  instituted  the  present  suit, 
which  is  a  libel  in  rem  against  the  barge  to  reeorer  the  amount 
of  that  charge.  Process  was  served ;  and  the  respondents  ap> 
peared  and  excepted  to  the  libel,  and  set  up  that  process  of 
condemnation  should  not  issue  against  the  barge,  for  the  follow- 
ing reasons:  1.  Because  no  maritime  lien  arises  in  the  ease  for 
the  matters  set  forth  in  the  libel.  2.  Because  no  lien  in  such 
a  case  is  given  for  wharfage  against  boats  or  vessels  by  the  laws 
of  the  State.  8.  Because  the  law  of  the  State  referred  to  in 
the  libel  as  giving  a  lien  for  wharfs^e  is  unconstitutional  and 
void,  for  the  following  reasons:  (1.)  Because  it  imposes  a  re- 
striction on  commerce.  (2.)  Because  it  imposes  a  duty  of  tonnage 
on  all  vessels  of  the  character  and  description  of  that  of  the 
respondents.  (8.)  Because  it  discriminates  against  ihe  boats 
or  barges  of  persons  who  are  not  citizens  of  the  State  where 
the  proprietors  of  the  wharf  reside. 

Pending  the  proceedings  in  the  District  Court,  the  respondents 
presented  a  petition  here,  asking  leave  to  move  this  court  for  a 
prohibition  to  the  court  below  forbidding  the  District  Court  to 
proceed  further  in  the  case. 

Pursuant  to  said  petition,  this  court  entered  an  order  permit^ 
ting  ailment  upon  the  merits  of  the  petition,  and  directing 
that  due  notice  be  given  to  the  libellants  and  the  clerk  of  the 
District  Court.  Hearing  was  had  in  conformity  to  that  order, 
and  the  case  was  held  under  advisement. 

Power  is  certainly  vested  in  the  Supreme  Court  to  issue  the 
writ  of  prohibition  to  the  District  Court,  when  that  court  is 
proceeding  in  a  case  of  admiralty  and  maritime  cognizance  of 
which  the  District  Court  has  no  jurisdiction.  1  Stat.  81; 
Umked  Stmtm  ¥.  Petert,  8  Dall.  12. 


72  Ex    PARTE   BASTtiN.  [Sup.  Ot 

Where  the  District  Court  is  proceeding  in  a  cause  not  of 
admiralty  and  maritime  jurisdiction,  the  Supreme  Court  cannot 
issue  the  writ,  nor  can  the  writ  be  used  except  to  prevent  the 
doing  of  something  about  to  be  done,  nor  will  it  ever  be  issued 
for  acts  already  completed.  Ex  parte  Christy^  8  How.  292; 
United  States  v.  Hoffman,  4  Wall.  158. 

Admiralty  and  maritime  jurisdiction  is  conferred  by  the 
Constitution,  and  Judge  Story  says  it  embraces  two  great  classes 
of  cases,  —  one  dependent  upon  locality,  and  the  other  upon  the 
nature  of  the  contract. 

Damage  claims  arising  from  acts  and  injuries  done  within 
the  ebb  and  flow  of  the  tide  have  always  been  considered  as 
cognizable  in  the  admiralty ;  and,  since  the  decision  in  the  case 
of  The  Genesee  Chiefs  12  How.  443,  it  is  considered  to  be 
equally  well  settled  that  remedies  for  acts  and  injuries  done  on 
public  navigable  waters,  not  within  the  ebb  and  flow  of  the  tide, 
may  be  enforced  in  the  admiralty,  as  well  as  for  those  upon  the 
high  seas  and  upon  the  coast  of  the  sea. 

Speaking  of  the  second  great  class  of  cases  cognizable  in  the 
admiralty.  Judge  Story  says,  in  effect,  that  it  embraces  all  con- 
tracts, claims,  and  services  which  are  purely  maritime  and 
which  respect  rights  and  duties  appertaining  to  commerce  and 
navigation.     2  Story,  Const.,  sect.  1666. 

Public  navigable  waters,  where  inter-state  or  foreign  com- 
merce may  be  carried  on,  of  course  include  the  high  seas,  which 
comprehend,  in  the  commercial  sense,  all  tide-waters  to  high- 
water  mark. 

Maritime  jurisdiction  of  the  admiralty  courts  in  cases  of 
contracts  depends  chiefly  upon  the  nature  of  the  service  or  en- 
gagement, and  is  limited  to  such  subjects  as  are  purely  maritime, 
and  have  respect  to  commerce  and  navigation  within  the  mean- 
ing of  the  Constitution. 

Wide  differences  of  opinion  have  existed  as  to  the  extent  of 
the  admirality  jurisdiction  ;  but  it  may  now  be  said,  without  fear 
of  contradiction,  that  it  extends  to  all  contracts,  claims,  and 
services  essentially  maritime,  among  which  are  bottomry  bonds, 
contracts  of  affreightment  and  contracts  for  the  conveyance  of 
passengers,  pilots^e  on  the  high  seas,  wharfage,  agreements  of 
oonsortship,  surveys  of  vessels  damaged  by  the  perils  of  the  seas, 
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t^e  claims  of  material-men  and  others  for  the  repair  and  outfit 
of  ships  belonging  to  foreign  nations  or  to  other  States,  and  the 
wages  of  mariners ;  and  also  to  civil  marine  torts  and  injuries, 
among  which  are  assaults  or  other  personal  injuries,  collision, 
spoliation,  and  damage,  illegal  seizures  or  other  depredations 
on  property,  illegal  dispossession  or  withholding  of  possession 
from  the  owners  of  ships,  controversies  between  the  part  owners 
as  to  the  employment  of  ships,  municipal  seizures  of  ships,  and 
cases  of  salvage  and  marine  insurance.  Conkl.  Treatise  (5th 
ed.),  254. 

Wharf  accommodation  is  a  necessity  of  navigation,  and  such 
accommodations  are  indispensable  for  ships  and  vessels  and 
water-craft  of  every  name  and  description,  whether  employed 
in  carrying  freight  or  passengers,  or  engaged  in  the  fisheries. 
Erections  of  the  kind  are  constructed  to  enable  ships,  vessels, 
and  all  sorts  of  water-craft  to  lie  in  port  in  safety,  and  to  facili- 
tate their  operation  in  loading  and  unloading  cargo  and  in  re- 
ceiving and  landing  passengers. 

Piers  or  wharves  are  a  necessary  incident  to  every  well-regu- 
lated port,  without  which  commerce  and  navigation  would  be 
subjected  to  great  inconvenience,  and  be  exposed  to  vexatious 
delay  and  constant  peril. 

Conveniences  of  the  kind  are  wanted  both  at  the  port  of  de- 
parture and  at  the  place  of  destination,  and  the  expenses  paid 
at  both  are  everywhere  regarded  as  properly  chargeable  as 
expenses  of  the  voyage.  Commercial  privileges  of  the  kind 
cannot  be  enjoyed  where  neither  wharves  nor  piers  exist ;  and 
it  is  not  reasonable  to  suppose  that  such  erections  will  be  con- 
structed for  general  convenience,  unless  the  proprietors  are 
allowed  to  nlake  reasonable  charges  for  their  use. 

Compensation  for  wharfage  may  be  claimed  upon  an  express 
or  an  implied  contract,  according  to  the  circumstances.  Where 
a  price  is  agreed  upon  for  the  use  of  the  wharf,  the  contract 
furnishes  the  measure  of  compensation ;  and  when  the  wharf  is 
used  without  any  such  agreement,  the  contract  is  implied,  and 
the  proprietor  is  entitled  to  recover  what  is  just  and  reasonable 
for  the  use  of  his  property  and  the  benefit  conferred. 

Sach  erections  are  indispensably  necessary  for  the  safety  and 
oimvenience  of  commerce  and  navigation,  and  those  who  take 
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hBt&k  ahn^side  them  to  seeaife  those  objects  derive  gnat  h%n^, 
fit  from  their  usa.  All  experience  supports  that  propeailiony 
and  shows  to^  a  demonstration  that  the  contract  of  the  wharfinger 
appertains  to  the  putBuit  of  commerce  and  navigation. 

Instances  may,  doubtless,  be  referred  to  where  wharres  are 
eractad  as  sites  for  stores  and  storehouses ;  but  the  great  and 
umal  object  of  such  erections  is  to  advance  commerce  and  nari 
gation,  by  furnishing  resting-places  for  ships,  vessels,  and  all 
kiiidiB  of  water-craft,  and  to  facilitate  their  operation  in  loading 
and  unloading  cargo  and  in  receiying  and  landing  passengers. 

IXor  IB  the  nature  of  the  service  or  the  character  of  the  con- 
tataot  changed  by  the  circumstance  that  the  water-craft  which 
derived  the  benefit  in  the  case  before  the  court  was  without 
masts  or  sails  or  other  motive  power  of  her  own.  Sail-ships, 
and  even  steamships  and  vessels,  ai*e  frequently  propelled  by 
togs ;  and  yet,  if  they  secure  a  berth  at  a  wharf,  or  in  a  slip  at 
the  place  of  landing  or  at  the  port  of  destination,  and  actually 
occupy  the  berth  as  a  resting-place  or  for  the  purpose  of  load- 
ii^  or  unloading,  no  one,  it  is  supposed,  will  deny  that  the 
ship  or  vessel  is  just  as  much  liable  to  the  wharfinger  as  if  she 
had  been  propelM  by  her  own  motive  power. 

Neither  canal-boats  nor  barges  ordinarily  have  sails  or  steam- 
power,  but  they  usually  have  tow-lines ;  and  it  clearly  cannot 
make  any  difference,  as  to  their  liability  for  wharfage,  whether 
they  are  propelled  by  steam  or  sails  ot  their  own,  or  by  tugs,  or 
h<»ne  or  mule  power,  if  it  appears  that  the  boat  or  barge  aetu 
aKy  occupied  a  berth  at  the  wharf  or  slip  at  the  commencement 
or  close  of  the  trip  as  a  resting-place,  or  for  the  purpose  of 
loadingor  unloading  cargo,  or  receiving  or  for  landing  passengers. 

Goods  to  a  vast  amount  are  transported  by  such  means  of 
conveyance,  and  all  experience  shows  that  boats  of  the  kind 
require  wharf  privileges  as  well  as  ships  and  vessels,  or  any 
other  water-craft  engaged  in  navigation.  The  Northern  BMe^ 
9  Wall.  526. 

Access  to  the  ship  or  vessel  rightfully  oocupying  a  berth  at  a 
wharf,  for  the  purpose  of  lading  and  unlading,  is  the  andonbted 
right  of  the  owner  or  charterer  of  such  ship  or  vessel  for  which 
saek  right  has  been  secured.  Wendett  v.  B4ucien^  12  Qraj 
(Mass.),  4M. 
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Privil^es  of  the  kind  are  essential  to  the  carrier  by ' 
whether  he  is  engaged  in  carrying  goods  or  passengers. 

Repairs  to  a  limited  extent  are  sometimes  made  at  the  wharf ; 
but  contracts  of  the  kind  usually  have  respect  to  the  voyage, 
and  are  made  to  secure  a  resting-place  for  the  yessel  during  the 
time  she  is  being  loaded  or  unloaded.  Such  contracts,  beyond 
all  doubt,  are  maritime,  as  they  have  respect  to  commerce  and 
navigation,  and  are  for  the  benefit  of  the  ship  or  vessel  when 
afloat. 

Carrying-vessels  would  be  of  little  or  no  value  unless  they 
could  be  loaded ;  and  they  are  usually  loaded  from  the  wharf, 
except  in  a  limited  class  of  cases,  where  lighters  are  employed, 
the  vessel  being  unable  to  come  up  to  the  wharf  in  oonsequenee 
of  shallow  water. 

Accommodations  at  the  port  of  destination  are  equally  india^ 
^lensable  for  the  voyage  as  those  at  the  port  of  departure. 
Consignments  of  goods  and  passengers  must  be  landed,  else  the 
carrier  is  not  entitled  to  freight  or  fare.  Where  the  contract 
is  to  carry  from  port  to  port,  an  actual  delivery  of  the  goods 
into  the  possession  of  the  owner  or  consignee,  or  at  his  warehouse, 
is  not  required  in  order  to  discharge  the  carrier  from  his  lia- 
bility. He  may  deliver  them  on  the  wharf ;  but,  to  constitute  a 
valid  delivery  there,  the  master  should  give  due  and  reasonable 
notice  to  the  consignee,  so  as  to  afford  him  a  fair  opportunity  to 
remove  the  goods,  or  to  put  them  under  proper  care  and  custody. 
Delivery  on  the  wharf,  under  such  circumstances,  is  valid,  if  the 
different  consignments  be  properly  separated,  so  as  to  be  open  to 
inspection,  and  conveniently  accessible  to  their  respective  owners. 
TkeEddy.b  Wall.  481. 

These  remarks  are  sufficient  to  show  that  wharves,  piers,  or 
landing-places  are  wellnigh  as  essential  to  commerce  as  8hip» 
and  vessels,  and  are  abundantly  sufficient  to  demonstrate  thai 
the  contract  for  wharfage  is  a  maritime  contract,  for  which,  if 
the  vessel  or  water-craft  is  a  foreign  one,  or  belongs  to  a  port  of 
a  State  other  than  that  where  the  wharf  is  situated,  a  maritime 
lien  arises  against  the  ship  or  vessel  in  favor  of  the  proprietor 
of  the  wharf. 

Standard  authorities,  as  well  as  reason,  princij^,  and  Hie 
ueoeHnties  of  commerce,  support  the  theory  thttt  tiie  eentraet 
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for  wharfage  is  a  maritime  contract,  which,  in  the  case  supposed, 
gives  to  the  proprietor  of  the  wharf  a  maritime  lien  on  the  ship 
or  vessel  for  his  security. 

From  an  early  period,  wharf-owners  have  been  allowed  to 
exact  from  ships  and  vessels  using  a  berth  at  their  wharves  a 
reasonable  compensation  for  the  use  of  the  same ;  and  the  ship 
or  vessel  enjoying  such  a  privilege  has  always  been  accus- 
tomed to  pay  to  the  proprietor  of  the  wharf  a  reasonable  com- 
pensation for  the  use  of  the  berth.  The  Kate  Tremaine^ 
6  Ben.  60. 

Ancient  codes  and  treatises,  such  as  are  frequently  recognized 
as  the  source  from  which  the  rules  of  the  maiitime  law  are 
drawn,  usually  treat  such  contracts  as  maritime  contracts,  for 
which  the  ship  or  vessel  is  liable.  The  Moffffie  Hammond^ 
9  Wall.  486 ;   Delovio  v.  Bait,  2  Gall.  898. 

Charges  for  wharfage  were  adjudged  to  be  lien  claims  in  the 
District  Court  of  the  third  circuit  more  than  seventy  years 
ago;  and,  in  speaking  of  that  case.  Judge  Story  says,  that 
it  seems  to  him  that  the  decision  was  fully  supported  in  princi- 
ple by  the  doctrines  as  well  of  the  common  law  as  of  the  civil 
law,  and  by  the  analogous  cases  of  materials  furnished  and 
repairs  made   upon  the  ship.     Gardner  v.  Ship  New  Jersey^ 

1  Pet.  Adm.  223 ;  Ex  parte  Lewis,  2  Gall.  488,  where  it  was 
expressly  adjudged  that  the  contract  was  necessarily  maiitime, 
giving  as  the  reason  for  the  conclusion  that  the  use  of  the  wharf 
is  indispensable  for  the  preservation  of  the  vessel.  Johnson  v. 
McDonough,  Gilpin,  101. 

Other  eminent  admiralty  judges  have  decided  in  the  same 
way,  and  among  the  number  the  late  Judge  Ware,  whose  opin- 
ion in  cases  involving  the  question  of  admiralty  jurisdiction 
is  entitled  to  the  highest  respect.      The  Phoebe,  Ware,  265; 

2  Conkl.  Adm.  (2d  ed.)  615 ;  Bark  Alaska,  8  Ben.  891 ;  Ho- 
bart  V.  Drogan,  10  Pet.  108 ;  The  Mercer,  1  Sprague,  284 ; 
The  Ann  Ryan,  7  Ben.  20  ;  Dunlap,  Adm.  75  ;  Abbott,  Ship. 
(5th  ed.)  428. 

Water-craft  of  all  kinds  necessarily  lie  at  a  wharf  when  load- 
ing and  unloading;  and  Mr.  Benedict  says,  that  the  pecuniary 
charge  for  the  use  of  the  dock  or  wharf  is  called  wharfage  or 
dockage,  and  that  it  is  the  subject  of  admiralty  jurisdiction  $ 
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that  the  master  and  OT^ner  of  the  ship  and  the  ship  herself  may 
be  proceeded  against  in  admiralty  to  enforce  the  payment  of 
wharfage,  when  the  vessel  lies  alongside  the  wharf,  or  at  a  dis- 
tance, and  only  uses  the  wharf  temporarily  for  boat^  or  cargo. 
Benedict,  Adm.  (2d  ed.)  sect.  288. 

Application  for  the  writ  of  prohibition  is  properly  made  in 
such  a  case,  upon  the  ground  that  the  District  Court  has  tran- 
scended its  jurisdiction  in  entertaining  the  described  proceed- 
ing ;  and  whether  it  has  or  not  must  depend  not  upon  facts 
stated  dehors  the  record,  but  upon  those  stated  in  the  record 
upon  which  the  District  Court  is  called  to  act,  and  by  which 
alone  it  can  regulate  its  judgment.  Mere  matters  of  defence, 
whether  going  to  oust  the  jurisdiction  of  the  court  or  to  estab- 
lish the  want  of  merits  in  the  libellants'  case,  cannot  be  ad- 
mitted under  such  a  petition  here  to  displace  the  right  of  the 
District  Court  to  entertain  suits,  the  rule  being  that  eveiy  such 
matter  should  be  propounded  by  suitable  pleadings  as  a  defence 
for  the  consideration  of  the  court,  and  to  be  supported  by  com- 
petent proofs,  provided  the  case  is  one  within  the  jurisdiction 
of  the  District  Court.     Ex  parte  Christy^  3  How.  292. 

Congress  has  empowered  the  Supreme  Court  to  issue  writs  of 
prohibition  to  the  district  courts  "when  proceeding  as  courts  of 
admiralty  and  maritime  jurisdiction,"  by  which  it  is  understood 
that  the  power  is  limited  to  a  proceeding  in  admiralty.  Conkl. 
Treatise  (6th  ed.),  66.  Such  a  writ  is  issued  to  forbid  a  sub- 
ordinate court  to  proceed  in  a  cause  there  depending,  on  sugges- 
tion that  the  cognizance  thereof  belongeth  not  to  the  court. 
P.  N.  B.  89;  8  Bl.  Com.  112;  2  Pars.  Ship.  193;  8  Bac. 
Abr.  206. 

Viewed  in  the  light  of  these  considerations,  it  is  clear  that  a 
contract  for  the  use  of  a  wharf  by  the  master  or  owner  of  a  ship 
or  vessel  is  a  maritime  contract,  and,  as  such,  that  it  is  cogniz- 
able in  the  admiralty ;  that  such  a  contract,  being  one  made 
exclusively  for  the  benefit  of  the  ship  or  vessel,  a  maritime  lien 
?n  the  case  supposed  arises  in  favor  of  the  proprietor  of  the 
wharf  against  the  vessel  for  payment  of  reasonable  and  cus- 
tomary charges  in  that  behalf  for  the  use  of  the  wharf,  and 
that  the  same  may  be  enforced  by  a  proceeding  in  rem  against 
the  vessel,  or  by  a  suit  in  perBonam  against  the  owner. 
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Many  oth^  questions  were  discussed  at  the  bar  which  will 
opt  be  decided  at  the  present  time,  as  they  are  not  properly 
iiTFc^Ted  in  the  application  before  the  court. 

Petition  denied. 


Railboad  CoHPA^rr  v.  Rosb. 

A  rmflroad  company  paid  to  the  holders  of  its  bonds  the  entire  amount  of  semi- 
a«ui«al  interest  accruing  thereon  from  Jan.  1  to  Jaiy  1, 1870.  HeU,  that  the 
proper  internal  revenue  officer  of  the  United  States  rightflUlj  assessed  against 
the  company  a  tax  of  five  per  cent  upon  the  amount  so  paid. 

Ebrob  to  the  Gircuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  Mason^  Mr.  Samuel  Shellaharger^  and  Mr.  Jere- 
tmak  M.  Wilson  for  the  plaintiff  in  error. 

The  Solieitar-O-eneral^  contra. 

Mr.  Justicb  Swaynb  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  Lake  Shore  and  Michigan 
Southern  Railroad  Company.  A  demurrer  to  its  petition  was 
sustained  by  the  court  below,  and  judgment  was  given  for  the 
defendant.  We  must,  therefore,  look  to  the  petition  for  the 
point  to  be  decided.  The  facts  well  pleaded  are  to  be  taken  as 
true.     The  case  made  by  the  petition  is  as  follows :  — 

The  plaintiff  was  bound  to  pay  the  interest  upon  certain 
bonds.  The  interest  accruing  from  the  1st  of  January  to  the 
1st  of  July,  1870,  amounting  to  $185,500,  matured  upon  the  lat- 
ter day,  and  within  ten  days  from  that  time  were  paid  to  the 
bondholders  respectively.  Neither  five  per  cent  nor  any  other 
sum  was  withheld  on  account  of  taxes.  On  the  14th  of  July, 
1870,  Rose,  the  proper  internal  revenue  officer  of  the  United 
States,  assessed  against  the  plaintiff  the  sum  of  $9,279.50  as  a 
tax  of  five  per  cent  upon  the  amount  so  paid  over  to  the  bond- 
holders. Payment  was  compelled  by  the  seizure  of  property. 
The  amount  of  the  tax  paid  to  the  collector  is  alleged  to  have 
been  exacted  witJiout  warrant  of  law,  and  this  suit  was  in- 
stituted to  recover  it  back. 
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The  question  presented  for  oar  detetminntioii  t«  wheldbor  tht 
imposition  of  this  tax  was  warranted  by  law.  We  tlmk  ii 
was. 

The  tax  was  levied  under  sect.  122  of  the  act  of  June  dO« 
1864, 18  Stat.  284,  as  amended  by  the  act  of  July  18, 1866, 14 
Stat.  188,  and  amended  finally  by  the  act  of  July  14, 187^ 
sect.  17,  16  Stat.  261.  The  purport  of  the  ammdment  luft 
vientioned  was  to  give  continuity  to  sect.  122,  and  other  see- 
tions  named,  of  the  act  of  1864,  as  amended,  until  the  1st  of 
August,  1870,  the  taxes  imposed  by  all  those  sections  then  to 
cease.  The  tax  specified  in  sect.  122  was  levied  uposk  railroad, 
canal,  turnpike,  canal  navigation,  and  slack-water  oompaoies. 
The  section  did  not  include  the  tax  upon  the  income  of  indi- 
viduals. That  was  provided  for  sdways  in  other  separate  and 
distinct  sections.  Sect.  122,  as  amended,  was  in  force  when 
the  act  of  1870  was  passed,  and,  without  further  legislation, 
would  have  continued  in  force  indefinitely,  unless  there  was  a 
previous  limit  to  its  duration  imposed  by  the  act  of  March  2, 
1867,  14  Stat.  480.  After  a  careful  examination  of  the  subject, 
we  are  of  the  opinion  that  this  limitation  in  the  act  of  1867  had 
not,  and  was  not  intended  to  have,  any  eflEect  upon  sect.  122,  as 
amended ;  and  that  it  applies  exclusively  to  the  tax  upon  the 
income  of  individuals.  Nothing  else  was  within  its  scope.  It 
was  confined  to  that  subject.  This  limitation  was  not  in  tht 
original  internal  revenue  act  of  Aug.  5,  1861,  12  Stat.  292, 
although  that  act  imposed  the  income  tax. 

The  limitation  appeared  first  in  the  act  of  July  1,  1862,  12 
Stat.  474,  sect.  92.  It  appeared  again  successively  in  the  act 
of  June  80,  1864,  18  Stat.  288,  sect.  119;  in  the  act  of  June 
18,  1866,  14  Stat.  188 ;  and  in  the  act  of  March  2, 1867, 14  Stat. 
480.  In  all  these  instances,  the  collocation  of  the  provision 
and  the  context  which  precedes  it,  and  that  which  follows  as 
well,  show,  with  a  clearness  approaching  to  a  demonstration, 
that  the  construction  we  have  given  to  it  is  the  proper  one. 
The  subject  was  exhaustively  examined  in  the  concurring  opin- 
ion in  Stoekdale  v.  Jhsuranoe  Companies^  20  Wall.  883,  aed,  as 
a  oonsequence,  the  conclusion  was  reached  to  which  we  h^ve 
come.  It  would  be  a  waste  of  time  to  reproduce  any  thii^  said 
ID  that  opinioD.    It  is  cwfiicient  for  our  purpose  to  ^rehr  to  the 
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argument  there  to  be  found.     If  this  view  be  correct,  it  is  con- 
clufiive  of  the  case. 

But  conceding,  for  the  purposes  of  this  opinion,  that  we  are  in 
error  upon  the  point  we  have  considered,  and  that  the  limitation 
did  terminate  the  tax  prescribed  in  sect.  122,  and  in  the  other 
sections  specified  in  the  seventeenth  section  of  the  act  of  1870, 
then  it  is  clear  that  the  section  last  named  revived  the  sections 
therein  named,  including  sect.  122,  and  gave  them  the  same 
effect  down  to  the  1st  of  August,  1870,  in  all  respects  as  if  those 
sections  had  not  been  intermediately  suspended  or  abrogated. 

This  proposition  is  maintained,  and  every  objection  taken  to 
it  elaborately  considered*  and  answered,  by  the  opinion  of  this 
court  in  Stockdale  v.  Insurance  Companies^  20  Wall.  828, 
before  referred  to.  We  are  entirely  satisfied  with  respect  to 
the  soundness  of  that  judgment,  and  feel  no  disposition  to  re- 
examine the  grounds  upon  which  it  was  placed. 

This,  also,  is  conclusive  of  the  present  controversy. 

Judgment  cffirmed. 


Packet  Company  v.  Kboktte. 

1.  A  mnnicipal  corporation  having,  bj  its  charter,  an  exclosiye  right  to  make 

wlianres  on  the  banks  of  a  naTigable  river  upon  which  it  is  situated,  collect 
wharfage,  and  regulate  wharfage  rates,  can,  consistently  with  the  Consti- 
tution of  the  United  Slates,  charge  and  collect  from  the  owner  of  enrolled 
and  licensed  steamboats,  which  moor  and  land  at  a  wharf  constructed  bj  it, 
wharfage  proportioned  to  their  tonnage. 

2.  Statutes  which  are  constitutional  in  part  only  will  be  upheld  and  enforced  so 

far  as  thej  are  not  in  conflict  with  the  Constitution,  provided  the  allowed 
and  the  prohibited  parts  are  severable. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Iowa. 

The  act  of  the  legislature  of  Iowa  creating  the  city  of 
Keokuk  a  municipal  corporation  gave  to  the  city  council  power 
to  establish  and  regulate  wharves,  and  to  fix  the  rates  of  landing 
and  wharfage  of  all  boats,  rafts,  and  water-craft  moored  at  or 
landing  at  the  wharves.  By  virtue  of  this  power,  the  city  coun- 
cil, on  the  26th  of  February,  1872,  passed  an  ordinance,  the 
first  section  of  which  ordained  that  all  the  ground  then  lying. 
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c^  which  might  thereafter  be  made,  between  Water  Street,  in 
the  said  city,  and  the  middle  channel  of  the  Mississippi  River, 
shoald  be  declared  a  wharf,  and  should  be  subject  to  be  used 
for  such  purposes,  under  such  conditions  as  might  be  prescribed 
by  ordinance.  The  second  section  declared  that  the  whole  of 
Water  Street,  as  well  as  the  land  described  in  the  foregoing 
■faction,  should  be  open  for  the  uses  and  purposes  of  a  wharf, 
mbject  to  the  rules  and  regulations  prescribed  by  ordinance  for 
its  goyemment,  and  that  all  boats,  rafts,  and  water-craft  that 
aje  moored  to  or  landed  at  any  part  of  Water  Street,  and  the 
persons  owning,  claiming,  and  haying  charge  of  the  same,  should 
be  subject  to  the  same  rules,  regulations,  wharfage,  and  penal* 
ti^fi  as  were  provided  by  the  ordinance  in  relation  to  boats,  rafts, 
fVid  other  water-craft  landing  or  mooring  at  the  wharf,  as  de- 
fined by  the  third  section.  The  third  section  ordained  that 
any  steamboat  that  should  make  fast  to  any  part  of  said  wharf 
or  Water  Street,  or  to  any  vessel  or  other  thing  at  or  upon  said 
wharf  or  street,  or  should  receive  or  discharge  any  passengers 
QT  freight  thereon,  or  should  use  any  part  of  said  wharf  or  street 
for  the  purpose  of  discharging,  receiving,  or  landing  any  freight 
or  passenger,  should  be  liable  to  a  wharfage  fee.  This  fee,  the 
ordinance  declared,  should  be  one  dollar,  if  the  tonnage  of  the 
boat  was  less  than  fifty  tons;  one  dollar  and  fifty  cents,  if 
the  tonnage  of  the  boat  was  less  than  one  hundred  tons  and 
more  than  fifty ;  two  dollars,  if  the  tonnage  was  one  hundred 
tops  and  less  than  two  hundred ;  three  dollars  for  boats  of  two 
hundred  tons  and  less  than  three  hundred ;  four  dollars  for 
boats  of  three  hundred  tons  and  less  than  four  hundred ;  and 
five  dollars  for  all  boats  of  four  hundred  tons  and  upwaixls. 
The  section  also  ordained  that  each  boat  that  should  remain  at 
the  wharf  or  street  over  two  and  less  than  five  days  should  pay 
a  wharfage  fee  of  one  dollar  and  fifty  cents  for  each  day  after 
the  first  two  days,  and  one  dollar  per  day  for  every  day  over 
fiv^  days  it  might  remain  at  the  wharf  or  street.  The  fourth 
section  of  the  ordinance  applied  the  provision  of  the  third 
sectioa  to  barges,  canal-boats,  or  keel-boats  used  in  the  cany- 
ing^  trade,  landing  at  the  wharf,  whether  in  tow  or  otherwise. 
This  ordinance  the  plaintiffs  in  error  claim  to  be  in  conflict 
wiUi  tl^e  Constitution.     They  are  the  owners  of  sevei*al  steam* 

▼Oi   V.  6 
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boats  which  haye  landed  at  the  wharves  of  the  city  from  time 
to  time,  and  occupied  them  for  the  purpose  of  receiving  and  dis- 
charging freight  and  passengers.  Wharfage  dues  were  regularly 
demanded,  but  refused.  Their  boats  were  engaged  in  navi- 
gating the  Mississippi  River  between  St.  Louis,  Mo.,  and 
St.  Paul,  Minn.,  and  they  landed  at  Keokuk,  one  of  their 
regular  ports.  While  so  employed,  they  were  duly  licensed 
and  enrolled  for  the  coasting  trade,  under  the  acts  of  Congress 
for  the  regulation  of  commerce. 

These  are  all  the  material  facts  of  the  case,  except  that"  the 
landing  of  the  boats  was  at  an  improved  wharf  which  the  city 
had  built  within  its  limits,  extending  about  one  thousand  feet 
along  the  line  of  the;  river ;  a  wharf  which  the  city  had  paved, 
and  in  building,  extending,  and  repairing  of  which  it  had  ex- 
pended a  large  sum  of  money.  The  money  had  been  borrowed ; 
and,  to  pay  the  interest  of  the  debt,  it  became  necessary  to  charge 
and  collect  reasonable  wharfage.  That  the  rates  charged,  if 
any  charge  is  lawful,  were  reasonable,  is  not  denied.  They 
were  no  more  than'  sufficient  to  meet  the  interest  of  the  debt 
incurred  for  building  and  improving  the  wharf. 

Suit  having  been  brought  to  recover  the  wharfage  prescribed 
by  the  ordinance,  and  a  judgment  for  the  amount  having  been 
recovered  and  affirmed  by  the  Supreme  Court  of  the  State,  the 
plaintiffs  in  error  have  brought  the  case  here,  and  they  now 
contend  that  the  ordinance  is  invalid  for  several  reasons.  Of 
these,  the  principal  alleged  are,  that  it  imposes  a  duty  of  ton- 
nage, and  that  it  is  a  regulation  of  commerce  such  as  Congress 
only  is  authorized  to  make. 

Mr.  Robert  E.  CHlmore  and  Mr.  James  E.  Anderson  for  the 
plaintiff  in  error. 

1.  The  ordinance  of  the  city  of  Keokuk  imposes  a  wharfage 
tax  measured  by  the  carrying  capacity  of  the  vessel,  and  lays  a 
duty  of  tomiage. 

2.  A  tax  on  the  vehicle  of  commerce  is  as  much  a  duty  as  if 
it  were  levied  on  articles  exported  from  the  State. 

3.  The  ordinance  is  therefore  a  regulation  of  commerce. 

4.  So  far  as  it  seeks  to  levy  a  tax  upon  citizens  of  another 
State  who  are  engaged  in  the  navigation  of  the  Mississippi,  a 
free  public  highway,  it  is  contrary  to  the  ordinance  of  1787, 
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and  the  act  of  Congress  admitting  the  Stat<e  of  Iowa  into  the 
Union. 

6.  It  is  also  contrary  to  the  act  of  Congress  whereby  vessels 
enrolled  and  licensed  for  the  coasting  trade  are  exempted  from 
any  toll  or  tax  for  the  privilege  of  entering  or  stopping  in  a 
port  of  the  United  States. 

These  propositions  are  sustained  by  the  following  anthorities  : 
Constitution  of  the  United  States,  art.  1,  sects.  8-10;  Ordi- 
nance of  1787,  art.  4,  last  clause;  5  Stat.  10;  id.  742;  Rev. 
Stat.,  sects.  4311,  4820  ;  Story  on  the  Constitution,  sects.  1016, 
1018 ;  GHbbans  v.  Ogden,  9  Wheat.  1 ;  Brown  v.  Maryland^  12 
id.  419;  Smith  v.  Turner^  7  How.  288 ;  Sinnot  et  al.  v.  Daven- 
port et  a/.,  22  id.  227 ;  Almi/  v.  State  of  California,  24  id.  169 ; 
Steamship  Company  v.  Port  Wardens,  6  Wall.  81 ;  State  Tonnage 
Tax  Cases,  12  id.  204 ;  Peete  v.  Morgan,  19  id.  681 ;  Cannon 
V.  New  Orleans,  20  id.  577 ;  EacUey  v.  Q^eragUy,  34  N.  J.  L. 
882;  People  v.  Raymond,  84  Cal.  492;  People  v.  Moring,  47 
Barb.  (N.  Y.)  642 ;  Alexander  v.  Railroad  Company,  8  Strobh. 
(S.  C.)  594;  Sheffield  v.  Parsons,  8  Stew.  &  P.  (Ala.)  802; 
Lott  V.  Morgan,  41  Ala.  260 ;  Northrwestem  Union  Packet  Co, 
V.  St  Paul,  8  Dill.  464;  Inman  Steamship  Co.  v.  Tinker,  94 
U.  S.  238. 

Mr.  John  n.  Craig  for  the  defendant  in  error. 

The  ordinance  of  the  city  of  Keokuk  does  not  lay  a  duty  of 
tonnage,  or  an  impost  or  duty  on  imports  or  exports,  nor  does 
it  regulate  commerce  or  navigation.  This  is  merely  a  case  of 
wharfage.     Decided  cases  affiiTn  the  following  propositions  :  — 

1.  Wharves  erected  by  individual  enterprise  are  private 
property. 

2.  For  their  use  a  reasonable  compensation  can  be  exacted. 

3.  The  State  has  the  power  to  regulate  this  compensation, 
and  may  delegate  it  to  the  local  municipal  authorities;  and, 
when  the  power  has  been  delegated  to  a  city  owning  wharves 
to  assist  vessels  landing  within  its  limits,  it  can  rightfully  exact 
this  compensation.  Barney  v.  Keokuk,  94  U.  S.  824 ;  Button  v. 
Strong,  1  Black,  1 ;  Railroad  Company  v.  Schurmeir,  7  Wall. 
272;  Yates  v.  Milwaukee,  10  id.  497  ;  The  Wharf  Case,  3  Bland 
(Md.),  861;  Ward  v.  Thompson,  6  Gill  &  J.  (Md.)  849;  City 
of  Pittsburgh  v.   Orier,  22  Penn.  St.  64 ;  Bwilper  v.  Brown, 
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2tW««J.  (N;  T.)  710;  WiiwaU  vw  SaU,  8  Paige  (N,  Y.),  Ch. 
813 ;  Schwartz  v.  Flatboats^  14  La.  Ann.  248 ;  ffet^er  v.  F^lart 
8  Fla.  825 ;  Mwrfhy  ▼.  Mantg^mery^  11  Ala.  586 ;  Scusremiento 
▼i  (7(?nj£dejw«,  4  Cal.  45 ;  People  v.  Broadway  Wharf  Oo^y 
81  id.  84 ;  ifa^Ae  v.  City  of  Keokuk,  4  Iowa,  199 ;  Grant  v. 
(Xfy  of  Davenport,  18  id.  181 ;  County  of  St.  Clair  v.  Jjovinff- 
8t0ny  28  Wall.  46 ;  Inffraham,  Kennedy,  ^  Day  v.  Chicago,  D. 
#  M.  Railroad  Co.,  84  Iowa,  249 ;  AUee  v.  2%«  Packet  Conh 
pmy,  21  Wall.  290. 

Admitting  that  parts  of  the  ordinance  under  consideration 
may  be  in  conflict  with  the  Constitution  and  laws  of  the 
United  States,  it  does  not  follow  that  its  unobjectionable  pro> 
visions,  when  capable  of  being  separately  enforced,  will  be  set 
adde,  and  its  legitimate  purposes  defeated. 

Mb.  Justicb  Stbono  delivered  the  opinion  of  the  court. 

The  principal  question  presented  by  the  record  oi  this  case 
i&i  whether  a  municipal  corporation  of  a  State,  having  by  the 
law  of  its  organization  an  exclusive  right  to  make  wharves, 
collect  wharfage,  and  regulate  wharfage  rates,  can,  consistently 
with  the  Constitution  of  the  United  States,  charge  and  collect 
wharfage  proportioned  to  the  tonnage  of  the  vessels  from  the 
owners  of  enrolled  and  licensed  steamboats  mooring  and  land- 
ing at  the  wharves  constructed  on  tiie  banks  of  a  navigable 
river. 

The  city  of  Keokuk  is  such  a  corporation,  existing  by  virtue  of 
a  special  charter  granted  by  the  legislature  of  Iowa.  To  deter- 
mine whether  the  chai^  prescribed  by  the  ordinance  in  question 
is  a  duty  of  tonnage,  within  the  meaning  of  the  Constitution, 
it  is  necessary  to  observe  carefully  its  object  and  essence.  If 
the  chai^  is  clearly  a  duty,  a  tax,  or  burden,  which  in  its 
essence  is  a  contribution  claimed  for  the  privilege  of  entering 
the  port  of  Keokuk,  or  remaining  in  it,  or  depaiting  from  it, 
imposed,  as  it  is,  by  authority  of  the  State,  and  measured  by 
the  capacity  of  the  vessel,  it  is  doubtless  embraced  by  the 
constitutional  prohibition  of  such  a  duty.  But  a  charge  for 
services  rendered  or  for  conveniences  provided  is  in  no  sense 
a  tax  or  a  duty.  It  is  not  a  hindrance  or  impediment  to  free 
navigation.     The  prohibition  to  the  State  against  the  impost 
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tion  of  a  duty  of  tonnage  was  designed  to  gnard  against  4oeal 
hindrances  to  trade  and  carriage  by  vessels,  not  to  relieve  them 
from  liability  to  claims  for  assistance  rendered  and  facilities 
furnished  for  trade  and  commerce.  It  is  a  tax  or  a  duty  that 
is  prohibited :  something  imposed  by  virtue  of  sovereignty,  not 
claimed  in  right  of  proprietorship.  Wharfage  is  of  the  latter 
character.  Providing  a  wharf  to  which  vessels  may  make  fast, 
or  at  which  they  may  conveniently  load  or  unload,  is  rendering 
them  a  service.  The  character  of  the  service  is  the  «mie 
whether  the  wharf  is  built  and  offered  for  use  by  a  State,  a 
municipal  corporation,  or  a  private  individual ;  and,  when  com- 
pensation is  demanded  for  the  use  of  the  wharf,  the  demand  is 
an  assertion,  not  of  sovereignty,  but  of  a  right  of  property.  A 
passing  vessel  may  use  the  wharf  or  not,  at  its  election,  and 
thus  may  incur  liability  for  'wharfage  or  not,  at  the  choice  Of 
the  master  or  owner.  No  one  would  claim  that  a  demand  of 
compensation  for  the  use  of  a  dry^lock  for  repairing  a  vessel, 
or  a  demand  for  towage  in  a  harbor,  would  be  a  demand  of  a 
tonnage  tax,  no  matter  whether  the  dock  was  the  property  of 
a  private  Individual  or  of  a  State,  and  no  matter  whether  pro- 
portioned or  not  to  the' size  or  tonnage  of  the  vessel.  There  is 
no  essential  difference  between  such  a  demand  and  one  for  the 
use  of  a  wharf.  It  has  always  been  held  that  wharfage  dues 
may  be  exacted ;  and  it  is  believed  that  they  have  been  col- 
lected in  ports  where  the  wharves  have  belonged  to  the  State 
or  a  municipal  corporation  ever  since  the  adoption  of  the  Con- 
stitution. In  Cannon  v.  New  Orleans^  20  Wall.  677,  this  court, 
while  holding  an  ordinance  void  that  fixed  dues  upon  steam- 
boats which  should  moor  or  land  in  any  pai-t  of  the  port  of  Nibw 
Orleans,  measured  by  the  number  of  tons  of  the  boats,  because 
substantially  a  tax  for  the  privilege  of  stopping  in  the  port, 
and,  therefore,  a  duty  or  tonnage,  carefully  guarded  the  right 
to  exact  wharfage.  The  language  of  the  court  was:  **ln 
saying  this  (namely,  denying  the  validity  of  the  ordinance 
then  before  it),  we  do  not  understand  that  this  principle  intei^- 
poses  any  liindrance  to  the  recovery  from  any  vessel  landing"  at 
a  wharf  or  pier  owned  by  an  individual,  or  by  a  munioi^I 
or  other  ^corporation,  a  just  compensation  ior  the  ^ose^of  siuih 
{impeirty.    It  is  a  dootrine  too  'well  «ettled,vand  *  a  praottee4oo 
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oommou  and  too  essentia]  to  the  interests  of  commerce  and 
navigation,  to  admit  of  a  doubt,  that  for  the  use  of  such  struc- 
tures, erected  by  individual  enterprise  and  recognized  every- 
where as  private  property,  a  reasonable  compensation  can  be 
exacted.  And  it  may  be  safely  admitted,  also,  that  it  is  within 
the  power  of  the  State  to  regulate  this  compensation,  so  as  to 
prevent  extortion,  a  power  which  is  often  very  properly  dele- 
gated to  the  local  municipal  authority.  Nor  do  we  see  any 
reason  why,  when  a  city  or  other  municipality  is  the  owner  of 
such  structuries,  built  by  its  own  money,  to  assist  vessels  land- 
ing within  its  limits  in  the  pursuit  of  their  business,  the  city 
should  not  be  allowed  to  exact  and  receive  this  reasonable  com- 
pensation as  well  as  individuals." 

No  doubt,  neither  a  State  nor  a  municipal  corporation  can 
be  permitted  to  impose  a  tax  upon  tonnage  under  cover  of  laws 
or  ordinances  ostensibly  passed  to  collect  wharfage.  This  has 
sometimes  been  attempted,  but  the  ordinances  will  always  be 
carefully  scrutinized.  In  Cannon  v.  New  Orleans^  the  ordi- 
nance was  held  invalid,  not  because  the  charge  was  for  wharf- 
age, nor  even  because  it  was  proportioned  to  the  tonnage  of  the 
vessels,  but  because  the  charge  was  not  for  wharfage  or  any 
service  rendered.  It  was  for  stopping  in  the  harbor,  though 
no  wharf  was  used.  Such,  also,  was  Nbrth-^'estem  Packet  Co. 
V.  St.  Paul^  8  Dill.  454.  So,  in  Steamship  Company  v.  Port 
WardenSy  6  Wall.  81,  the  statute  held  void  imposed  a  tax  upon 
every  ship  entering  the  port.  This  was  held  to  be  alike  a 
regulation  of  commerce  and  a  duty  of  tonnage.  It  was  a  sover- 
eign exaction,  not  a  charge  for  compensation.  Of  the  same 
character  was  the  tax  held  prohibited  in  Peete  v.  Morgan^  19 
id.  581. 

It  is  insisted,  however,  on  behalf  of  the  plaintiffs  in  error, 
that  the  charge  prescribed  by  the  ordinance  must  be  considered 
as  an  imposition  of  a  duty  of  tonnage,  because  it  is  regulated 
by  and  proportioned  to  the  number  of  tons  of  the  vessels  using 
the  wharf;  and  the  argument  is  attempted  to  be  supported  by 
the  ruling  of  this  court  in  State  Tonnage  Tax  Cases^  12  Wall. 
204.  But  this  is  a  misconception  of  those  cases.  The  statute 
of  Alabama  declared  invalid  was  not  a  provision  to  secure  or 
regulate  compensation  for  wharfage,  or  for  any  services  rendered 
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to  the  yessels  taxed.  It  imposed  a  tax  ''  upon  all  steamboats, 
vessels,  and  other  water-crafts  plying  in  the  navigable  waters 
of  the  State,"  to  be  levied  "  at  the  rate  of  one  dollar  per  ton  of 
the  registered  tonnage  thereof."  It  did  not  tax  the  boats  as 
property  in  proportion  to  their  value,  but  according  to  their 
capacity,  or,  as  was  said,  ^^  solely  and  exclusively  on  the  basis 
of  their  cubical  contents,  as  ascertained  by  the  rules  of  admeas- 
urement and  computation  prescribed  by  Congress."  It  was 
the  nature  of  the  tax  or  duty,  coupled  with  the  mode  of  assess- 
ing it,  which  made  the  law  a  violation  of  the  Constitution.  As 
stated,  the  vessels  taxed  were  such  as  were  plying  in  the  navi- 
gable waters  of  the  State.  If  not  plying  in  those  waters,  they 
were  not  taxed.  The  tax  was,  therefore,  an  impediment  to 
navigation  in  those  waters,  which  led  the  court  to  say  that  it 
was  as  instruments  of  commerce  and  not  as  property  the  vessels 
were  required  to  contribute  to  the  revenues  of  the  State.  The 
fact  that  the  tax  was  proportioned  to  the  tonnage  of  the  vessels 
taxed  was  relied  upon  only  as  supporting  the  conclusion  that 
they  were  not  taxed  as  property,  but  as  instniments  of  commerce ; 
and  the  court,  in  view  of  all  these  considerations,  remarked, 
'*•  Beyond  all  question,  the  act  is  an  act  to  raise  revenue  without 
any  corresponding  or  equivalent  benefit  or  advantage  to  the 
vessels  taxed  or  to  the  ship-owners,  and  consequently  it  is  not 
to  be  upheld  by  virtue  of  the  rules  applied  in  the  construction 
of  laws  regulating  pilot  dues  and  port  charges."  Nothing  in 
these  cases  justifies  the  assertion  that  either  wharfage  or  port 
charges  are  duties  of  tonnage,  merely  because  they  are  pro- 
portioned to  the  actual  tonnage  or  cubical  capacity  of  vessels. 
It  would  be  a  strange  misconception  of  the  purpose  of  the 
framers  of  the  Constitution  were  its  provisions  thus  understood. 
What  was  intended  by  the  provisions  of  the  second  clause  of 
the  tenth  section  of  the  first  article  was  to  protect  the  freedom 
of  commerce,  and  nothing  more.  The  prohibition  of  a  duty 
of  tonnage  should,  therefore,  be  construed  so  as  to  carry  out 
that  intent.  A  mere  adherence  to  the  letter,  without  reference 
to  the  spirit  and  purpose,  may  in  this  case  mislead,  as  it  has 
misled  in  other  cases.  It  cannot  be  thought  the  framers  of  the 
Constitution,  when  they  drafted  the  prohibition,  had  in  mind 
chai'ges  for  services  rendered  or  for  conveniences  furnished  te 
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vessels  in  port,  which  are  facilities  to  commet'oe  f^tlier  than 
hindrances  to  its  freedom;  and,  if  such  charges  were  not  ih 
mind,  the  mode  of  ascertaining  their  reasonable  amount  could 
not  have  been.  In  Cooley  v.  The  Board  of  Port  Wardens^  12 
How.  299,  this  court  recognized  a  clear  distinction  betVefen 
wharfage  and  duties  on  imports  or  exports,  or  duties  on  ton 
nage.  Referring  to  the  second  paragraph  of  sect.  10,  art.  1, 
of  the  Constitution,  Curtis,  J.,  speaking  for  the  court,  said: 
"  This  provision  of  the  Constitution  was  intended  to  ofl^rafto 
upon  subjects  actually  existing  and  well  understood  When  ttfe 
Constitution  was  formed.  Imposts,  and  duties  on  impoHis, 
exports,  and  tonnage,  were  then  known  to  the  commerce  of 
the  civilized  world  to  be  as  distinct  from  fees  and  charges  f6r 
pilotage,  and  from  the  penalties  by  which  commercial  St&t^s 
enforced  their  laws,  as  they  were  from  charges  for  wharfage 
or  towage,  or  any  other  local  port  charges  for  services  rendered 
to  vessels  or  cargoes,  and  to  declare  that  such  pilot  fees  Or 
penalties  are  embraced  within  the  words  imposts,  or  duties  o'n 
imports,  exports,  or  tonnage,  would  be  to  confound  things  6&- 
sentially  different,  and  which  must  have  been  known  to  be 
actually  different  by  those  who  used  this  language.  ...  It  is 
the  thing  and  not  the  name  that  is  to  be  considered." 

For  these  reasons,  we  hold  that  the  ordinance  cannot  be  con- 
sidered as  imposing  a  duty  of  tonnage,  and  what  we  have  ^id 
is  sufficient  to  show  that  most  of  the  other  objections  of  the 
plaintiffs  in  error  to  its  validity  have  no  substantial  foundation. 
It  is  in  no  sense  a  regulation  of  commerce  between  the  "States, 
nor  does  it  impose  duties  upon  vessels  bound  to  or  from  6tie 
State  to  another,  nor  compel  entry  or  clearance  in  the  port  of 
Keokuk ;  nor  is  it  contrary  to  the  compact  contained  in  the 
ordinance  of  1787,  since  it  levies  no  tax  for  the  navigatidn  of 
the  river;  nor  is  it  in  conflict  with  the  act  of  Congress  respect- 
ing the  enrolment  and  license  of  vessels  for  the  coasting  tirtide. 
All  these  objections  rest  on  the  mistaken  assumption  that  {)ort 
charges,  and  especially  wharfage,  are  taxes,  duties,  and  resh^itits 
of  commerce. 

In  nothing  that  we  have  said  do  we  mean  to  be  und^'rstbbd 
'as  affirming  that  a  city  can,  by  ordinance  or  otherwise,  chA'ifge 
or  collect  wharftige  for  merely  entering  its  port,  or  stoppitig 
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therein,  or  for  the  use  of  that  which  is  not  a  ^  harf ,  but  merely 
the  natural  and  unimproved  shote  of  a  navigable  river.  Sucli 
a  question  does  not  arise  in  this  case.  The  record  shows 
that  the  wharfage  charged  to  these  plaintiffs  in  error  was  for 
the  use  of  a  wharf,  built,  paved,  and  improved  by  the  city  at 
large  expense.  So  far  as  the  ordinance  imposes  and  r^ulates 
such  a  charge,  it  is  not  obnoxious  to  the  accusation  that  it  is 
in  conflict  with  the  Constitution.  A  different  question  would 
be  presented  had  the  steamboats  landed  at  the  bank  of  the 
river  where  no  wharf  had  been  constructed  or  improvement 
made  to  afford  facilities  for  receiving  or  discharging  cargoes. 
We  adhere  to  all  that  was  decided  in  Cannon  v.  New  Orleans. 
In  that  case,  the  city  ordinance  imposed  what  were  called 
"  levee  dues "  on  all  steamboats  that  should  moor  or  land  in 
any  part  of  the  harbor  of  New  Orleans.  It  was  subsequently 
amended  by  the  substitution  of  the  words  ^*  levee  and  wharf- 
age dues"  for  "levee  dues;"  but,  even  as  amended,  it  did 
not  profess  to  demand  wharfage.  The  plaintiff  filed  a  peti- 
tion for  an  injunction  against  the  collection  of  the  dues  pre- 
scribed by  it,  and  for  the  recovery  of  those  he  had  been 
compelled  to  pay.  It  did  not  appear  that  he  had  ever  made 
use  of  any  wharf  or  improved  levee ;  and  what  we  decided  was, 
that  the  city  could  not  impose  a  charge  for  merely  stopping 
in  the  harbor.  The  case  in  hand  is  different.  The  ordinance 
of  Keokuk  has  imposed  no  charge  upon  these  plaintiffs  which 
it  was  beyond  the  power  of  the  city  to  impose.  To  the  extent 
to  Vhich  they  are  affected  by  it  there  is  no  valid  objection  to 
it.  Statutes  that  are  constitational  in  part  only,  will  be  upheld 
so  far  as  they  are  not  in  conflict  with  the  Constitution,  provided 
the  allowed  and  prohibited  parts  are  severable.  We  think 
a  severance  is  possible  in  this  case.  It  may  be  conceded  the 
ordinance  is  too  broad,  and  that  some  of  its  provisions  afe 
unwarranted.  When  those  provisions  are  attempted  to  be 
enforced,  a  different  question  may  be  presented. 

Jud^ent  affirmed 
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Good  v.  Mabtik. 

1.  In  a  suit  upon  a  promissory  note,  the  court  below  charged  the  Jury  that  if 
the  defendant,  without  making  any  statement  of  his  intention  in  so  doing, 
wrote  his  name  on  the  back  of  the  note  before  its  delirery  to  the  payee,  he 
is  presumed  to  have  done  so  as  the  surety  of  the  maker,  for  liis  accommo- 
dation, and  to  give  him  credit  witli  the  payee ;  and  tliat,  if  such  presump- 
tion is  not  rebutted  by  the  evidence,  he  is  liable  on  the  note  as  maker. 
ffeldf  that  tlie  charge  was  not  erroneous. 

8.  The  proviso  to  the  tliird  section  of  the  act  of  Congress,  approved  July  2,  1864 
(18  Stat.  861),  that  in  the  courts  of  the  United  States  no  witness  shall  be 
excluded  in  any  civil  action  because  he  is  a  party  to,  or  interested  in,  the 
issue  tried,  has  no  application  to  the  courte  of  a  Territory. 

8.  The  act  of  the  Territory  of  Colorado  of  Feb.  11,  1870,  rendering  parties  to  a 
suit  competent  witnesses,  did  not  apply  to  cases  which  were  at  issue  at  the 
time  of  its  passage. 

Erbob  to  the  Supreme  Court  of  the  Territory  of  Colorado. 

This  action  was  brought  by  Ida  Martin,  the  defendant  in 
error,  in  the  District  Court  of  Arapahoe  County,  Colorado 
Territory,  against  Parker  B.  Cheeney,  William  N.  Shepard,  and 
John  Good,  as  joint  makers  of  a  certain  promissory  note  ex- 
ecuted there  June  29,  1866,  and  payable  sixty  days  thereafter 
to  the  order  of  Alexander  Davidson,  by  whom  it  was,  before 
maturity,  indorsed  to  the  plaintiff.  The  note  was  signed  by 
the  first  two  defendants,  and,  before  its  delivery  to  the  payee 
thereof,  indorsed  in  blank  by  Good. 

Judgment  by  default  was  rendered  against  Cheeney  and 
Shepard.     Good  appeared,  and  pleaded  the  general  issue. 

There  was  a  judgment  against  all  the  defendants,  which  was 
affirmed  by  the  Supreme  Court  of  the  Territory.  Good  sued 
out  this  writ  of  error. 

As  the  other  facts  in  the  case,  as  well  as  the  assignments  of 
error,  are  fully  set  out  in  the  opinion  of  the  court,  they  are 
omitted  here. 

Mr.  Richard  T.  Merrick  and  Mr.  M.  F,  Morris  for  the  plain- 
tiff in  error. 

1.  The  rule  of  law  is,  that  a  party  whose  name  appears  on 
the  back  of  a  negotiable  instrument,  under  circumstances  like 
those  connected  with  this  note,  is  prima  facie  an  indorser ;  that 
parol  tostimony  is  admissible  to  show  in  what  character  he 
signed,  whether  as  surety,  guarantor,  or  indorser;   that  the 
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presumption  of  law  does  not  arise  to  charge  the  party  as  sarety, 
but  favors  his  being  regarded  as  an  indorser ;  and  that  it  is 
incumbent  on  the  plaintiff  who  seeks  to  make  him  liable  as  a 
maker  to  rebut  that  presumption.  The  instruction  of  the  court 
on  this  point  was,  therefore,  erroneous.  Rey  v.  Simpson^  22 
How.  341 ;  Story,  Pr.,  sect.  138. 

2.  The  exclusion  of  the  defendants  Good  and  Shepard  as  wit- 
nesses, because  of  their  interest,  was  also  erroneous. 

The  sixteenth  section  of  the  act  of  Congress  of  Feb.  28,  1861, 
12  Stat,  176,  organizing  the  Territory  of  Colorado,  provides  that 
all  laws  of  the  United  States  which  are  not  locally  inapplicable 
shall  have  the  same  force  and  effect  within  that  Territory  as  else- 
where within  the  United  States.  The  act  of  July  2,  1864,  18 
id.  851,  declaring  that  in  the  courts  of  the  United  States  no  wit- 
ness shall  be  excluded  in  any  civil  action  because  he  is  a  party 
to  or  interested  in  the  issue  tried,  is  not  locally  inapplicable ;  and 
the  territorial  court,  though  but  a  legislative  court,  is  still  a 
court  of  the  United  States,  entirely  liable  to  be  controlled  in  all 
things  by  the  laws  of  Congress.  There  is,  therefore,  no  rea- 
son why  the  latter  act  should  not  have  been  applied  to  this 
case. 

Again,  it  does  not  appear  very  plainly  why  the  territorial  act 
of  1870,  rendering  parties  to  suits  competent  witnesses,  though 
passed  after  issue  was  joined  in  this  case  but  before  the  trial 
took  place,  should  not  have  governed.  The  legislative  power 
may  modify  or  change  existing  remedies  without  thereby  impair- 
ing the  rights  of  parties,  and  questions  of  practice  are  to  be 
determined  in  accordance  with  the  forms  in  force  at  the  time 
of  trial.  Colder  v.  Bull,  8  Dall.  886 ;  BaUimare,  ^e.  RaUroad 
Co.  V.  NeMt,  10  How.  895. 

Mr.  H.  C.  Alleman,  contra* 

Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Decisions  of  a  conflicting  character  exist  as  to  the  nature 
and  legal  effect  of  the  obligation  which  a  third  person  assumes 
who  indorses  his  name  in  blank  on  a  negotiable  promissory  note 
before  the  payee  and  before  the  instrument  is  delivered  to  take 
effect.  Courts  of  justice,  in  some  jurisdictions,  hold  that  such  a 
party  is  a  flecond  indorser,  even  though  it  be  true  that  the  payee 
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'ftiay  never  indorse  the  instrunient.     PAe^*  v,  Viit^er^  60  N.  Y. 
69 ;  Shdfer  v.  Fafmer%'  ^  Meehanies'  Sank^  69  Penn.  St.  144. 

Even  elementary  rules  show  that  he  cannot  be  first  indorser, 
for  the  reason  that  he  is  not  payee ;  and  it  is  well  settled  law  tliat 
no  one  but  the  payee  can  sustain  that  relation  to  the  maker,  or 
put  the  note  in  circulation  as  a  negotiable  iustrument.  JEssex 
Company  V,  Edmunds^  12  Gray  (Mass.),  272 ;  Moie9  v.  Bird^  11 
Mass.  436. 

Three  of  the  counts  of  the  declaration  are  framed  upon  a 
promissory  note,  dated  June  29,  1866,  payable  to  Al^omder 
Davidson  or  order  sixty  days  after  date,  signed  by  the  first  Ifwo 
defendants;  and  the  record  shows  that  it  was  indoroed  by 
Good,  the  other  defendant,  before  it  was  indorsed  by  the 
payee,  and  before  it  was  delivered  to  take  effect  as  a  negotiable 
instrument.  His  indorsement  was  in  blank,  and,  of  oourse,  was 
without  any  written  explanation  as  to  its  nature  and  intended 
effect. 

Besides  the  three  counts  framed  upon  the  promissory  note, 
the  declaration  also  contained  the  common  counts,  in  whioh  it 
was  alleged  that  the  defendants  were  indebted  to  the  plaintiff 
in  the  sum  of  $2,000  for  work  and  labor  done  and  performed,  Mid 
in  the  same  sum  for  goods,  wares,  and  merchandise  sold  and  deliv- 
ered, and  in  the  same  sum  for  money  had  and  received,  and 
other  counts  in  indebitatus  asswrnprnt. 

Service  was  made ;  but  the  two  defendants  first  named  failed 
to  appear,  and  were  defaulted.  Instead  of  that.  Good  appeared, 
pleaded  the  general  issue,  and  went  to  trial.  Evidence  was 
introduced  on  both  sides ;  and  the  verdict  and  judgment  wete 
for  the  plaintiff  in  the  sum  of  $8,625.88.  Exceptions  were  filed 
by  Good ;  and  he  sued  out  a  writ  of  error^and  removed  the  cause 
into  this  court. 

Only  two  of  the  exceptions  are  embodied  in  the  assignment 
of  errors,  and  those  only  will  be  te«=€xamined :  1.  That  the 
court  erred  in  instructing  the  jury  that  if  they  found  from  the  evi- 
dence that  the  defendant  wrote  his  name  upon  the  back  of  the 
note  before  the  delivery  of  the  same  to  the  pa3ree,  and  that  he 
did  not  then  make  any  statement  of  his  intention  in  so^oing^-he 
is  presumed  to  have  done  so  as  the  surety  of  the  siakeis,  and 
for  their  aceommodation,  to  give  them  efpedit  with  the  {rtiyee 
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and  is  lii^le  for  the  payment  of  the  note  in  this  aetioii^ 
and  that  if  that  presumption  is  not  rebutted  by  the  evidence  in 
the  case,  they  must.find  for  the  plaintiff  in  the  issue  joined  be- 
tween her  and  Good.  2.  That  the  court  erred  in  excluding  the 
testimony  of  the  two  defendants  called  as  witnesses  by  Good. 

Decided  cases  almost  innumerable  affirm  the  rule,  that,  if  one 
not  the  promisee  indorses  his  name  in  blank  on  a  negotiable 
promissory  note  before  it  is  indorsed  by  the  payee,  and  before  it 
is  deliyered  to  take  effect  as  a  promissory  note,  the  law  pre- 
sumes that  he  intended  to  give  it  credit  by  becoming  liable  to 
pay  it  either  as  guarantor  or  as  an  original  promisor.  Bryant 
V.  Hastman^  7  Gush.  (Mass.)  Ill ;  BerUhcU  v.  Judkins^  IS  Met. 
(Mass,)  266 ;  Colb%m  v.  Averill,  30  Me.  810. 

Different  courts,  as  remarked  in  that  case,  hold  different 
views  in  respect  to  the  question  here  inyolved  ;  but  all  concur 
that  such  an  act  constitutes  a  contract  which  is  to  receive  a 
reasonable  and  an  available  construction.  Great  conflict  exists 
in  the  decided  cases ;  but  the  better  opinion  is,  that  there  are 
certain  general  rules  and  principles  to  be  followed  in  the  inter- 
pretation of  such  a  contract,  which,  in  the  absence  of  other, 
evidence,  will  lead  to  satisfactory  results,  even  amid  the  con- 
flicting decisions. 

Beyond  all  doubt,  the  contract  should  be  construed  as  it  was 
at  the  time  it  was  made.  If  made  at  the  inception  of  the  note, 
it  is  presumed  to  have  been  for  the  same  consideration  and  a 
part  of  the  original  contract  expressed  by  the  note.  If  made 
subsequently  to  the  date  of  the  note  and  without  a  prior 
indorsement  by  the  payee,  it  will  be  presumed  that  it  was  not 
made  for  the  same  consideration,  and  the  pai*ty,  if  liable  at  all, 
will  be  r^arded  as  a  guarantor.  Such  a  contract  to  guarantee 
the  debt  of  a  third  person  must  be  in  wi*iting,  and  there  must 
be  sufficient  proof  of  the  consideration.  Brewster  v.  Silence^ 
8  N.  Y.  207 ;  Leonard  y.  Vredenhurg,  8  Johns.  (N.  Y.)  29;  Hall 
V.  Farmer,  5  Den.  (N.  Y.)  484. 

These  remarks  apply  where  the  third  person  indorses  the 
note  before  the  payee ;  but,  where  such  a  person  indorses 
the  note  after  a  prior  indorsement  by  the  payee,  the  law  pre- 
sumes it  to  have  been  done  in  aid  of  the  negotiation  of  the  note, 
wd  the  party   will   be   regarded  as  a  subsequent  indorser, 
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the  rale  being,  that,  if  the  indorsement  is  without  date,  it  will 
be  presumed  to  have  been  made  at  the  inception  of  the  note. 
Ranger  v.  Cary,  1  Met.  (Mass.)  869;  N^xon  v.  Be  Wolf,  10 
Gray  (Mass.),  343  ;   Collins  v.  O-ilbert,  94  U.  S.  753. 

Irregularities  of  the  kind  in  the  execution  of  promissory  notes 
are  noticed  by  Judge  Story  in  his  work  on  Promissory  Notes, 
and  he  says  that  the  maker  and  such  a  party  are  both  to  be 
deemed  original  promisors,  and  the  note  a  joint  and  several 
promissory  note  to  the  payee,  although  as  between  the  maker 
and  the  other  party  they  stand  in  the  relation  of  principal  and 
surety.  Standard  authorities,  too  numerous  for  citation  here, 
are  referred  to  by  the  author  in  support  of  the  proposition. 
Story,  Pr.,  sect.  68  ;  Sylvester  v.  Downer^  20  Vt.  365  ;  Lewis  v, 
Harvey,  18  Mo.  74  ;  1  Parsons,  Contr.  (6th  ed.)  243. 

None  will  deny,  it  is  presumed,  that  the  cases  cited  sustain 
the  proposition  where  the  third  person  indorses  his  name  in 
blank  on  the  note  at  the  time  when  it  was  made  and  before  it 
was  indorsed  by  the  payee  ;  and  the  same  learned  author  admits 
that  the  rule  would  be  otherwise  if  the  party  actually  wrote  his 
name  at  a  subsequent  period,  unless  it  was  done  in  compli- 
ance with  an  agreement  made  before  the  note  was  executed. 
Rawhes  v.  Phillips,  7  Gray  (Mass.),  284 ;  Leonard  v.  Wilder,  36 
Me.  266  ;  Champion  v.  Griffith^  13  Ohio,  228.  Prior  decisions 
of  this  court  are  to  the  same  effect,  as  appears  by  the  following 
citation.     Rey  et  al.  v.  Simpson,  22  How.  341. 

When  a  promissory  note  made  payable  to  a  particular  person 
or  order  is  first  indorsed  by  a  third  person,  such  third  person  is 
held  to  be  an  original  promisor,  guarantor,  or  indorser,  according 
to  the  nature  of  the  transaction  and  the  understanding  of  the 
parties  at  the  time  the  transaction  took  place. 

1.  If  he  put  his  name  in  blank  on  the  back  of  the  note  at  the 
time  it  was  made  and  before  it  was  indorsed  by  the  payee,  to  give 
the  maker  credit  with  the  payee,  or  if  he  participated  in  the 
consideration  of  the  note,  he  must  be  considered  as  a  joint 
maker  of  the  note.  Schneider  v.  Schiffman,  20  Mo.  571 ;  Irish 
v.  Cutler,  31  Me.  636. 

2.  Reasonable  doubt  of  the  correctness  of  that  rule  cannot 
be  entertained ;  but  if  his  indorsement  was  subsequent  to  the 
making  of  the  note  and  to  the  delivery  of  the  same  to  take 
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effect,  and  he  put  his  name  there  at  the  request  of  the  maker, 
pursuant  to  a  contract  of  the  maker  with  the  payee  for  further 
indulgence  or  forbearance,  he  can  only  be  held  as  guarantor, 
which  can  only  be  done  where  there  is  legal  proof  of  considera- 
tion for  the  promise,  unless  it  be  shown  that  he  was  connected 
with  the  inception  of  the  note. 

8.  But  if  the  note  was  intended  for  discount,  and  he  put  his 
name  on  the  back  of  the  note  with  the  understanding  of  all  the 
parties  that  his  indorsement  would  be  inoperative  until  the  in- 
strument was  indorsed  by  the  payee,  he  would  then  be  liable 
only  as  a  second  indorser,  in  the  commercial  sense,  and  as  such 
would  clearly  be  entitled  to  the  privileges  which  belong  to 
such  an  indorser. 

Considerable  diversity  of  decision,  it  must  be  admitted,  is 
found  in  the  reported  cases  where  the  record  presents  the  case 
of  a  blank  indorsement  by  a  third  party,  made  before  the  instru- 
ment is  indorsed  by  the  payee  and  before  it  is  delivered  to  take 
effect,  the  question  being  whether  the  party  is  to  be  deemed  an 
original  promisor,  guarantor,  or  indorser.  Irreconcilable  con- 
flict exists  in  that  regard ;  but  there  is  one  principle  upon  the 
subject  almost  universally  admitted  by  them  all,  and  that  is, 
that  the  interpretation  of  the  contract  ought  in  every  case  to  be 
such  as  will  carry  into  effect  the  intention  of  the  parties,  and  in 
most  cases  it  is  admitted  that  proof,  of  the  facts  and  circum- 
stances which  took  place  at  the  time  of  the  transaction  are  ad- 
missible to  aid  in  the  interpretation  of  the  language  employed. 
Denton  v.  Peters^  Law  Rep.  6  Q.  B.  476. 

Facts  and  circumstances  attendant  at  the  time  the  contract 
was  made  are  competent  evidence  for  the  purpose  of  placing 
the  court  in  the  same  situation,  and  giving  the  court  the  same 
advantages  for  construing  the  contract  which  were  possessed  by 
the  actors.     Cavazos  v.  Trevino^  6  Wall.  778. 

Courts  of  justice  may  acquaint  themselves  with  the  facts  and 
circumstances  that  are  the  subjects  of  the  statements  in  the 
written  agreement,  and  are  entitled  to  place  themselves  in  the 
same  situation  as  the  parties  who  made  the  contract,  so  as  to 
view  the  circumstances  as  they  viewed  them,  and  so  to  judge 
of  the  meaning  of  the  words  and  of  the  correct  application  of 
the  language  to  the  things  described.     Shore  v.  Wilson^  9  CI 
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4  Fin.  Z52 ;  Clayton  v.  Ghaj/san,  4  Nev.  &  M.  602 ;  Addison, 
Coiitv.  (6tli  ed.)  918;  2  Taylor,  Evid.  (6th  ed.)  1036. 

Evidence  to  show  that  the  indorsement  of  the  defendant  in 
this  case  was  made  before  the  instrument  was  indorsed  by  the 
payee  or  delivered  to  take  eflEect  was  admitted  without  objec- 
tion ;  but  it  is  not  necessary  to  rest  the  decision  upon  that 
suggestion,  as  it  is  clear  that  the  evidence  would  have  been 
admissible,  even  if  seasonable  objection  had  been  made  to  its 
competency.     Hopkins  v.  Leek^  12  Wend.  (N.  Y.)  106, 

Like  a  deed  or  other  written  contract,  a  promissory  note  takes 
effect  from  delivery ;  and,  as  the  delivery  is  something  that  oc- 
curs subsequently  to  the  execution  of  the  instrument,  it  must 
necessarily  be  a  question  of  fact  when  the  delivery  was  made. 
Parol  proof  is,  therefore,  admissible  to  show  when  that  took 
place,  as  it  cannot  appear  in  the  terms  of  the  note.  2  Taylor, 
Evid.  (6th  ed.)  1001 ;  Hall  v.  Cazenove,  4  East,  477  ;  Cooper 
V.  Bobinson,  10  Mee.  &  W.  694. 

Opposed  to  that  the  suggestion  is,  that,  if  a  holder  produces  a 
note  having  a  blank  indorsement  of  one  not  the  payee,  the  pre- 
sumption is  that  it  was  made  at  the  inception  of  the  instrument. 
Childs  V.  Wyman^  44  Me.  433.  Grant  that,  and  still  it  is  a 
mere  presumption  of  fact,  which  may  be  rebutted  and  controlled 
by  parol  proof,  that  it  was  not  there  when  the  note  was  delivered, 
or  that  it  was  made  at  a  subsequent  date.  Ussex  Company  v. 
Edmunds,  12  Gray  (Mass.),  273. 

Third  persons  indorsing  a  negotiable  promissory  note  before 
the  payee,  and  before  it  is  delivered  to  take  effect,  cannot  be 
held  as  first  indorsers,  for  the  reason  that  they  are  not  payees ; 
and  no  party  but  the  payee  of  the  note  can  be  the  first  indorser, 
and  put  the  instrument  in  circulation  as  a  commercial  negotia- 
ble security.  Such  a  third  party  may,  if  he  chooses,  take  upon 
himself  the  limited  obligation  of  a  second  indorser ;  but,  if  he 
desire  to  do  so,  he  must  employ  proper  terras  to  signify  that 
intention,  the  rule  being  that  a  blank  indorsement  supposes 
that  there  are  no  such  terms  employed,  and  that  he  is  liable 
either  as  promisor  or  guarantor. 

Blank  indorsements  may  be  filled  up  to  express  the  legal  con- 
tract ;  and  the  true  commercial  rule  is,  that,  when  the  blank 
is  filled,  the  instrument  shall  have  the  character  of  a  written 
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instrument,  and  not  depend  on  parol  proof  to  give  it  effect,  nor 
be  subject  to  be  altered  or  contradicted  by  parol  proof.  Indorse- 
ments of  the  kind  are  or  may  be  valid,  as  the  law  presumes 
that  such  an  indorser  intended  to  be  liable  in  some  form.  It 
does  not  charge  him  as  indorser,  unless  the  terms  employed  are 
proper  to  express  such  an  intent ;  but  if  any  one  not  the  payee 
of  a  negotiable  note,  or,  in  the  case  of  a  note  not  negotiable,  if 
any  party  writes  his  name  on  the  back  of  the  note,  at  or  suffi- 
ciently near  the  time  it  is  made,  his  signature  binds  him  in  the 
same  way  as  if  it  was  written  on  the  face  of  the  note  and  below 
that  of  the  maker ;  that  is  to  say,  he  is  held  as  a  joint  maker,  or 
as  a  joint  and  several  maker,  according  to  the  form  of  the  note. 
Cases  also  arise  where  the  signature  of  a  third  person  is  subse- 
quent to  the  making  and  delivery  of  the  note,  and  in  that  case 
^he  third  person,  as  to  the  payee,  is  not  a  maker,  but  a  guaran- 
tor, and  his  promise  is  void  if  without  consideration ;  but  the 
consideration  may  be  the  original  consideration  if  the  note  was 
received  at  his  request  and  upon  his  promise  to  guarantee  the 
same,  or  if  the  note  was  made  at  his  request  and  for  his  benefit. 
1  Parsons,  Contr.  (6th  ed.)  244. 

Judge  Story  says  that  the  interpretation  ought  to  be  just 
such  as  carries  into  effect  the  true  intention  of  the  parties,  which 
may  be  made  out  by  parol  proof  of  the  facts  and  circumstances 
which  took  place  at  the  time  of  the  transaction.  If  the  party 
intended  at  the  time  to  be  bound  only  as  guarantor  of  the  maker, 
he  shall  not  be  an  original  promisor;  and,  if  he  intended  to  be 
liable  only  as  a  second  indorser,  he  shall  never  be  held  to  the 
payee  as  first  indorser.     Story,  Pr.,  sect.  479. 

Where  the  evidence  on  these  points  is  doubtful,  obscure,  or 
totally  wanting,  courts  of  law  adopt  rules  of  interpretation  as 
furnishing  presumptions  as  to  the  actual  intention  of  the  parties. 
Difficulty  in  that  regard  can  never  arise  where  the  indorsement 
is  special,  if  it  contains  words  proper  to  show  that  the  party  in- 
tended to  be  liable  only  as  second  indorser.  Where  the  indorse- 
ment is  in  blank,  if  made  before  the  payee,  the  liability  must 
be  either  as  an  original  promisor  or  guarantor ;  and  parol  proof 
is  admissible  to  show  whether  the  indorsement  was  made  before 
the  iudorsement  of  the  payee  and  before  the  instrument  was 
delivered  to  take  effect,  or  after  the  payee  had  become  the 
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holder  of  the  same ;  aud,  if  before,  then  the  party  so  indoniug 
the  note  may  be  charged  as  an  original  promisor^  but  if  after 
the  payee  became  the  holder,  then  such  a  party  can  only  be 
held  aa  guarantor,  unless  the  terms  of  the  indorsement  show 
that  he  intended  to  be  liable  only  as  second  indorser,  in  whieh 
event  he  is  entitled  to  the  privileges  accorded  to  such  kn  in- 
dorser  by  the  commercial  law. 

Whether  regarded  as  a  second  indorser  or  an  original  proiu- 
isor,  it  is  not  necessary  to  allege  or  prove  any  other  than 
the  original  consideration ;  but,  if  it  be  attempted  to  charge 
the  party  as  a  guarantor,  a  distinct  consideration  must  appear. 
JEasex  Companjf  v.  Udmunds^  12  Gray  (Mass.),  272 ;  BrewMter  v. 
Silence,  7  N.  Y.  207. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  the 
first  assignment  of  error  must  be  overruled. 

Territorial  courts  are  not  courts  of  the  United  States,  within 
the  meaning  of  the  Constitution,  as  appears  by  all  the  author- 
ities. Clinton  et  al.  v.  EnglebrechU  13  Wall.  484 ;  Hombtackle 
V.  Toombs,  18  Wall.  648.  A  witness  in  civil  cases  cannot  be 
excluded  in  the  courts  of  the  United  States  because  he  or  she 
is  a  party  to,  or  interested  in,  the  issue  tried ;  but  the  provision 
has  no  application  in  the  courts  of  a  Territory  where  a  different 
rule  prevails.  18  Stat.  861 ;  Bowman  v.  Noye%,  12  N.  H.  302 ; 
Bridges  et  al.  v.  Armour  et  al,^  5  How.  91 ;  Bailey  v.  Knapp, 
19  Penn.  St.  192 ;  Halz  v.  Snyder,  26  id.  611. 

Suppose  that  is  so,  then  the  two  defendants  called  as  wit* 
nesses  were  rightly  rejected  as  witnesses.     13  Stat.  861. 

Special  reference  is  made  to  the  territorial  act  of  the  11th 
of  February,  1870,  as  inconsistent  with  the  ruling  of  the  court ; 
but  that  act  contains  the  following  proviso :  that  the  act  ^'  shall 
not  apply  to  cases  pending  at  the  passage  thereof  in  the  dis- 
trict courts,  on  appeals  from  justices  of  the  peace,  nor  to  cases 
at  issue  at  the  passage  of  the  same  in  the  district  and  probate 
courts."  Sufficient  appears  to  show  that  the  case  before  the 
court  was  at  issue  in  the  court  below  one  whole  year  before 
the  passage  of  that  act. 

Tested  by  these  considerations,  it  is  clear  that  the  second  as- 
signment of  error  must  also  be  overruled,  and  that  tliere  is  no 
error  in  the  reooi*d.  Judgment  affirmed. 
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1.  TlM  court  approres  the  ruling  in  Whiting  et  al.  v.  The  Bank  of  the  UnUed  SitH^, 

18  Pet.  6.  and  Putnam  ▼.  Dag,  22  Wall.  60,  that  the  only  questions  open  te 
a  hill  of  review,  except  when  it  is  filed  on  the  ground  of  newly  discovered 
evidence,  or  contains  new  matter,  are  such  as  arise  upon  the  pleadings,  pro- 
ceedings, and  decree. 

2.  Should  such  a  hill  set  forth  the  evidence  in  the  original  cause,  a  demurrer, 

specially  assigning  that  error  alone,  should  be  sustained,  or  the  evidenci* 
might,  on  motion,  be  stricken  out ;  but  a  general  demurrer  must  be  over- 
ruled, if  the  bill  shows  any  substantial  error  in  the  record. 

t.  Granting  a  rehearing,  or  granting  or  dissolving  a  temporary  injunction,  rests 
in  the  sound  discretion  of  the  court,  and  furnishes  no  ground  for  an  appeal. 

4.  To  a  bill  filed  by  the  assignee  in  bankruptcy  to  set  aside,  as  a  fraud  upon  cred- 
itors, a  conveyance  of  real  and  personal  property  by  the  bankrupt,  the  latter 
Is  not  a  necessary  party. 

Appeal  from  the  Circuit  Court  of  the  United  States  Itrr  \h% 
Southern  District  of  Dlinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  Thomoi  J,  Henderson  for  the  appellant. 
No  counsel  appeared  for  the  appellee. 

Mb.  Justice  BRADiiET  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from-  a  decree  sustaining  a  demurrer  to  a 
bill  of  review,  and  dismissing  the  bill,  the  eflfect  of  which  is 
to  leave  the  decree  in  the  original  cause  in  full  force  and  effect. 
The  only  questions  open  for  examination  on  this  appeal  are 
such  as  were  open  on  the  bill  of  review,  and  these,  as  shown 
in  Whiting  et  ah  v.  The  Bank  of  United  States^  13  Pet.  6,  and 
Putnam  v.  2>ay,  22  Wall.  60,  were  only  such  as  arose  upon 
the  pleadings,  proceedings,  and  decree,  without  reference  to 
!;he  evidence  in  the  cause.  The  decision  of  the  court  upon  the 
issues  of  fact,  so  far  as  they  depend  upon  the  proofs,  are  con- 
clusive on  a  bill  of  review.  It  was  error,  therefore,  to  insert 
in  the  bill,  as  was  done  in  this  case,  the  evidence  taken  in  the 
original  cause.  Had  this  error  been  specially  assigned,  the 
demurrer  might  have  been  sustained  on  that  ground  alone,  or 
the  evidence  might  have  been  stricken  out  of  the  bill  as  sur- 
plusi^e,  on  motion.  But  as  the  demurrer  was  a  general  one, 
if  the  bill  of  review  showed  any  substantial  error  in  the  record, 
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the  demurrer  should  have  been  overruled,  and  the  original 
decree  should  have  been  opened  or  reversed.  2  Smrth,  Ch.  Pr. 
56,  63.  A  general  demurrer  must  be  overruled  if  the  pleading 
demurred  to  contain  any  good  ground  to  support  it.  It  was 
the  duty  of  the  court  below,  therefore,  to  inquire  whether  the 
record,  exclusive  of  the  evidence,  contained  any  substantial 
error  pointed  out  by  the  bill  of  review.  2  Smith,  Ch.  Pr.  67. 
The  result  to  which  the  court  came  was  that  no  such  error 
existed ;  and  therefore  the  demurrer  was  sustained,  and  the  bill 
of  review  was  dismissed. 

The  errors  assigned  to  this  decree  are  five :  1st,  Because  the 
court  sustained  the  demurrer ;  2d,  because  it  entered  a  decree 
for  the  complainant ;  8d,  because  it  overruled  a  petition  for  a 
rehearing ;  4th,  because  it  found  the  issues  for  the  complainant ; 
6th,  because  it  overruled  a  motion  to  dissolve  the  injunction. 
The  three  last  assignments  are  totally  inadmissible.  The  grant- 
ing of  a  rehearing  is  always  in  the  sound  discretion  of  the  court, 
and,  therefore,  granting  or  refusing  it  furnishes  no  ground  of 
appeal.  Steines  v.  Franklin  County^  14  Wall.  15.  The  grant- 
ing or  dissolution  of  a  temporary  injunction  stands  on  the 
same  footing.  The  granting  of  a  permanent  injunction  is  part 
of  the  final  decree,  and  abides  the  fate  of  the  decree  itself. 
And  as  to  the  finding  of  the  issues  for  the  complainant,  that,  as 
we  have  seen,  is  not  a  matter  that  can  be  examined  on  a  bill  of 
review.  The  only  assignment,  therefore,  which  we  can  recog- 
nize, is  the  general  one,  that  the  court  erred  in  sustaining  the 
demurrer  to  the  bill  of  review,  and  entering  a  decree  for  the 
complainant. 

We  must  look,  then,  at  the  bill  of  review,  and  see  whether 
it  points  out  and  demonstrates  any  substantia]  error  in  the 
pleadings,  proceedings,  or  decree,  supposing  the  issues  of  fact 
to  have  been  properly  passed  upon  by  the  court.  In  order  to 
understand  the  force  and  effect  of  this  bill,  however,  it  will  be 
necessary  to  state  the  nature  and  objects  of  the  original  suit. 

The  bill  in  the  original  cause  was  filed  on  the  20th  of  March, 
1872,  by  Harvey,  the  present  appellee,  as  assignee  in  bank- 
ruptcy of  one  Isaac  Fitzgerrel,  against  Titus  Buffington,  the 
appellant,  to  set  aside  a  conveyance  of  real  and  personal  prop- 
erty made  by  the  bankrapt  to  Buffington  on  the  thirtieth  day 
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of  December,  1867.  It  is  alleged  that  this  conveyance  was  made 
by  the  bankrupt  in  contemplation  of  insolvency,  to  pnt  his  prop- 
erty out  of  his  hands,  so  as  to  hinder  and  delay  his  creditors, 
and  to  defeat  the  operation  of  the  bankrupt  law;  that  ifc  was 
a  pretended  sale,  without  any  real  consideration,  though  Buf- 
fington's  notes  were  given  therefor  at  long  dates ;  and  various 
circumstances  with  regard  to  the  bankrupt  remaining  in  posses- 
sion of  the  property  and  using  and  disposing  of  it  as  his  own, 
are  detailed  as  evidence  of  the  fraudulent  intent. 

To  this  bill  the  defendant  filed  an  answer,  in  which  he  in- 
sisted on  the  bona  fides  of  the  transaction,  endeavored  to  explain 
the  circumstances  charged  in  the  bill  as  evidence  of  fraud,  and 
alleged  that,  on  a  petition  to  have  Fitzgerrel  declared  a  bank- 
rupt, an  injunction  had  been  issued  against  the  defendant  in 
April,  1868,  prohibiting  him  from  selling  or  disposing  of  the 
goods,  but  was  afterwards  dissolved,  and  he  supposed  the  ques- 
tion of  his  title  was  settled.  This  answer  being  excepted  to, 
a  second  and  third  answer  were  filed  by  the  defendant,  going 
more  into  detail  of  the  circumstances  of  his  connection  with 
the  property,  and  stating  that  the  injunction  against  him  was 
dissolved  after  a  full  hearing  in  June  Term,  1868. 

The  plaintiff  filed  a  general  replication,  the  cause  went  to 
proofs,  and  a  large  amount  of  evidence  was  taken.  A  final 
decree  was  made  on  the  8d  of  February,  1873,  by  which  the 
conveyances  in  question  were  set  aside  and  vacated,  and  the 
defendant  was  directed  to  deliver  up  possession  of  the  lands, 
and  to  pay  the  sum  of  $3,891.88  to  the  assignee,  besides  costs. 
A  motion  was  made  for  a  rehearing,  and  was  refused,  and  the 
bill  of  review  was  filed  in  October,  1873. 

As  before  stated,  this  bill  not  only  sets  forth  the  pleadings, 
proceedings,  and  decree  in  the  original  suit,  but  all  the  evidence 
taken  therein.  The  only  errors  assigned  in  the  bill  relate  to 
the  facts  as  supposed  to  be  evinced  by  the  evidence.  After 
stating  the  pleadings,  evidence,  and  decree,  the  bill  proceeds 
thus;  — 

"  Your  orator  would  further  represent  unto  your  Honor  that  he 
believes  that  there  is  manifest  error  in  finding  the  issues  for  the  com- 
plainant on  the  foregoing  evidence;  that  said  evidence  is  insalB- 
cient  to  sustain  the  said  decree  because  of  want  of  proof  to  sustain 
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the  bill,  and  tbat  the  bill  shoald  have  been  dismissed ;  also,  because 
the  evidence  shows  that  more  than  two  years  had  elapsed  fVom  the 
making  of  the  deed  and  before  the  bill  was  filed,  and  that,  therefore, 
by  the  Statute  of  Limitations,  the  bill  could  not  be  sustained. 

^*  And  your  orator  would  further  assign  for  error  the  fact  that  the 
decree  in  this  cause  made  gives  a  judgment  against  the  defendant 
for  a  larger  sum  of  money  by  over  $1,000  than  there  are  debta 
proven  against  the  bankrupt. 

'^  Also,  the  fact,  shown  by  the  evidence  of  Barkley  and  Forth, 
that  they  had  known  Fitzgerrel  for  more  than  ten  years,  and  that 
they  had  no  reason  to  suppose  that  he  was  insolvent  or  contemplated 
insolvency,  corroborating  the  evidence  of  Buffington,  that  he  had 
no  reasonable  cause  to  believe  the  said  Fitzgerrel  to  be  insolvent 
when  he  purchased  the  property." 

These  are  all  the  errors  assigned  in  the  bill.  A  bare  state- 
ment of  them  is  enough  to  show  that  the  bill  of  review  was 
totally  misconceived.  It  attempted  to  review  the  decision  of 
the  court  solely  upon  the  facts  as  evinced  by  the  evidence, 
which,  as  we  have  seen,  is  entirely  inadmissible  on  such  a 
bill. 

The  appellant,  in  his  brief,  insists  upon  the  lapse  of  more 
ihan  two  years  after  the  cause  of  action  accrued  before  the 
original  bill  was  filed,  relying  upon  the  period  of  limitation  pre- 
scribed in  the  second  section  of  the  bankrupt  law.  Rev.  Stat. 
5057.  But  the  record  does  not  show,  independently  of  the 
evidence  (and  we  do  not  know  that  it  appears  even  by  that), 
when  the  cause  of  action  did  accrue.  The  bill  shows,  it  is 
true,  that  the  conveyance  alleged  to  be  fraudulent  was  made  in 
December,  1867,  and  the  bill  was  not  filed  till  March,  1872 ; 
but  that  is  not  decisive  of  the  question.  The  cause  of  action 
does  not  accrue  to  the  assignee  until  his  appointment;  and 
when  the  assignee  in  this  case  was  appointed  does  not  appear. 
The  bill  says  that  the  present  assignee  was  appointed  in  1871, 
which  is  within  the  time  of  limitation.  If  there  was  a  prior 
assignee,  the  time  of  his  appointment  is  not  shown.  Besides, 
the  defendant  did  not  set  up  the  Statute  of  Limitations  in  his 
answer.  We  hear  of  this  defence  for  the  first  time  in  the  bill 
of  reiview. 

The  appellant  also  insists  that  the  original  bill  was  defective 
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for  want  of  parties  in  not  making  the  bankrupt  a  party.  This 
objection  is  not  even  made  in  the  bill  of  review,  and  was  not 
made  in  the  original  cause ;  and,  if  it  had  been  made,  in  our 
judgment  it  would  not  have  been  a  valid  objection.  The  bank- 
rupt had  no  interest  to  be  affected  except  what  was  represented 
by  his  assignee  in  bankruptcy,  who  brought  the  suit.  As  to 
the  bankrupt  himself,  the  conveyance  was  good ;  if  set  aside, 
it  could  only  benefit  his  creditors.  He  could  not  gain  or  lose, 
whichever  way  it  might  be  decided. 

To  avoid  misapprehension  in  what  we  have  said  with  regard 
to  the  proceedings  on  a  bill  of  review,  it  will  be  observed  ttiat 
in  this  case  the  bill  is  a  pure  bill  of  review,  containing  no  new 
matter,  such  as  an  allegation  of  newly  discovered  evidence,  oi 
any  thing  else  of  an  original  character  admissible  in  such  a  bill. 
What  we  have  said  is  specially  applicable  to  the  case  before 
us.  Bills  containing  new  matter,  of  course,  are  in  the  nature 
of  original  bills,  so  far  forth  as  such  new  matter  is  concerned, 
and  admit  of  an  answer  and  a  replication,  and  proceedings 
appertaining  to  an  issue  of  fact ;  but  only  as  it  relates  to  the 
truth  and  sufficiency  of  such  new  matter,  and  the  propriety  oi 
its  admission  for  the  purpose  of  opening  the  decree  in  the  origi- 
nal  cause.  If  decided  to  be  founded  in  fact,  sufficaeiit  to  affect 
the  decree,  and  properly  admissible,  the  original  decree  will  be 
opened,  and,  if  necessary,  a  new  hearing  had ;  but,  if  not  so 
found,  the  bill  of  review  will  be  dismissed,  and  tlie  original 
decree  will  stand.  But  even  in  this  case,  as  well  as  in  tliat  of 
a  pure  bill  of  review,  the  evidence  in  the  original  cause  cannot 
be  discussed  for  the  purpose  of  questioning  the  propriety  oi 
the  original  decree  as  based  on  such  evidence.  It  can  only  be 
adverted  to,  if  at  all,  for  the  purpose  of  showing  the  relevancy 
and  bearing  of  the  new  matter  sought  to  be  introduced  intc 
the  oaose.  Decree  offimMd. 
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L  A  itAtnte  of  a  State,  which  declares  that  all  charten  of  corporations  granted 
after  its  passage  maj  be  altered,  amended,  or  repealed  bj  the  legislature, 
does  not  necessarily  apply  to  supplements  to  an  existing  charter  which  were 
enacted  subsequently  to  the  statute. 

2.  Nor  does  a  provision,  which  declares  that  "  this  supplement,  and  the  charter 
to  which  it  is  a  supplement,  may  be  altered  or  amended  by  the  legislature," 
apply  to  a  contract  with  the  corporation  made  in  a  supplement  thereafter 
passed. 

8.  Such  statutory  reserrations  qf  the  right  to  repeal,  unlike  similar  constitutional 
provisions,  are  only  binding  on  a  succeeding  legislature  so  far  as  it  chooses 
to  conform  to  them ;  and,  if  it  so  intends,  an  irrepealable  legislative  contract 
may  be  made.  It  is,  therefore,  in  every  case  a  question  whether  the  legis- 
lature making  the  contract  intended  that  the  former  provision  for  repeal  or 
amendment  should,  by  implication,  become  a  part  of  tlie  new  contract. 

4.  Id  this  case,  the  contract  of  1865  for  a  specific  rate  of  taxation  is  inconsistent 
with  any  such  implication,  because :  1.  There  was  a  subject  of  dispute  and 
a  fair  adjustment  of  it  for  a  valuable  consideration  on  both  sides.  2.  The 
contract  assumed,  by  legislative  requirement,  the  shape  of  a  formal  written 
contract.  8.  The  terms  of  the  contract,  that  *'  this  tax  shall  be  in  lieu  and 
satisfaction  of  all  other  taxation  or  imposition  whatsoever  by  or  under  the 
authority  of  this  State,  or  any  law  thereof,"  exclude,  in  view  of  the  whole 
transaction,  the  right  of  the  State  to  revoke  it  at  pleasure. 

£rbob  to  the  Court  of  Errors  and  Appeals  in  and  for  the 
State  of  New  Jersey. 

The  Morris  and  Essex  Railroad  Company  was,  by  an  act  of 
the  legislature  of  New  Jersey,  passed  Jan.  29,  1885,  created  a 
corporation. 

The  fifteenth  section  of  the  charter  enacted,  that,  as  soon  as 
the  net  proceeds  of  said  railroad  amounted  to  seven  per  cent 
on  its  costs,  the  corporation  should  pay  to  the  treasurer  of  the 
State  a  tax  of  one-half  of  one  per  cent  on  the  cost  of  said  road, 
to  be  paid  annually  thereafter  on  the  first  Monday  of  January 
of  each  year ;  provided,  that  no  other  tax  or  impost  should  be 
levied  or  assessed  upon  the  corporation. 

The  twentieth  section  reserved  to  the  legislature  the  right 
to  alter,  amend,  or  repeal  the  act,  whenever  it  should  think 
proper. 

A  supplement  to  the  charter,  passed  March  2,  1836,  gave 
power  to  build  a  branch  and  lateral  roads,  and  repealed  the 
twentieth  section  of  the  original  charter ;  but  reserved  the  right 
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of  the  legislature  to  alter  or  amend  the  supplement,  or  the  act 
to  which  it  is  a  supplement,  whenever  the  public  good  may 
require  it. 

On  the  14th  of  February,  184G,  a  general  act  relating  to 
corporations  was  approved,  which  enacted  that  the  charter  of 
every  corporation  which  should  thereafter  be  granted  by  the 
legislature  should  be  subject  to  alteration,  suspension,  and  re« 
peal,  in  the  discretion  of  the  legislature. 

On  March  28,  1862,  a  general  tax  act  was  approved,  the 
eighth  section  of  which  enacts  that  all  private  corporations 
of  the  State,  except  those  which,  by  virtue  of  any  irrepealable 
contract  in  their  charters  or  other  contracts  with  the  State, 
are  expressly  exempted  from  taxation,  should  be  and  were 
thereby  required  to  be  respectively  assessed  and  taxed  at  the 
full  amount  of  their  capital  stock  paid  in,  and  accumulated 
surplus. 

Sect.  18  enacts  that  the  real  estate  of  private  corporations 
situate  within  the  State  shall  be  assessed  against  said  corpora- 
tion in  the  township  or  ward  in  which  it  is  located,  in  the  same 
manner  as  the  real  estate  of  individuals ;  and  the  amount  of 
such  assessmenjb  shall  be  deducted  from  the  amount  of  the  capi- 
tal stock,  &c. 

The  twenty-first  section  repeals  all  acts  and  parts  of  acts, 
whether  special  or  local,  or  H>therwise,  inconsistent  with  the 
provisions  of  the  act. 

Another  supplement  was  approved  on  the  23d  of  March,  1865. 
It  authorizes  a  branch  road  through  Boonton  and  to  Paterson ; 
.ind  for  that  purpose  empowers  the  company  to  exercise  all 
the  powers  and  franchises  given  by  the  original  act  and  supple- 
ments, subject,  however,  to  all  the  restrictions,  limitations,  and 
conditions  of  said  original  act  and  supplements  which  may 
be  applicable  to  the  powers  and  franchises  conferred  by  this 
supplement. 

The  third  section  enacts  that  the  tax  of  one-half  of  one  per 
cent,  provided  by  the  said  original  act  of  incorporation  to  be 
paid  by  said  company  to  the  State  whenever  the  net  earnings 
of  the  company  amounted  to  seven  per  cent  upon  the  cost  of 
the  road,  shall  be  paid  at  the  expiration  of  one  year  from  the 
time  when  the  road  of  the  company  shall  be  open  and  in  usa 
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to  PhillipsbtiTgh,  and  annnally  thereafter ;  which  tax  shall  be 
in  lieu  and  satisfaction  of  all  other  taxation  or  imposition 
whatsoever  by  or  under  the  authority  of  the  State,  or  any  law 
thereof:  provided,  that  the  section  shall  not  go  into  effect  or 
be  binding  upon  the  company  until  it,  by  an  instrumert  duly 
executed  under  its  corporate  seal  and  filed  in  the  office  of 
the  secretary  of  Stat^,  shall  have  signified  its  assent  hereto, 
which  assent  shall  be  signified  within  sixty  days  after  the  pas- 
sage of  the  act,  or  the  act  shall  be  void. 

The  fifth  section  enacts  that  the  act  shall  take  effect  im- 
mediately. 

In  due  time,  the  company  filed  a  paper  under  its  seal,  bear- 
ing date  April  24,  1865,  reciting  said  third  section,  and  set- 
ting forth  that  the  company  had  received  a  copy  of  the  act, 
and  had  considered  it.  It  then  declares  that,  in  considera- 
tion of  the  terms  and  conditions  of  the  said  supplement,  and 
more  especially  of  the  third  section  thereof,  the  company  has 
assented,  and  does  thereby  assent,  to  the  said  act;  and  has 
agreed,  and  does  thereby  agree,  to  be  subject  to  the  provisions 
of  the  said  act,  and  to  pay  the  tax  therein  named,  as  therein 
specified. 

On  the  6th  of  March,  1867,  another  supplement  to  the  charter 
was  approved,  which,  after  reciting  that  the  company  had  lately 
extended  its  railroad  from  Hackettstown  to  Phillipsburgh,  gives 
power  to  increase  its  stock  and  straighten  its  road,  and  declares 
that  the  company  for  this  purpose  shall  be  invested  with  all 
the  powers  conferred  by  the  charter  and  supplements,  subject 
to  the  duties  and  liabilities  thereby  imposed.  It  enacts  that 
no  tax  by  or  under  the  authority  of  the  State  shall  be  imposed 
upon  any  property  purchased,  held,  or  used  by  said  company 
for  the  purposes  of  its  charter,  or  any  of  the  supplements 
thereto ;  except  the  tax  of  one-half  of  one  per  cent  on  the  cost 
of  its  road,  which,  by  the  said  charter  and  the  supplement 
thereto  approved  on  the  twenty-third  day  of  March,  1865,  was 
required  to  be  paid  by  said  company  in  lieu  of  all  other  taxes, 
any  act  to  the  contrary  notwithstanding. 

No  formal  acceptance  of  this  act  was  provided  for  or  given. 

On  the  2d  of  April,  1878,  an  act,  entitled ''  An  Act  to  estab- 
IMi  JQst  rales  for  the  taxation  of  railroad  corpomtions,  and  <to 
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mduce  their  acceptance  and  uniform  adoption,*'  wad  passed.  Vhlb 
preamble  recites  as  follows :  — 

**  Whereas,  for  the  encouragement  of  railroad  enterprise,  laws 
creating  and  regulating  railways  in  this  State  usually  provide  for 
the  payment  by  them,  in  consideration  of  their  chartered  privileges, 
of  a  fixed  rate  upon  the  capital  stock,  or  the  cost  of  their  works,  in 
lieu  of  all  other  public  impositions  whatever;  that  it  is  nevertheless 
contended  that  the  property  of  such  corporations,  being  largely  ao-  . 
quired  for  or  through  the  growth  and  extension  of  their  prosperity, 
should  contribute  to  the  charges  and  expenses  essential  for  municipal 
and  county  purposes ;  that  it  is  desirable,  in  order  to  the  avoidance  of 
litigation  and  future  dissatisfaction,  that  such  municipal  and  county 
taxation  shall  be  authorized,  and  that  the  same  shall  be  permanently 
fixed  and  regulated." 

Sect.  1  then  enacts  that  all  taxation  upon  all  railroad  com- 
panies occupying  and  using  railroads  in  the  State,  whether  as 
lessees  or  otherwise,  shall  hereafter  be  made  as  follows :  First, 
Such  companies  shall  pay  upon  the  cost,  equipment,  and  append- 
ages of  said  railroads,  respectively,  a  State  tax  after  such  rate 
of  taxation  as  may  have  heretofore  been  fixed  by  law  upon  such 
companies,  or,  in  default  thereof,  after  the  rate  of  one-half  of  one 
per  cent  upon  such  cost.  Second,  A  tax  of  one  per  cent  on 
the  value  of  the  corporations'  real  estate  (except  the  track,  road- 
bed, and  ten  acres  at  the  termini),  for  the  benefit  of  the  counties 
and  municipalities  in  which  it  lies. 

The  ninth  section  makes  the  corporation  liable  for  city 
improvements  beneficial  to  such  property,  for  the  purposes  for 
which  it  is  used,  except  that  made  subject  to  State  tasc,  bttt 
provides  that  the  laws  relating  in  other  respects  to  such  city 
improvements  be  not  thereby  altered. 

The  act  then  recites  that  "  whereas  certain  railroad  corpowi- 
tions,  owning  or  occupying  railroads  in  this  State,  claim  exetJtip- 
tion  from  all  taxation,  whether  State,  county,  or  municipal, 
further  than  is  provided  for  by  their  charters,  or  by  special 
laws  for  their  benefit  now  existing,  which  claims,  even  if  legal, 
subject  said  corporations  to  public  ill-will,  and  make  it  their 
interest  to  forego  the  same  and  agree  to  the  scheme  of  taxation 
hereby  established." 

Sect.  10  then  enacts  that  any  such  railroad  corporation  may, 
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yithin  six  months  from  the  approval  of  the  act,  make  and 
execute,  under  its  common  seal  and  the  signature  of  its  presi- 
dent, and  file  in  the  office  of  the  secretary,  of  State,  a  declaration, 
in  writing,  surrendering  all  claim  to  exemption  from  taxation 
by  it  heretofore  had  or  made,  and  accepting  the  provisions  of 
this  act  in  lieu  thereof. 

Sect.  11  repeals  all  acts  and  parts  of  acts  inconsistent  with 
said  act,  and  declares  that  the  act  shall  take  efiEect  immedi- 
ately. 

Yard,  the  tax  commissioner  provided  for  in  the  act,  made  the 
statement  and  valuation  required  by  it  with  respect  to  the 
Morris  and  Essex  Railroad  Company's  real  estate.  By  this  it 
appears  that  its  real  estate,  to  the  amount  of  $2,089,520,  is  sub- 
ject to  a  tax  of  one  per  cent  for  the  years  1873,  1874,  and 
1875,  for  the  benefit  of  the  counties  and  municipalities  where 
it  is  situate. 

This  valuation  was  removed  to  the  Supreme  Court  of  New 
Jersey  by  certiorari;  and  the  reasons  assigned  for  setting  it 
aside  were  four :  1st,  The  commissioner  had  no  power  to  make 
the  valuation.  2d,  The  act  of  1878  does  not  apply  to  the 
Morris  and  Essex  Railroad  Company.  3d,  If  it  does  apply, 
it  impairs  a  contract  between  the  State  and  the  company. 
4th,  General  illegality  and  violation  of  vested  rights. 

The  contract  was,  it  is  alleged,  created  by  the  company's 
acceptance  under  its  seal  of  the  said  third  section  of  the  supple- 
ment to  its  charter,  approved  March  23, 1865. 

The  Supreme  Court  rendered  a  judgment  sustaining  the 
assessment. 

That  judgment  having  been  affirmed  by  the  Court  of  Errors 
and  Appeals,  the  State  of  New  Jersey,  on  the  prosecution  of  the 
company,  brought  the  case  here. 

Mr.  Frederick  T.  Frelinghuysen  «nd  Mr.  J.  Q-.  Shipman  for 
the  plaintiff  in  error. 

The  supplements  of  1865  and  1867,  and  the  acceptance  by 
the  Morris  and  Essex  Railroad  Company,  constitute  an  in-e- 
pealable  contract  between  it  and  the  State.  State  v.  Miller^ 
80  N.  J.  L.  868 ;  2  Kent,  Com.  306 ;  Q-ordon  v.  Appeal  Tax 
Cmrty  8  How.  838 ;  Commonwealth  v.  Ensex  Company^  18  Gray 
(Mass.),  289 ;  MiUer  v.  The  State,  15  Wall.  478 ;  State  v.  JameB, 
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1  Mo.  570;  MiRin  v.  New  York  ^  Erie  Railroad  Co.,  21 
Barb.  (N.  T.)  518;  Commonwealth  v.  Canal  Company^  66 
Pa.  41 ;  Zabriski  v.  ffackenaack  Railroad  Co.^  18  N.  J.  Eq. 
178 :  Railroad  v.  Teazie,  39  Me.  687 ;  City  of  Erie  v.  Erie 
Canal  Co.^  69  Pa.  174 ;  Story  v.  Jereey  ^  Bergen  Point 
Railroad  Co.,  16  N.  J.  Eq.  18 ;  State  v.  Person,  32  N.  J.  L. 
184 ;  Torrilinson  v.  Jestupy  15  Wall.  454 ;  Fletcher  v.  Peck, 
6  Cranch,  87  ;  State  v.  J€r««y  OiYy,  81  N.  J.  L.  576 ;  The  Home 
of  the  Friendless  v.  Rouse,  8  Wall.  430;  Humphrey  v.  Pegties, 
16  id.  244 ;  McQ-ee  v.  Mathias,  4  id.  156 ;  Jefferson  Branch 
Bank  V.  SkeUy,  1  Black,  489  ;  iVetf^  Jersey  v.  Wilson,  7  Cranch, 
164 ;  /Sfei/e  5awft  o/  OAto  v.  JTwooji?,  16  How.  369  ;  Cooley, 
Const.  Lim.  279-281 ;  McCavisk  v.  The  State,  84  N.  J.  L. 
509. 

If  the  contract  be  repealable,  the  legislature  did  not,  by  the 
act  of  1878,  in  fact,  repeal  it ;  nor  did  it  so  intend.  Erie  Railway 
Co.  V.  The  State,  81  N.  J.  L.  581 ;  Constitution  of  New  Jersey, 
art.  4,  sect.  7 ;  State  v.  Minton,  8  Zab.  (N.  J.)  529 ;  State  v. 
Brannin,  2  id.  485 ;  Mechanics*  ^  Traders^  Bank  v.  Bridge  and 
Boyer,  80  N.  J.  L.  118 ;  State  v.  Miller,  supra,  and  31  N.  J.  h 
529 ;   State  v.  Jersey  City,  supra. 

Mr.  Robert  OUchrist,  contra. 

The  act  of  April  2,  1878,  subjects  to  the  new  taxes  the  Moi- 
ris  and  Essex  Railroad  Company,  unless  it  has  an  irrepealable 
contract  with  the  State.  Proprietors  of  Bridges  v.  Hohoken 
Company,  2  Beas.  98  ;  State  v.  Miller,  80  N.  J.  L.  868 ;  81  id. 
529. 

The  act  of  1865  and  its  acceptance  do  not  create  an  irrepeal- 
able contract  as  to  taxation;  nor  does  that  of  1867.  The 
original  act  incorporating  the  company,  and  the  subsequent 
amendments  and  supplements,  are  to  be  treated  as  one  act  of 
legislation ;  and  the  act  of  March  2, 1836,  granting  a  supple- 
ment to  the  charter,  which  the  company  accepted,  expressly 
reserved  the  right  of  amendment  or  repeal.  Story  and  Wash- 
ington,  JJ.,  in  4  Wheat.  684 ;  State  v.  Mayor,  31  N.  J.  L. 
580  ;  Newark  City  Bank  v.  The  Assessor,  80  id.  22 ;  State  v. 
Bergen,  84  id.  489 ;  State  v.  Douglass,  id.  84 ;  State  v.  Person, 
82  id.  184 ;  Morris  Canal  v.  State,  4  Zab.  (N.  J.)  70  ;  Delaware 
^  Raritan  Canal  and  Camden  ^  Amboy  R.  ^  T.  Co.  v.  Rari' 
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tan  ^  Delaware  Bay  Railroad  Co..  16  N.  J.  Eq.  321  ;  Bank  of 
Utica  V.  MagKer^  18  Johns.  (N.  Y.)  844;  Oleson  v.  Green  Bay 
C&mpany^  36  Wis.  389;  Tomlinson  v.  Jes%np^\b  Wall.  454; 
Tamlinson  v.  Branchy  id.  460 ;  Humphreys  v.  Peques^  16  id.  244 ; 
Walker  v.  Whitehead,  id.  314 ;  Trask  v.  Maguire,  18  id.  891 ; 
North  Missouri  Railroad  v.  Maguire,  20  id.  46  ;  United  States 
V.  Herron^  id.  251 ;  Tucker  v.  Ferguson,  22  id.  527  ;  /ron  fiawt 
V.  PiUslurgh,  37  Pa.  349 ;  Morgan  v.  Louisiana,  93  U.  S.  217 ; 
Tr««<  TFM(?on«tn  Railway  Co,  v.  Supervisors,,  id.  595  ;  Att^y-Q-en, 
V.  Xtfpton  Boards  2  Jur.  N.  s.  180 ;  Cooley,  Const.  Lirn.  281. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Court  of  Errors  and  Appeals 
of  the  State  of  New  Jersey. 

The  plaintiff  invokes  the  jurisdiction  of  this  court,  on  the 
ground  that  an  act  of  the  legislature  of  that  State,  approved 
April  2,  1878,  concerning  taxation  of  railroad  corporations, 
impairs  the  obligation  of  a  contract  between  the  State  and  the 
plaintiflf,  found  in  an  act  of  March  23,  1865,  and  the  written 
acceptance  of  that  act  by  the  company,  dated  April  24  of  that 
year. 

The  third  section  of  the  act  of  1865  reads  as  follows :  — 

^Be  it  enacted,  that  the  tax  of  one-half  of  one  per  cent  provided 
by  their  said  original  act  of  incorporation)  to  'be  paid  by  the  said 
company  to  the  State  whenever  the  net  earnings  of  the  said  com- 
pany amount  to  seven  per  cent  upon  the  cost  of  the  road,  shall  be 
paid  at  the  expiration  of  one  year  from  the  time  when  the  road  of 
the  said  company  shall  be  open  and  in  use  to  Phillipsburgh,  and 
annually  thereafter,  which  tax  shall  be  in  lieu  and  satisfaction  of 
all  other  taxation  or  imposition  whatsoever,  by  or  under  the  au- 
thority of  this  State,  or  any  law  thereof:  Provided,  that  this  section 
shall  not  go  into  effect  or  be  binding  upon  the  said  company  until 
the  said  company,  by  an  instrument  duly  executed  under  its  cor- 
porate seal,  and  filed  in  the  office  of  the  secretary  of  State,  shall 
have  signified  its  assent  hereto,  which  assent  shall  be  signified  within 
sixty  days  afler  the  passage  of  this  act,  or  this  act  shall  be  void." 

The  act  of  1873  imposed  a  more  bui-densome  tax  than  this 
on  all  railroad  companies  not  protected  by  irrepealable  contracts ; 
and  the  Court  of  Errors  held  that  this  statute  was  applicable 
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to  the  plaintiff,  because  the  contract  of  1865,  which  bad  baeo 
formally  accepted  by  the  company,  was  repealable  by  the  kgU« 
latare  of  the  State.  . 

The  single  question,  therefore,  for  our  consideration  itt» 
whether  the  act  of  March  23,  1865,  and  its  acceptance  by  the 
Morris  and  Essex  Railroad  Company,  constituted  a  contract 
which  could  not  be  impaired  by  any  subsequent  legislation  of 
the  State. 

The  Court  of  Errors  decided,  that,  while  the  act  of  1865  was 
a  contract,  it  musTt  be  taken  in  connection  with  other  legislation 
of  the  State  on  that  subject,  by  which  the  legislature  reserved 
the  right  to  alter  and  amend  the  contract,  and  that  this  right 
entered  into  and  became  a  part  of  it ;  therefore,  the  exercise 
of  this  right  did  not  impair  its  obligation. 

The  solution  of  the  question  here  presented  must  depend, 
first,  upon  an  inquiry  into  this  supposed  reservation  of  power ; 
and,  secondly,  into  the  essential  character  of  the  contract  of 
1865. 

The  case  before  us  differs  from  those  in  which,  by  the  Con- 
stitution of  some  of  the  States,  this  right  to  alter,  amend,  and 
repeal  all  laws  creating  corporate  privileges  becomes  an  inalien- 
able legislative  power.  The  power  thus  conferred  cannot  be 
limited  or  bargained  away  by  any  act  of  the  legislature,  be- 
cause the  power  itself  is  beyond  legislative  control.  The  right 
asserted  in  this  case  to  amend  or  repeal  legislative  grants  to 
corporations,  being  itself  but  the  expression  of  the  will  or  pur- 
pose of  the  legislature  for  one  particular  session  or  term  of  the 
State  of  New  Jersey,  cannot  bind  any  succeeding  legislature 
which  may  choose  to  make  a  grant  or  a  contract  not  subject 
to  be  altered  or  repealed ;  or,  if  any  succeeding  legislature  to 
that  of  1846,  which  enacted  that  "  the  charter  of  every  corpora- 
tion which  shall  hereafter  be  granted  by  the  legislature  shall 
be  subject  to  alteration,  suspension,  and  repeal  in  the  discretion 
of  the  legislature,"  shall  grant  a  charter  or  amend  a  charter, 
declaring  in  the  act  that  it  shall  not  be  subject  to  alteration 
and  repeal,  the  former  act  is  of  no  force  in  that  case.  So  it 
cai^  by  a  general  law  repeal  this  general  reservation  of  the  light 
to  repeal,  and  all  special  reservations  in  separate  charters.  It 
follows  that,  unlike  the  constitutional  provision  in  other  States, 
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it  18  in  New  Jersey  a  question,  in  eveiy  case  of  a  contract  made 
by  the  legislature,  whether  that  body  intended  that  the  right 
to  change  or  repeal  it  should  inhere  in  it,  or  whether,  like  other 
contracts,  it  was  perfect,  and  not  within  the  power  of  the  legis- 
lature to  impair  its  obligation. 

The  Morris  and  Essex  Railroad  Company  was  chartered  by 
an  act  of  the  legislature,  Jan.  29,  1885.  Sect.  16  enacts  that, 
^'as  soon  as  the  net  proceeds  of  said  railroad  shall  amount 
to  seven  per  cent  (in  any  one  year)  upon  its  cost,  the  said 
corporation  shall  pay  to  the  treasurer  of  the  State  a  tax  of 
one-half  of  one  per  cent  on  the  cost  of  said  road,  to  be  paid 
annually  thereafter  on  the  first  Monday  of  January  of  each 
year ;  provided,  that  no  other  tax  or  impost  shall  be  levied  or 


By  sect.  20,  "the  legislature  reserve  to  themselves  the 
right  to  alter,  amend,  or  repeal  this  act,  whenever  they  think 
proper." 

The  next  succeeding  legislature,  in  a  supplement  to  the 
charter,  repealed  sect.  20,  and  substituted  this  language :  "  The 
legislature  reserve  to  themselves  the  right  to  alter  or  amend 
this  supplement,  or  the  act  to  which  this  is  a  supplement, 
whenever  the  public  good  may  require  it."  It  is  this  last 
clause  which  counsel  insist  became,  by  operation  of  law,  a 
part  of  the  contract  of  the  act  of  1865,  concerning  taxation, 
already  quoted. 

The  argument  is  that  the  original  charter,  and  all  subsequent 
amendments  and  supplements,  are  to  be  treated  merely  as  parts 
of  one  act,  and  that  this  reserve  of  the  right  to  alter  or  amend 
became  a  part  of  every  new  law  which  has  reference  to  that 
railroad  company. 

In  support  of  this  proposition,  t]}e  cases  of  Newark  City  Bank 
V.  The  Assessor,  80  N.  J.  L.  22,  and  State  v.  Bergen,  34  id.  489, 
are  cited. 

They  announce  the  general  principle  that  a  charter  and  its 
amendments  are  to  be  considered  as  acts  in  pari  materia  in  con- 
struing them,  and  they  do  little  more.  The  precise  point  held 
is,  that  a  city  charter,  being  declared  to  be  a  public  act,  supple* 
ments  and  amendments  to  it  are  also  to  be  treated  as  public 
acts.     But  this  falls  short  of  establishing  the  principle  that  a 
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WBi  nation  in  %  charter  to  a  private  corporation,  of  the  right 
to  repeal  or  amend  it,  shall  extend  to  every  subsequent  amend- 
ment of  the  charter.  It  is  not  easy  to  see  why  such  a  provision 
«hoald  be  extended  beyond  the  terms  in  which  it  is  expressed  ; 
and  all  the  force  which  properly  belongs  to  it  is  given  when 
the  exemption  from  the  constitutional  provision  against  impair- 
ing the  obligation  of  contracts  is  extended  as  far  as  the  lan- 
guage of  the  exemption  justifies,  and  it  should  be  extended  no 
further  by  implication.  The  language  in  the  statute  we  are 
eonstming  covers  the  supplement  of  1836  and  the  original  act, 
and  nothing  more,  —  **  the  right  to  alter  or  amend  this  supple- 
ment, or  the  act  to  which  this  is  a  supplement,"  —  leaving  future 
vapplements  to  make  the  same  reservation,  if  the  legislature  so 
intends. 

Sect  6  of  the  general  act  of  1846  is  by  its  terms  limited  to 
charters  of  corporations  granted  after  its  passage ;  and  it  requires 
a  very  strong  implication  to  make  it  applicable  to  amendments 
to  charters  in  existence  before  its  passage,  though  the  amend- 
ments were  executed  subsequently. 

But,  as  we  have  already  said,  since  the  l^slature  which 
passed  the  act  of  1865  had  the  power  to  make  a  contract  which 
should  not  be  subject  to  repeal  or  modification  by  one  of  the 
parties  to  it  without  the  consent  of  the  other,  the  main  question 
here  is,  Did  they  intend  to  make  such  a  contract? 

The  principal  function  of  a  legislative  body  is  not  to  make 
oontracts,  but  to  make  laws.  These  laws  are  put  into  a  form 
which,  in  all  countries  using  the  English  language  and  inherit- 
ing the  English  common  law,  is  called  a  statute. 

Unless  forbidden  by  some  exceptional  constitutional  pro- 
vision, the  same  authority  which  can  make  a  law  can  repeal 
it.  The  Constitution  of  the  United  States  has  imposed  such 
a  lindtation  upon  the  legislative  power  of  all  the  States,  by 
declaring  that  no  State  shall  pass  any  law  impairing  the  ob- 
ligation of  a  contract.  The  frequency  with  which  this  court 
has  been  called  on  to  declare  State  laws  void,  because  they  do 
impair  the  obligation  of  contracts,  shows  how  very  important 
«Bd  far-reaching  that  provision  is. 

it  may  safely  be  said  that  in  far  the  larger  number  of  cases 
kNMi(^  to  this  ooart  imder  that  clause  of  the  Constitution,  the 
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question  has  been  as  to  the  existence  and  nature  of  the  contract, 
and  not  the  construction  of  the  law  which  is  supposed  to  im- 
pair it ;  and  the  greatest  trouble  we  have  had  on  this  point  has 
been  in  regard  to  what  may  be  called  legislative  contracts,  — 
contracts  found  in  statute  laws  of  the  State,  if  they  existed  at 
all.  It  has  become  the  established  law  of  this  court  that  a 
legislative  enactment,  in  the  ordinary  form  of  a  statute,  may 
contain  provisions  which,  when  accepted  as  the  basis  of  action 
by  individuals  or  corporations,  become  conti*acts  between  them 
and  the  State  within  the  protection  of  the  clause  referred  to 
of  the  Federal  Constitution. 

The  difficulty  in  this  class  of  cases  has  always  been  to  dis- 
tinguish what  is  intended  by  the  legislature  to  be  an  exercise 
of  its  ordinary  legislative  function  in  making  laws,  which,  like 
other  laws,  are  subject  to  its  full  control  by  future  amendments 
and  repeals,  from  what  is  intended  to  become  a  contract  be- 
tween the  State  and  other  parties  when  the  terms  of  the  statute 
have  been  accepted  and  acted  upon  by  those  parties.  This  has 
always  been  a  very  nice  point ;  and,  when  the  supposed  contract 
exists  only  in  the  form  of  a  general  statute,  doubts  still  recur, 
after  all  our  decisions  on  that  class  of  questions. 

These  doubts  are  increased  when  the  terms  of  the  statute 
relate  to  a  matter  which  is  in  its  essential  nature  one  of  exclu- 
sive legislative  cognizance,  and  which  at  the  same  time  requires 
money  or  labor  to  be  expended  by  individuals  or  corporations. 
In  such  cases,  the  legislature  may  be  supposed  to  be  merely 
exercising  its  power  of  regulating  the  burdens  which  are  to  be 
borne  for  the  public  service,  in  which  case  it  could  be  modified 
from  time  to  time  as  legislative  discretion  might  determine ;  or 
it  might  be  a  contract  founded  on  a  fair  consideration  moving 
from  the  party  concerned  to  the  State,  and  which  in  that  case 
would  be  beyond  the  power  of  the  State  to  impair.  Statutes 
fixing  the  taxes  to  be  levied  on  corporations,  partake,  in  a 
striking  manner,  of  this  dual  character,  and  require  for  their 
construction  a  critical  examination  of  their  terms,  and  of  the 
circumstances  under  which  they  are  created. 

The  writer  of  this  opinion  has  always  believed,  and  believes 
now,  that  one  legislature  of  a  State  has  no  power  to  bargain 
away  the  right  of  any  succeeding  legislature  to  levy  taxes  in 
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as  full  a  manner  as  the  Constitution  will  permit.  But,  so  long 
as  the  majority  of  this  court  adhere  to  the  contrary  doctrine, 
he  must,  when  the  question  arises,  join  with  the  other  judges 
in  considering  whether  such  a  contract  has  been  made. 

In  the  case  now  under  consideration,  it  is  conceded  on  all 
hands  that  the  act  of  1865  was  a  contract  for  a  tax  of  one-half 
of  one  per  cent  per  annum  on  the  cost  of  the  Morris  and  Essex 
Railroad,  and  no  more.  But  counsel  for  defendant  says  the 
contract  was  repealable ;  that  the  legislature  of  its  own  volition 
could  impose  other  and  more  burdensome  taxes,  at  its  discretion ; 
that  it  was  a  contract  so  long  as  the  legislature  of  New  Jersey 
was  satisfied  with  it,  and  no  longer.  It  is  conceded,  also,  that 
this  construction  of  it  cannot  be  sustained,  unless  we  are  bound 
to  import  into  it  either  the  reservation  clause  of  the  act  of  1886, 
or  what  is  called  the  interpretation  act  of  1846.  We  have 
already  shown  how  little  reason  there  is  for  doing  this  on  gen- 
eral principles  of  construction.  We  think  it  still  clearer  that 
it  cannot  be  done,  because  it  is  inconsistent  with  the  legislative 
intent  in  passing  the  act  of  1866. 

1.  The  legislature  was  not  willing  to  rest  this  contract  in 
the  usual  statutory  form  alone,  depending  for  its  validity  as  a 
contract  upon  some  action  of  the  corporation  under  it  to  bind 
it  to  its  terms ;  but  they  required  of  the  company  a  formal  writ- 
ten acceptance  within  sixty  days,  or  else  it  became  wholly  in- 
operative. The  company  duly  executed  this  acceptance.  There 
was,  then,  the  complete  formal,  written  instrument  evidencing 
this  contract,  signed  by  the  presiding  o£Scers  of  the  two  houses 
of  the  New  Jersey  legislature,  and  the  governor,  for  one  party, 
and  the  president  and  secretary  and  seal  of  the  railroad  com- 
pany, of  the  other  party.  It  does  seem  as  if  the  legislative 
intention  was  to  make  a  contract  in  the  same  manner,  and  on 
the  same  terms  of  equal  obligation,  as  other  contracts  are  made, 
and  not  to  pass  a  statute  which  it  could  repeal  or  amend  the 
day  after  it  was  signed  by  the  parties. 

2.  There  was  a  well-understood  subject  of  contract.  The 
corporation  wished  authority  to  build  a  branch  road  or  roads, 
with  favorable  route,  and  power  to  acquire  right  of  way ;  and 
the  State  mshed  the  vexed  question  of  the  right  to  tax  the 
corpoi*ation  to  be  settled.     For  the  company  denied  the  right 
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of  the  Stite  to  tax  thein  nnder  their  charter,  until  the  coed 
paid  them  «  net  income  of  seven  per  oent  per  annnm  on  ifai 
cost. 

The  l^klature  said,  If  yon  will  consent  to  pay  the  one*half 
of  one  per  oent  tax  as  originally  agreed,  and  commence  to  do 
this  within  one  year  from  the  time  the  road  shall  be  open  and 
in  use  to  Phillipsbnrgh,  we  will  authorize  an  increase  of  ten 
millions  of  your  capital  stock  and  the  franchises  you  seek  as 
to  the  branch  roads,  and  will  agree  that  the  tax  shall  be  fixed 
at  one-half  of  one  per  cent.  Here  was  a  subject  of  disagree- 
ment adjusted,  additional  rights  granted,  and  the  tax  fixed, 
both  as  to  its  rate  and  the  time  of  commencement. 

Can  it  be  believed  that  it  was  intended  by  either  party  to 
Uiis  contract  that,  after  it  was  signed  by  both  parties,  one  was 
bound  for  ever,  and  the  other  only  for  a  day  ?  That  it  was  in- 
tended to  be  a  part  of  the  contract  that  the  State  of  New  Jersey 
was,  at  her  option,  to  be  bound  or  not?  That  there  was  implied 
in  it,  when  it  was  offered  to  the  acceptance  of  the  company, 
the  right  on  the  part  of  the  legislature  to  alter  or  amend  it  at 
pleasure?  If  the  State  intended  to  reserve  this  right,  what 
necessity  for  asking  the  company  to  accept  in  such  formal  man- 
ner the  terms  of  a  contract  which  the  State  could  at  any  time 
make  to  suit  itself  ? 

8.  The  language  used  by  the  legislature  is  inconsistent  with 
the  right  claimed. 

"  Which  tax  (one-half  of  one  per  cent)  shall  be  in  lieu  and 
satisfaction  of  all  other  taxation  or  impositions  whatsoever  by 
or  under  authority  of  this  State,  or  any  law  thereof."  Is  there 
here  to  be  implied  '^  except  such  laws  as  may  hereafter  be 
enacted"?  Such  a  provision  would  be  to  nullify  the  whole 
contract.  How  could  the  tax  be  in  lieu  and  satisfaction  of  all 
other  taxation,  if  other  taxes  might  be  imposed  next  day  ?  or 
how  can  it  be  said  to  be  in  satisfaction  of  all  taxes  whatsoever 
under  authority  of  the  State,  if  the  State  could  immediately 
impose  another  and  more  burdensome  tax  ? 

We  admit  the  force  of  the  doctrine,  that,  when  it  is  asserted 
that  a  State  has  bargained  away  her  right  of  taxation  in  a  given 
case,  the  conti-act  must  be  clear,  and  cannot  be  made  out  by 
clvbious  implicationst 
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Bat  of  the  existence  of  the  present  contract  there  is  no  doubt. 
Its  meaning  and  its  terms  are  clear  enough,  and,  taken  alone, 
no  one  denies  but  that  it  is  a  contract  which  would  be  protected 
by  the  Constitution  of  the  United  States.  The  implication  is 
of  a  right  to  revoke  it,  and  comes  from  the  other  quarter,  and 
is  one  which  we  do  not  think  exists  by  fair  construction,  and 
which  we  do  not  feel  at  liberty  to  import  into  the  contract  to 
defeat  its  manifest  purpose. 

Judgment  reversed^  and  cau»e  remanded  for  further  proceed- 
ings  in  eonformity  to  this  opinion. 

Mb.  Jusxios  Bradlbt  took  no  part  in  the  consideration  of 
this  case. 


Iksubance  Company  v.  Boon. 

1.  Where  the  iavuet  are  tried  bj  the  court,  its  finding  helongi  to  the  record  m 

folly  as  does  the  Terdict  of  a  Jurj. 

2.  Where  the  court  tried  the  issues  of  fact,  and  its  opinion,  embodying  its  find- 

ings and  the  conclusions  of  law  thereon,  was  filed  concurrently  with  the 
entry  of  the  judgment,  but  there  was  no  formal  finding  of  facts,  and  the  court, 
at  the  next  following  term,  upon  a  rule  awarded,  and,  after  liearing  tlie  par< 
ties,  made  an  order  that  a  special  finding,  with  the  conclusions  of  law  con- 
formable to  that  opinion  so  filed,  be  entered  nunc  pro  tunc,  and  made  part 
of  tlie  record  as  of  the  term  when  the  judgment  was  rendered,  —  Held,  thai 
the  order  was  within  the  discretion  of  the  court,  and  that  by  it  such  special 
finding  became  a  part  of  the  record  of  the  cause,  and  that  the  judgment 
opon  it  is,  without  a  bill  of  exceptions,  subject  to  review  here. 
8.  A  policy  of  insurance  for  one  year,  issued  Sept.  2,  1864,  upon  certain  goods 
then  in  a  store  at  the  city  of  Qlasgow,  Mo.,  contained  the  following  stipula- 
tion :  "  Provided  alujays,  and  it  is  hereby  declared,  that  the  company  shall 
not  be  liable  to  make  good  any  loss  or  damage  by  fire  which  may  happen  or 
take  place  by  means  of  any  invasion,  insurrection,  riot,  or  civil  commotion, 
or  of  any  military  or  usurped  power."  At  an  early  hour  on  the  morning  of 
the  fifteenth  day  of  October,  1864,  an  armed  force  of  the  rebels,  under  mili- 
tary organization,  surrounded  and  attacked  the  city.  It  was  defended  by 
Colonel  Harding  and  the  forces  of  the  United  States  under  his  command, 
and  a  battle  between  them  and  the  rebel  forces  continued  for  many  hows 
When  it  became  apparent  to  Colonel  Harding  that  the  city  could  noi  Im 
successfully  defended,  he.  in  order  to  prevent  the  military  stores  deposited 
in  the  city  hall  from  falling  into  the  possession  of  the  rebel  forces,  set 
fire  to  the  city  hall.  It,  with  its  contents,  was  consumed.  Without  other 
interference,  agency,  or  instrumentality,  the  fire  spread  to  the  building 
next  adjacent  to  the  city  hall,  and  from  building  to  biulding  tbroogh  two 
otfaor  intMrmodiate  baildlngi  to  the  ttoro  ooataining  the  goods  inanxod*  and 
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destroyed  them.  During  this  time,  und  until  after  the  fire  had  consumed 
■Qch  goods,  the  battle  continued,  and  no  surrender  had  taken  place,  nor  had 
the  rebel  forces,  nor  any  part  thereof,  entered  the  ci^.  Hdd,  that  the  fire 
which  destroyed  the  goods  was  excepted  from  the  risk  undertaken  by  the 


Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Connecticut. 

This  was  an  action  commenced  in  September,  1868,  to 
recover  $6,000,  the  amount  of  a  policy  of  insurance,  bear- 
ing date  Sept.  2,  1864,  issued  to  the  plaintiffs  below  by  the 
-iltna  Fire  Insurance  Company  of  Hartford,  Conn.,  for  one 
year,  upon  certain  goods,  wares,  and  merchandise  then  in  their 
store  at  Glasgow,  Mo.,  which  were  destroyed  by  fire  Oct.  16, 
1864.    . 

By  written  stipulation,  a  jury  was  waived,  and  the  issues  of 
fact  tried  by  the  court. 

On  April  28,  1874,  the  court  filed  a  written  opinion  declaring 
their  finding  of  facts  upon  the  evidence,  with  their  conclusions 
of  law  thereon,  and  rendered  judgment  accordingly  for  the 
plaintiffs.  No  other  findings  of  fact  were  had,  nor  was  a  bill  of 
exceptions  tendered  at  that  time.  On  the  13th  of  July  following, 
the  defendant  applied  to  the  circuit  judge  in  vacation  for  a  rule 
on  the  plaintiffs  to  show  cause  why  the  findings  of  fact  and  the 
conclusions  of  law  thereon  should  not  be  stated  by  the  court, 
and  a  bill  of  exceptions  signed  and  filed  nunc  pro  tunc.  Leave 
for  that  purpose  having  been  granted,  execution  of  the  judg- 
ment was  stayed.  August  22,  the  parties  stipulated  in  writing 
that  the  rule  should  be  heard  before  the  district  judge  at  cham- 
bers. Upon  the  hearing,  he,  on  the  twenty-fourth  day  of  that 
month,  granted  the  rule.  At  the  September  Term  of  the  court, 
the  findings  of  fact  and  conclusions  of  law  thereon  were  duly 
entered  nunc  pro  tunc  as  of  the  April  Term,  and  the  bill  of 
exceptions  was  signed  by  both  judges.  The  findings,  so  far 
as  they  involve  any  question  argued  by  counsel  here,  are  as 
follows :  — 

*'  That  the  policy,  which  was  duly  executed  by  the  defendant  and 
delivered  to  the  plaintiffs,  contained  the  following  express  provi- 
sions, annexed  to  the  agreement  of  insurance  and  in  the  body  of 
the  policy,  namely :  — 

^  Provided  alwat/8y  and  it  is  hereby  declared,  that  the  company 
•hall  not  be  liable  to  make  good  any  loss  or  damage  by  fire  which 
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may  happen  or  take  place  by  means  of  any  invarion,  insnrreotion, 
riot,  or  civil  commotion,  or  of  any  military  or  usurped  power,  or 
any  loss  by  theft  at  or  after  a  fire." 

That  the  facts  and  circnmstances  showing  the  cause  of  the 
fire  are  as  follows,  namely :  At  and  before  the  time  of  the  fire 
in  question,  the  city  of  Glasgow,  within  which  the  said  store  of 
the  plaintiffs  was  situated,  was  occupied  as  a  military  post  of 
the  United  States,  by  the  military  forces  and  a  portion  of  the 
army  of  the  United  States  engaged  in  the  civil  war  then,  and 
for  more  than  three  years  theretofore,  prevailing  between  the 
government  and  the  citizens  of  several  Southern  States  who 
were  in  rebellion  and  seeking  to  establish  an  independent  gov- 
ernment, under  the  name  of  the  Confederate  States  of  America. 
As  such  military  post,  the  said  city  of  Glasgow  was  made  the 
place  of  deposit  of  military  stores  for  the  use  of  the  army  of 
the  United  States,  which  stores  were  in  a  building  called  the 
city  hall  of  the  said  city  of  Glasgow,  situated  on  the  same 
street,  on  the  same  side  of  the  street,  and  about  one  hundred 
and  fifty  feet  distant  from  the  plaintiffs*  said  store,  three 
buildings,  nevertheless,  being  located  in  the  intervening  space, 
not,  however,  in  actual  contact  with  either.  Colonel  Chestei 
Harding,  an  officer  of  the  United  States  government,  and  in 
command  of  the  military  forces  of  the  United  States,  held  the 
possession  of  the  said  city,  and  had  lawful  chaise  and  control 
of  the  military  stores  aforesaid.  On  the  fifteenth  day  of  October, 
1864,  an  armed  force  of  the  rebels,  under  military  organization, 
surrounded  and  attacked  the  city  at  an  early  hour  in  the  morn- 
ing, and  threw  shot  aqd  shell  into  the  town,  penetrating  some 
buildings,  and  one  thereof  penetrating  the  said  store  of  the 
plaintiffs,  but  without  setting  fire  thereto  or  causing  any  fire 
therein,  and  some  of  said  shell  killing  soldiers  and  citizens. 
The  city  was  defended  by  Colonel  Harding  and  the  military 
forces  under  his  command,  and  battle  between  the  loyal  troops 
and  the  rebel  forces  continued  for  many  hours.  The  citizens 
fied  to  places  of  security,  and  no  civil  government  prevailed  in 
the  city.  The  rebel  forces  were  superior  in  numbers,  and,  after 
a  battle  of  several  hours,  drove  the  forces  of  the  government 
from  their  position,  compelled  their  surrender,  and  entered  and 
occupied  the  city. 
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Daring  the  battle,  and  when  the  gOTemment  troo|ia  hadi 
been  driven  from  their  exterior  lines  of  defence,  it  becam« 
apparent  to  Colonel  Harding  that  the  city  could  not  be  sucoeaa- 
fully  defended,  and  he  thereupon,  in  order  to  prevent  the  said 
military  stores  from  falling  into  the  possession  of  the  said  rebdf 
forces,  ordered  Major  Moore,  one  of  the  officera  under  bia  eon>- 
maud,  to  destroy  them. 

In  obedience  to  this  order  to  destroy  the  said  stores,  and  haar* 
ing  no  other  means  of  doing  so,  Major  Moore  set  fire  to  the  aai4 
city  hall,  and  thereby  the  said  building,  with  its  contents,,  wm 
consumed.  Without  other  interference,  agency,  or  instjruni«Br 
tality,  the  fire  spread  along  the  line  of  the  street  aforesaid  to 
the  building  next  adjacent  to  the  city  hall,  and  from  building 
to  building  through  two  other  intermediate  buildings  to  tb« 
store  of  the  plaintiffs,  and  destroyed  the  same,  together  wi^ 
its  contents,  including  the  goods  insured  by  the  defendant's 
policy  aforesaid.  During  this  time,  and  until  after  the  fir« 
had  consumed  such  goods,  the  battle  continued,  and  no  auiv 
render  had  taken  place,  nor  had  the  forces  of  the  rebels,  nor 
any  part  thereof,  obtained  the  possession  of  or  entered  the 
city. 

It  was  conceded  that  the  order  of  Colonel  Harding  was,  in 
the  exigency,  a  lawful  and  discreet  use  of  the  military  author*^ 
ity  vested  in  him. 

The  court  declared,  as  conclusions  of  law  upon  the  facta 
found,  that  the  defendant  was  not  exempted  by  virtue  of  tibe 
said  proviso  from  liability  to  the  plaintiffs  under  said  policy,^ 
and  that  the  plaintiffs  were  entitled  to  judgment  for  l|6,00Q, 
the  value  of  the  property  destroyed,  with  interest  thereon  .froiik 
July  1,  1865,  and  costs  of  suit. 

On  the  7th  of  October,  1874,  the  defendant  sued  out  this^  writ 
of  error. 

Mr.  Francis  Felhwes  for  the  defendants  in  error,  in  auppoct 
of  the  judgment  below. 

The  record  presents  no  question  which  can  be  reviewed  hei:^ 
as  the  court  below  had  no  jurisdiction  of  the  cause  after  thft 
close  of  the  term  at  which  the  judgment  was  rendered.  Shajh 
pard  V.  Wilson^  6  How.  275;  Turner  v.  Yeats$^  16  id.  U;  Wat 
tan  V.  United  States,  9  Wheat.  657 ;  Mailer  v.  JSUer«»  dL  U*  & 
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249;  Phillip^s  Practice,  122, 128, 127;  S  Bl.  Com.  276,  816; 
Petersdorff's  Abridgment,  tit.  Amend.  604 ;  Albert  v.  WhiPney^ 
1  Story,  810;  Brush  v.  Robins^  8  McLean,  487;  Camum  t. 
Roberts,  8  Wheat.  691 ;  Bank  of  The  United  States  y.  Massa- 
chusetts, 6  How.  81. 

Bat,  if  the  findings  can  be  considered  a  part  of  the  record,  it 
is  submitted  the  loss  in  question  must  be  attributed  to  its  proxi- 
mate cause.  Gen.  Mutual  Insurance  Co.  v.  Sherwood,  14  How. 
862 ;  Insurance  Company  v.  Tweed,  7  Wall.  44 ;  Welts  t.  Conn. 
Mutual  Life  Insurance  Co.,  48  N.  Y.  84 ;  and  that  is  the  cause 
next  preceding  the  effect,  and  capable  of  producing  it.  In  this 
case,  this  cause  was  clearly  the  act  of  Colonel  Harding  in  si- 
ting fire  to  the  city  hall ;  and  no  other  cause  ^^  intervened  be^ 
tween  this  act  and  the  fact  accomplished."  Invaders,  persona 
in  insurrection,  riot,  or  civil  commotion,  did  not  set  the  fire, 
nor  have  any  part  in  the  destruction  of  the  insured  property. 
The  destruction  was  adverse  to  their  interest.  They  took  the 
town,  but  destroyed  nothing. 

The  soK^Ued  military  necessity  is  not  named  in  the  contract 
as  a  cause  of  exception.  Besides,  it  had,  in  itself,  no  causal 
power.  Furnishing  a  motive  for,  and  in  this  sense  an  ante- 
cedent to,  the  act  of  Colonel  Harding,  it  had  nothing  to  do 
with  causation. 

His  act  was  not  that  of  a  military  or  usurped  power.  Power, 
in  itself,  means  simply  power,  not  lawful  authority.  Military 
power  is  not  lawful  military  authority,  but  rests  upon  mere 
force  of  arms,  and  must,  therefore,  of  necessity  be  usurped. 
The  word  "or"  in  the  proviso  of  the  policy  is  used  as  con- 
junctive, not  as  disjunctive.  It  means  both  military  and 
usurped.  It  is  used  to  express  equivalents.  Thus,  the  excep- 
tions signify  that  any  loss  happening  by  means  of  any  military 
power,  or,  which  is  the  same  thing,  of  any  usurped  power,  shall 
b-""  excepted.  Or  is  often  so  used.  Thus  we  say  a  thing  is  a 
square,  or  a  figure  under  four  equal  sides  and  angles.  And 
the  policy  says,  loss  or  damage,  goods  or  merchandise,  happen 
or  take  place,  military  or  usurped. 

This  construction  is  sustained  by  the  implied  antithesis^ 

Military  has  its  antithesis  in  civil ;  military  power,  in  cml 
power. 
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The  words  "military  or  nsarped  power"  were' first  in- 
trodaced  into  policies  of  insurance  in  Great  Britain  soon  after 
the  Rebellion  of  1716.  They  referred  to  the  power  of  the 
Pretender,  and  not  to  any  lawful  military  authority  or  power 
of  the  realm.  Ellis,  Ins.  41 ;  Park,  Ins.  667 ;  Marsh.  Ins.  791. 
Prior  to  that  time,  the  exceptions  were  "fire  occasioned  by 
invasion  and  foreign  enemy."  The  framers  of  them  seem  to 
have  considered  either  invasion  or  foreign  enemy  as  a  mili- 
tary power,  and  then,  lest  they  might  not  be  comprehensive 
enough  to  embrace  domestic  rebels,  like  the  Pretenders  and 
their  followers,  "  any  military  or  usurped  power  whatsoever  " 
waj3  added.  Manifestly,  "  military  "  and  "  usurped  "  were  sy- 
nonymous. 1  Bell,  Com.  672.  The  courts  of  Great  Britain 
and  of  this  country  treat  them  as  signifying  rebellion  con- 
ducted by  authority.  Drinkwater  v.  The  London  Assurance 
Co.,  2  Wilson,  868 ;  Langdale  v.  Mason,  2  Marsh.  Ins.  791 ; 
City  Fire  Insurance  Co.  v.  Corlies,  21  Wend.  (N.  Y.)  867; 
SpruU  V.  North  Carolina  Mut,  Life  Insurance  Co,,  1  Jones 
(N.  C),  126 ;  Harris  v.  York  Insurance  Co.,  60  Penn.  841. 
And  the  parties  to  the  contract  are  bound  by  the  settled  judicial 
construction  of  the  words.  City  Fire  Insurance  Co.  v.  Corlies, 
supra. 

The  maxim  noscitur  a  sociis  furnishes,  in  this  case,  the 
true  rule  of  interpretation.  Every  other  cause  of  exception 
named  in  the  proviso,  "  invasion,  insurrection,  riot,  civil  com- 
motion," being  unlawful,  the  words  "  military  power,"  in  the 
same  cat^ory,  signify  an  unlawful  military  power,  not  the 
lawful  military  authority  of  the  country.  This  observation 
derives  especial  force  from  the  fact  that  "military"  stands 
here  in  such  close  fellowship  with  "usurped."  Military  or 
usurped  is  the  expression.  Breasted  v.  The  Farmers^  Loan  ^ 
Trust  Co.,  8  N.  Y,  804 ;  Harper's  AdmWs  v.  Fhcenix  Insurance 
Co.,  19  Mo.  606 ;  Cluff  v.  Mut.  Benefit  Life  Insurance  Co., 
18  Allen  (Mass.),  808. 

The  act  of  Colonel  Harding,  so  far  from  being  the  act  of  a 
military  or  usurped  power,  was  an  act  of  civil  jurisdiction, 
whereby  he  asserted,  in  behalf  of  the  nation,  their  paramount 
title  to  the  property,  by  virtue  of  the  right  of  eminent  do- 
main.   Mitchell  V.  Harmony,  18  How.  118 ;  Orant  v.   United 
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StaleB,  1  Ct.  CI.  p.  41;  WiggirCs  Ga%e,  8  id.  p.  412;  Earru  v. 
York  Insurance  Co.^  60  Penn.  841. 

This,  however,  does  not  exempt  the  insiirerR  from  liability. 
But,  on  paying  the  loss,  they  are  substituted  to  the  rights  of 
the  insured. 

If  the  destruction  of  the  goods  was  not  the  intended  conse- 
quence of  the  act  of  Colonel  Harding,  and,  therefore,  not  a  tak- 
ing of  private  property  for  public  use,  but  was  accidental,  it 
was  one  of  those  accidents  the  peril  of  which  the  insurers 
assumed.  It  was  not  thereby  converted  into  the  act  of  rebels, 
nor  did  it,  therefore,  happen  by  means  of  invasion,  insurrection, 
riot,  civil  commotion,  or  of  any  military  or  usurped  power. 

The  underwriters  made  their  own  exceptions,  and  the  <yn\i9 
of  proving  the  loss  to  be  within  the  exceptions  is  on  them.  If, 
therefore,  there  is  any  ambiguity  in  the  words  employed,  or 
any  doubt  as  to  the  loss  being  within  the'  exceptions,  the  prin- 
ciple oi  fortius  contra  proferentem  furnishes  the  rule. 

The  obvious  natural  import  of  the  words  employed  designates 
plainly  the  unlawful  character  of  the  causes  excepted;  the 
history  of  their  first  introduction  into  policies  of  insurance 
shows  the  nature  of  the  risks  intended  to  be  excluded ;  and  the 
subsequent  adjudications  of  the  meaning  of  the  words  render 
it  certain  that  the  words  "military  or  usurped  power"  have 
no  reference  to  acts  of  constitutional  sovereignty,  but  are  limited 
to  acts  of  rebellion.  The  act  of  Colonel  Harding,  which  caused 
the  loss,  was  not  an  act  of  rebellion.  The  loss  was  not,  there- 
fore, excepted  by  the  proviso. 

Mr.  &.  W.  Parsons  and  Mr.  B,  D.  Hvhhard^  contra. 

Mb.  Justice  Stbono  delivered  the  opinion  of  the  court. 

Preliminary  to  any  consideration  of  the  assignments  of  error 
is  the  question  whether  the  bill  of  exceptions  and  the  special 
finding  of  facts  can  be  considered  as  a  part  of  the  record.  The 
issues  formed  by  the  pleadings  were  tried  by  the  court,  without 
the  intervention  of  a  jury,  in  September,  1878,  and  judgment 
for  the  plaintiffs  was  ordered  at  April  Term,  1874.  It  does  not 
appear  that  any  exceptions  were  taken  to  the  rulings  of  the 
court  during  the  progress  of  the  trial,  and  that  which  is  now 
claimed  to  be  a  bill  of  exceptions  has  no  reference  to  any  sacb 
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rulingB.  It  relates  only  to  the  judgment  given  on  tile  findings 
of  the  issues  of  fact.  The  act  of  Congress  which  authorizes 
trials  hy  the  court,  13  Stat.  500,  sects.  649,  700,  Rev.  Stats., 
has  enacted  that  the  finding  of  the  court  upon  the  facts,  which 
may  be  either  general  or  special,  shall  have  the  same  effect  as 
the  verdict  of  a  jury ;  and  that,  when  the  finding  is  special,  the 
review  by  the  Supreme  Court  upon  a  writ  of  error  may  extend 
to  the  determination  of  the  sufficiency  of  the  facts  found  to 
support  the  judgment.  No  bill  of  exceptions  is  required,  or  is 
necessary,  to  bring  upon  the  record  the  findings,  whether  gen- 
eral or  special.  They  belong  to  the  record  as  fully  as  do  the 
verdicts  of  a  jury.  If  the  finding  be  special,  it  takes  the  place 
of  a  special  verdict ;  and,  when  judgment  is  entered  upon  it,  no 
bill  of  exceptions  is  needed  to  bring  the  sufficiency  of  the  find* 
ing  up  for  review.  But  there  must  be  a  finding  of  facts,  either 
general  or  special,  in  order  to  authorize  a  judgment;  and  that 
finding  must  appear  on  the  record.  In  this  case,  there  was-  no 
formal  finding  of  facts  when  the  judgment  was  ordered.  It  is 
to  be  inferred,  it  is  true,  from  the  judgment  and  from  the  entry 
of  the  clerk,  that  the  issue  made  by  the  pleadings  was  found 
for  the  plaintiffs,  but  how,  whether  generally  or  specially,  does 
not  appear.  There  was,  therefore,  a  defect  in  the  record,  which 
it  was  quite  competent  for  the  court  to  supply  by  amendment ; 
and  such  an  amendment  was  made.  After  the  close  of  the 
April  Term,  and  in  the  vacation  next  following,  the  judge  of 
the  court,  on  application  of  the  defendants,  granted  an  order 
upon  the  plaintiffs  to  show  cause  why  the  defendants  should 
not  have  leave  inter  alia  to  make  and  serve  a  case  or  bill  of 
exceptions,  containing  the  evidence  given  at  the  trial,  special 
findings  of  fact  and  law,  and  such  exceptions  thereto  as  the 
defendants  might  desire  to  make,  and  why  such  case  or  bill  of 
exceptions  when  made  and  settled  should  not  be  filed,  nunc  pro 
tunc^  as  of  the  term  when  the  judgment  was  entered.  Upon 
this  rule  both  parties  were  heard ;  and  the  result  was  an  order 
that  ^^a  finding  of  facts  in  the  cause,  with  the  conclusions 
of  the  court  thereupon,  conformably  to  the  opinion  of  the  court 
theretofore  filed,"  be  prepared,  to  be  approved  by  the  court  at 
the  next  following  term  (September)  ;  that  the  defendants  have 
leacw  to  prepare  a  bill  of  exceptions  to  be  allowed^and  signed 
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at  said  term,  and  that  **  said  tspecial  finding  of  facts  "  and  bill 
of  exceptions  should  be  made,  allowed,  and  entered  of  record, 
nunc  pro  tunc^  as  of  the  April  Term,  1874,  of  the  court.  Such 
a  special  finding  was  accordingly  prepared,  and  at  the  Sep- 
tember Term  signed  by  both  the  judges  of  the  Circuit  Court, 
the  order  made  in  vacation  was  made  the  order  of  the  court, 
and  the  separate  findings  of  fact  and  conclusions  of  law,  to- 
gether with  the  bill  of  exceptions,  also  signed,  were  ordered  to 
be  filed,  nunc  pro  tunc^  as  of  April  Term,  1874,  and  made  part 
of  the  record  of  the  cause.  Had  the  court  power  to  make  such 
an  order  respecting  a  special  finding,  and,  if  it  had,  does  the 
order  have  the  effect  of  making  the  special  finding  a  part  of 
the  record  ?  It  is  not  necessary  to  inquire  whether  the  court, 
at  a  term  subsequent  to  the  judgment,  could  lawfully  allow  and 
sign  a  bill  of  exceptions  not  noted  at  the  trial.  It  may  be 
admitted  that  a  court  has  no  such  power ;  but,  as  already  re- 
marked, no  bill  of  exceptions  was  needed  to  bring  any  thing 
upon  the  record.  If  the  special  finding  of  facts  was  properly 
there,  or  was  rightfully  supplied,  the  judgment  of  the  court  is 
subject  to  review  independently  of  any  bill  of  exceptions,  the 
only  office  of  which  is  to  bring  upon  the  record  rulings  that 
without  it  would  not  appear.  It  remains,  therefore,  to  consider 
whether  the  court  could  at  the  September  Term,  by  an  order, 
correct  the  record  by  incorporating  into  it,  nunc  pro  tunc^  a 
special  finding  of  the  facts  upon  which  the  judgment  had  been 
rendered.  It  is  familiar  doctrine  that  courts  always  have  juris- 
diction over  their  records  to  make  them  conform  to  what  was 
actually  done  at  the  time ;  and,  whatever  may  have  been  th^ 
rule  announced  in  some  of  the  old  cases,  the  modern  doctrine 
is  that  some  orders  and  amendments  may  be  made  at  a  subse- 
quent term,  and  directed  to  be  entered  and  become  of  record  as 
of  a  former  term.  In  Bhoads  v.  7%^  Commonwealth^  35  Penn. 
St.  276,  Gibson,  C.  J.,  said :  "  The  old  notion  that  the  record 
remains  in  the  breast  of  the  court  only  till  the  end  of  the 
term  has  yielded  to  necessity,  convenience,  and  common  sense. 
Countless  instances  of  amendment  after  the  term,  but  ostensibly 
made  during  it,  are  to  be  found  in  our  own  books  and  those  of 
our  neighbors.''  Even  judgments  may  be  corrected  in  accord- 
anoe  with  the  tmtfa.     It  has  been  held  by  this  court  that,  at 
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a  subflequent  term,  when  a  judgment  had  before  been  arrested, 
an  amendment  may  be  made  to  apply  the  verdict  to  a  good 
count,  if  another  be  bad,  and  the  minutes  of  the  judge  show 
that  the  evidence  sustained  the  good  one.  Matheson's  AdvCr 
V.  Q-ranCs  AdmW^  2  How.  282.  And  this  has  been  repeatedly 
held  elsewhere.  Generally,  it  may  be  admitted  that  judgments 
cannot  be  amended  after  the  term  at  which  they  were  rendered, 
except  as  to  defects  or  matters  of  form ;  but  every  court  of 
record  has  power  to  amend  its  records,  so  as  to  make  them  con- 
form to  and  exhibit  the  truth.  Ordinarily,  there  must  be  some- 
thing to  amend  by ;  but  that  may  be  the  judge's  minutes  or 
notes,  not  themselves  records,  or  any  thing  that  satisfactorily 
shows  what  the  truth  was.  Within  these  rules,  we  think,  was 
the  order  made  at  September  Term,  that  the  special  finding 
of  facts  and  conclusions  of  law  be  signed  by  the  judges  and 
allowed,  conformably  to  the  opinion  of  the  court  theretofore 
filed,  and  that  it,  together  with  the  order,  should  be  filed  nunc 
pro  tunc  as  of  April  Term,  and  made  part  of  the  record.  It 
was  but  an  amendment  or  correction  of  form,  the  form  of  the 
finding,  not  of  its  substance,  and  there  was  enough  to  amend 
by.  The  opinion,  which  was  filed  concurrently  with  the  entry 
of  the  judgment,  contained  substantially,  almost  literally,  the 
same  statement  of  facts,  and  relied  upon  it  as  the  foundation 
of  the  judgment  given.  True,  that  opinion  is  no  part  of  the 
record,  any  more  than  are  a  judge's  minutes ;  but  it  was  a  guide 
to  the  amendment  made,  and  it  seems  altogether  probable  it 
was  intended  to  be  itself  a  special  finding  of  the  facts.  The 
order  of  September,  1874,  recites  that  the  court  had  at  April 
Term  filed,  announced,  and  declared  their  findings  of  facts,  with 
their  conclusions  of  law  thereupon,  which  findings  and  conclu- 
sions were  embodied  in  the  .opinion  of  the  coui*t  announced  and 
filed  in  the  cause.  And  all  that  was  wanting  to  make  it  a  suffi- 
cient special  finding  was  that  it  was  not  entitled  ^^  finding  of 
facts."  The  amendment  or  correction,  therefore,  contradicts 
nothing  in  the  record  as  made  at  April  Term,  and  it  is  in  strict 
accordance  with  the  truth.  We  conclude,  then,  that  the  order 
of  September  Term  was  within  the  discretion  of  the  court,  and 
that  by  it  the  special  finding  returned  became  a  part  of  the 
record  of  the  cause,  and   that  the  judgment  founded  upon 
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it  is  subject  to  review  in  this  court  without  any  bill  of  excep- 
tions. 

In  so  holding,  we  do  not  depart  from  any  thing  we  have  ever 
decided  respecting  the  power  of  a  court  to  make  up  a  case,  after 
the  expiration  of  a  term,  for  bills  of  exceptions  not  claimed  at 
the  trial.  This  is  not  a  case  of  that  kind.  It  is  the  case  of  a 
correction  of  the  record,  not  merely  an  allowance  of  exceptions 
never  taken,  and  necessary  to  have  been  taken,  to  bring  an  in- 
terlocutory ruling  upon  it.  We  hold  now,  as  we  have  always 
holden,  that  when  bills  of  exceptions  are  necessary  to  bring 
any  matter  upon  record  so  that  it  can  be  reviewed  in  error,  it 
must  appear  by  the  record  that  the  exception  was  taken  at  the 
trial.  A  judge  cannot  afterwards  allow  one  not  taken  in  time. 
Could  he  allow  it,  the  record  would  be  made  to  speak  falsely. 

Coming,  then,  to  the  merits  of  the  case,  the  main  question  is, 
whether  the  fire  which  destroyed  the  plaintiff's  property  "hap- 
pened or  took  place  by  means  of  any  invasion,  insurrection,  riot, 
or  civil  commotion,  or  of  any  military  or  usurped  power."  If  it 
did,  the  loss  was  excepted  from  the  risk  taken  by  the  insurers. 

The  policy  contains  this  express  stipulation:  "Provided 
always,  and  it  is  hereby  declared,  that  the  company  shall  not 
be  liable  to  make  good  any  loss  or  damage  by  fire  which  may 
happen  or  take  place  by  means  of  any  invasion,  insurrection, 
riot,  or  civil  commotion,  or  of  any  military  or  usurped  power, 
or  any  loss  by  theft  at  or  after  a  fire."  The  general  purpose 
of  this  proviso  is  .clear  enough,  but  there  is  controversy  respect- 
ing the  extent  of  the  exemption  made  by  it.  It  has  been  very 
strenuously  argued  that  the  words  "  militai-y  or  usurped  power  " 
must  be  construed  as  meaning  military  and  usurped  power; 
that  they  do  not  refer  to  military  power  of  the  government, 
lawfully  exercised,  but  to  usurped  military  power,  either  that 
exei*ted  by  an  invading  foreign  enemy,  or  by  an  internal  armed 
force  in  rebellion,  sufficient  to  supplant  the  laws  of  the  land 
and  displace  the  constituted  authorities.  There  is,  it  must  be 
admitted,  considerable  authority,  and  no  less  reason,  in  suppon 
of  this  interpretation.  In  our  view  of  the  present  case,  how- 
ever, we  are  not  called  upon  to  affirm  positively  that  such  i9 
the  true  meaning  of  the  words  in  the  connection  in  which  they 
were  used  in  the  policy  now  under  review;  for,  if  it  be  <x>n 
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ceded  that  it  is,  we  are  still  of  opinion  that  the  fire  "which  de- 
stroyed the  premises  of  the  plaintiffs  below  '*  happened,"  "  took 
plaxse,"  or  occurred  by  means  of  a  risk  excepted  in  the  policy. 
In  other  words,  it  was  caused  by  invasion,  and  the  usurped 
military  power  of  a  rebellion  against  the  government  of  the 
United  States,  as  the  contracting  parties  understood  the  terms 
"  invasion  "  and  *'  military  or  usurped  power." 

Policies  of  insurance,  like  other  contracts,  must  receive  a 
reasonable  interpretation  consonant  with  the  apparent  object 
and  plain  intent  of  the  parties.  This  is  entirely  consistent 
with  the  rule  that  ambiguities  should  be  construed  most 
strongly  against  the  underwriters,  and  most  favorably  to  the 
assured.  Manhattan  Insurance  Co.  v.  Stein^  6  Bush  (Ky.), 
662.  It  was  well  said  recently  by  the  New  York  Court  of 
Appeals,  that,  in  construing  contracts,  words  must  have  the 
sense  in  which  the  parties  understood  them.  And,  to  under- 
stand them  as  the  parties  understood  them,  the  nature  of  the 
contract,  the  objects  to  be  attained,  and  all  the  circumstances 
must  be  considered.  Cushman  v.  United  States  Ufe  Insurance 
Co,^  6  Law  Jour.,  p.  601. 

Apply,  now,  these  principles  to  the  present  case.  The  policy 
was  issued  in  1864,  while  the  country  was  convulsed  by  a  civil 
war.  The  property  insured  was  in  a  State  bordering  upon  sec- 
tions, the  people  of  which  were  in  insurrection  against  the 
general  government,  and  confederated  as  a  usurping  power. 
The  State  had  been  the  theatre  of  civil  commotion  and  of 
armed  invasion  during  the  stru^le  between  the  confederated 
States  and  the  Federal  government,  a  struggle  not  then  ended. 
It  was  quite  possible  that  new  invasions  might  be  made  and 
new  destruction  of  property  might  be  caused  by  the  military 
or  usurped  power  then  in  rebellion.  It  is  evident  that  the 
insurers  were  willing  to  assume  only  ordinary  risks,  and  that, 
to  guard  against  more  extended  liability,  the  excepting  clause 
was  introduced  into  the  policy.  The  provision  must  have  been 
intended  to  be  a  protection  to  the  company  against  extraordi- 
nary risks,  attendant  upon  the  condition  of  things  then  existing. 
Invasion  involved,  of  necessity,  resistance  by  the  constituted 
authorities  of  the  government,  and  the  employment  of  its  mili- 
tary force.     Destruction  of  property  by  fire  was  quite  as  likely 
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to  be  caused  by  resistance  to  the  usurping  military  power  as  by 
the  direct  action  of  that  power  itself.  This  must  have  been 
foreseen  and  considered  when  the  insurance  was  effected.  It 
is  difficult,  therefore,  to  believe  that  the  parties  intended  to 
.confine  the  stipulated  exemption  within  the  limits  to  which 
the  assured  would  now  confine  it.  That  the  destruction  of 
the  plaintiff's  property  by  fire  was  a  consequence  of  the  attack 
of  the  oi^anized  rebel  military  forces  upon  the  forces  of  the 
United  States  holding  possession  of  Glasgow,  the  special  find- 
ing of  facts  clearly  shows.  Glasgow  was  a  military  post,  and 
a  place  of  deposit  for  the  military  stores  of  the  United  States, 
which  were  in  the  city  hall.  The  city  was  guarded  and  de- 
fended by  a  military  force  under  the  command  of  Colonel 
Harding. 

At  an  early  hour  of  the  morning  of  the  fifteenth  day  of 
October,  1864,  an  armed  force  of  the  rebels,  under  military 
oiganization,  surrounded  and  attacked  the  city  and  threw  shot 
and  shell  into  it,  penetrating  some  buildings,  and  one  th^^reof 
penetrating  the  store  of  the  plaintiffs,  but  without  setting  fixe 
thereto  or  causing  any  fire  therein,  and  some  of  the  shell  kill- 
ing soldiers  and  citizens.  The  city  was  defended  by  Colonel 
Harding  and  the  military  forces  under  his  command,  and  a 
battle  between  the  loyal  troops  and  the  rebel  forces  continued 
for  many  hours.  The  citizens  fled  to  places  of  security,  and 
no  civil  government  prevailed  in  the  city.  The  rebel  forces  were 
superior  in  number,  and  drove  the  forces  of  the  government 
from  their  position,  compelled  their  surrender,  and  entered  and 
occupied  the  city. 

During  the  battle,  and  when  the  government  troops  had  been 
driven  from  their  exterior  lines  of  defence,  it  became  apparent 
to  Colonel  Harding  that  the  city  could  not  be  successfully 
defended,  and  he  thereupon,  in  order  to  prevent  the  said  mili- 
tary stores  from  falling  into  the  possession  of  the  rebel  forces, 
ordered  Major  Moore,  one  of  the  officers  under  his  command, 
to  destroy  them. 

In  obedience  to  this  order  to  destroy  the  said  stores,  and 

having  no  other  means  of  doing  so.  Major  Moore  set  fire  to  the 

city  hall,  and  thereby  the  said  building,  with  its  contents,  was 

consumed.    Without  other  interference,  agency,  or  instrumen- 

vol-  V.  9 
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tality,  the  fire  spread  along  the  line  of  the  street  aforesaid  to  the 
building  next  adjacent  to  the  city  hall,  and  from  building  to 
building  through  two  other  intermediate  buildings  to  the  store 
of  the  plaintifiEs,  and  destroyed  the  same,  together  with  its  con- 
tents, including  the  goods  insured  by  the  defendant's  policy 
aforesaid.  During  this  time,  and  until  after  the  fire  had  con- 
sumed such  goods,  the  battle  continued;  and  no  surrender  had 
taken  place,  nor  had  the  forces  of  the  rebels,  nor  any  pai*t 
thereof,  obtained  the  possession  of  or  entered  the  city. 

In  view  of-  this  state  of  facts  found  by  the  court,  the  inquiry 
is,  whether  the  rebel  invasion  or  the  usurping  military  force  or 
power  was  the  predominating  and  operative  cause  of  the  fire. 
The  question  is  not  what  cause  was  nearest  in  time  or  place  to 
the  catastrophe.  That  is  not  the  meaning  of  the  maium 
cau9a  proxima^  nan  remota  tp^ctatur. 

The  proximate  cause  is  the  efficient  cause,  the  one  that  neo- 
essaiily  sets  the  other  causes  in  operation.  The  causes  that 
are  merely  incidental  or  instruments  of  a  superior  or  control- 
liug  agency  are  not  the  proximate  causes  and  the  responsible 
ones,  though  they  may  be  nearer  in  time  to  the  result.  It 
is  only  when  the  causes  are  independent  of  each  other  that 
the  nearest  is,  of  course,  to  be  charged  with  the  disaster.  A 
careful  consideration  of  the  authorities  wiU  vindicate  this 
rule.  Mr.  Phillips,  in  his  work  on  Insurance,  sect.  1097,  in 
speaking  of  a  nisi  priu9  case  of  a  vessel  burnt  by  the  master 
and  crew  to  prevent  its  falling  into  the  hands  of  the  enemy, 
Gordon  v.  Rimmingtony  1  Camp.  128,  says,  the  '^  maxim  cama 
proxima  spectatur  affords  no  help  in  these  cases,  but  is,  in 
fact,  fallacious ;  for  if  two  causes  conspire,  and  one  must  be 
chosen,  the  more  scientific  inquiry  seems  to  be,  whether  one  is 
not  the  efficient  cause,  and  the  other  merely  instrumental  or 
merely  incidental,  and  not  which  is  nearer  in  place  or  time  to 
the  consummation  of  the  catastrophe.'*  And  again,  in  sect. 
1182 :  ^'  In  case  of  the  concurrence  of  different  causes,  to  one 
of  which  it  is  necessary  to  attribute  the  loss,  it  is  to  be  attrib- 
uted to  the  efficient  predominating  peril,  whether  it  is  or  is  not 
in  activity  at  the  consummation  of  the  disaster."  In  Brady  v. 
Northwestern  hisurance  Oo.^  11  Mich.  425,  Martin,  C.  J.,  in 
delivering  the  opinion  of  the  court,  said :   ^^  That  which  is  the 
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aetaal  cause  of  the  loss,  whether  operating  directly  or  by  p«t* 
ting  intervening  agencies,  the  operation  of  which  could  not  be 
reasonably  avoided,  in  motion,  by  which  the  loss  is  produced,  is 
the  cause  to  which  such  loss  should  be  attributed."  In  St  John 
V.  American  Mvtual  Insurance  Co.^  11  N.  Y.  619,  the  insurance 
was  against  fire,  but  the  policy  exempted  the  insurers  from  any 
loss  occasioned  by  the  explosion  of  a  steam-boiler.  A  fire  oc- 
curred, caused  by  an  explosion,  which  destroyed  the  insured 
property.  The  court,  regarding  the  explosion,  and  not  the  fire, 
as  the  predominating  cause  of  the  loss,  held  the  insurers  not 
liable.  Decisions  are  numerous  to  the  same  effect.  Policies  of 
insurance  do  not  protect  an  assured  against  his  voluntary  de- 
struction of  the  thing  insured.  Yet  in  Gordon  v.  Rimmington^ 
supra,  it  was  held  that,- when  the  captain  of  a  ship  insured 
against  fire  burned  her  to  prevent  her  falling  into  the  hands  of 
the  enemy,  it  was  a  loss  by  fire  within  the  meaning  of  the 
policy.  It  was  because  the  fire  was  caused  by  the  public 
enemy.  The  act  of  the  captain  was  the  nearest  cause  in  time, 
but  the  danger  of  capture  by  the  public  enemy  was  regarded  as 
the  dominating  cause.  Vide  also  Emerigon,  torn.  i.  p.  434. 
And  we  find  the  same  principle  followed  in  common  practice. 
Often,  in  case  of  a  fire,  much  of  the  destruction  is  caused  by 
water  applied  in  efforts  to  extinguish  the  flames.  Yet  it  is  nol 
doubted  all  that  destruction  is  caused  by  the  fire,  and  insurers 
against  fire  are  held  liable  for  it.  In  Lynd  v.  Ttfnsboro\  11 
Cush.  (Mass.)  568,  where  it  appeared  that  a  traveller  had  been 
injured  by  leaping  from  his  carriage,  exercising  ordinary  care 
and  prudence,  in  consequence  of  a  near  approach  to  a  defect  in  a 
highway,  the  town  was  held  liable,  though  the  carriage  did  not 
come  to  the  defect.  The  defect  was  regarded  as  the  actual,  the 
dominating,  cause.  And  in  this  court  similar  doctrine  has  been 
asserted.  Insurance  Company  v.  Tweed,  7  Wall.  44,  the  prin- 
ciple of  which  case,  we  think,  should  rule  the  present.  There 
it  was,  in  effect,  ruled  that  the  efficient  cause,  the  one  that  set 
others  in  motion,  is  the  cause  to  which  the  loss  is  to  be  attrib- 
uted, though  the  other  causes  may  follow  it  and  operate  more 
immediately  in  producing  the  disaster. 

In  BtMer  v.  Wildmar^  3  B.  &  A.  398,  may  be  found  a  ease 
where  the  captain  of  a  Spanish  ship,  in  order  to  prevent  a 
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quantity  of  Spanish  dollars  from  falling  into  the  hands  of  an 
enemy  by  whom  he  was  about  to  be  attacked,  threw  them  into 
the  sea.  The  suit  was  upon  a  policy  insuring  the  dollars,  and 
judgment  was  given  for  the  plaintiflE.  Bayley,  J.,  said,  "  It 
was  the  duty  of  the  master  to  prevent  any  thing  which  could 
strengthen  the  hands  of  the  enemy  from  falling  into  their  pos- 
session. Now,  as  money  would  strengthen  the  enemy,  it  was 
the  duty  of  the  master  to  throw  it  overboard ;  and  the  sacrifice 
of  the  money  was,  therefore,  ex  Justa  causa.  It  seems  to  me, 
therefore,  this  is  a  loss  by  jettison.  But  it  is  not  a  loss  by 
jettison :  it  is  a  loss  by  enemies.  It  clearly  falls  within  the 
principle  stated  by  Emerigon,  in  the  case  of  the  destruction  of 
a  ship  by  fire  ;  and  I  think  the  enemy  was  the  proximate  cause 
of  the  loss."  Holroyd,  J.,  said,  "  It  seemed  to  him  it  was  a 
loss  by  enemies,  for  the  meditated  attack  was  the  direct  cause 
of  the  loss."  A  similar  doctrine  was  asserted  in  Barton  v.  The 
Home  Insurance  Co.^  42  Mo.  156 ;  and  in  Marcy  v.  Merchants^ 
Mutual  Insurance  Co.^  19  La.  Ann.  888.  It  is  a  doctrine  resting 
upon  reason,  and  in  accord  with  the  common  understanding  of 
men.  Applying  it  to  the  facts  found  in  the  present  case,  the 
conclusion  is  inevitable,  that  the  fire  which  caused  the  destruc- 
tion of  the  plaintiffs'  property  happened  or  took  place,  not  merely 
in  consequence  of,  but  by  means  of,  the  rebel  invasion  and  mili- 
tary or  usurped  power.  The  fire  occurred  while  the  attack  was  in 
progress,  and  when  it  was  about  being  successful.  The  attack, 
as  a  cause,  never  ceased  to  operate  until  the  loss  was  complete. 
It  was  the  causa  causans  which  set  in  operation  every  agency 
that  contributed  to  the  destruction.  It  created  the  military 
necessity  for  the  destruction  of  the  military  stores  in  the 
city  hall,  and  made  it  the  duty  of  the  commanding  ofiicer 
of  the  Federal  forces  to  destroy  them.  His  act,  therefore, 
in  setting  fire  to  the  city  hall,  was  directly  in  the  line  of  the 
force  set  in  motion  by  the  usurping  power,  and  what  that 
power  must  have  anticipated  as  a  consequence  of  its  action. 
It  cannot  be  said  that  was  not  anticipated  which  military  ne- 
cessity recognized.  And  the  insurers  and  the  assured  must 
have  looked  for  such  action  by  the  Federal  forces  as  a  probable 
and  reasonable  consequence  of  an  overpowering  attack  upon 
the  city  by   an   invading  rebellious  force.     Having  excepted 
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from  the  risk  undertaken  responsibility  for  such  an  attack,  they 
excepted  with  it  responsibility  for  the  consequences  reasonably 
to  be  anticipated  from  it. 

The  court  below  regarded  the  action  of  the  United  States 
military  authorities  as  a  su£Scient  cause  intervening  between 
the  rebel  attack  and  the  destruction  of  the  plaintiffs'  property, 
and  therefore  held  it  to  be  the  responsible  proximate  cause. 
With  this  we  cannot  concur. 

The  proximate  cause,  as  we  have  seen,  is  the  dominant 
cause,  not  the  one  which  is  incidental  to  that  cause,  its  mere 
instrument,  though  the  latter  may  be  nearest  in  place. and  time 
to  the  loss.  In  Milwaukee  ^  Saint  Fatd  Railway  Co.  v.  Kel- 
logg^  94  U.  S.  469,  we  said,  in  considering  what  is  the  prox- 
imate and  what  the  remote  cause  of  an  injury,  ^'  The  inquiry 
must  always  be  whether  there  was  any  intermediate  cause  dis- 
connected  from  the  primary  faulty  and  self-operating,  which  pro- 
duced the  injury."  In  the  present  case,  the  burning  of  the  city 
hall  and  the  spread  of  the  fire  afterwards  was  not  a  new  and 
independent  cause  of  loss.  On  the  contrary,  it  was  an  incident,  a 
necessary  incident  and  consequence,  of  the  hostile  rebel  attack 
on  the  town,  —  a  military  necessity  caused  by  the  attack.  It 
was  one  of  a  continuous  chain  of  events  brought  into  being  by 
the  usurped  military  power,  —  events  so  linked  together  as  to 
form  one  continuous  whole.  The  case  is,  therefore,  clearly 
within  the  doctrine  asserted  by  Emerigon,  and  held  in  Butler 
▼.  Wildman^  and  in  the  other  cases  we  have  cited.  Hence  it 
must  be  concluded  that  the  fire  which  destroyed  the  plaintiffs' 
property  took  place  by  means  of  an  invasion  or  military  or 
usurped  power,  and  that  it  was  excepted  from  the  risk  ud  ler- 
taken  by  the  insurers. 

Judgment  reversed  and  record  remitted^  with  inntruetums  to 
enter  judgment  for  the  defendant  below. 

Mb.  Justice  Cuffobd,  Mb.  Jitsticb  Millbb,  and  Mb. 
JusTiGB  FiBLD  dissented. 

Mb.  Justice  Cliffobd.  Parties  in  civil  cases  pending  in  the 
Circuit  Court,  or  their  attorneys  of  record,  may  file  a  stipula- 
tion in  writing  with  the  clerk  of  the  court,  waiving  a  jury ;  and, 
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whenever  tbey  do  so,  the  issries  of  fact  in  the  case  may  be  tried 
and  determined  by  the  court  without  the  intervention  of  a  jury. 

Where  a  jury  is  waived  and  the  issues  of  fact  are  submitted 
to  the  court,  the  finding  of  the  court  may  be  either  general  or 
special,  as  in  cases  where  an  issue  of  fact  is  found  by  a  jury ; 
but  where  the  finding  is  general,  the  parties  are  concluded  by 
the  determination  of  the  court,  except  in  cases  where  exceptions 
are  taken  to  the  rulings  of  the  court  in  the  progress  of  the  trial. 

Such  rulings,  if  duly  presented  by  a  bill  of  exceptions,  may 
be  reviewed  here,  even  though  the  finding  is  general ;  but  the 
finding  of  the  court,  if  general,  cannot  be  reviewed  in  this  court 
by  bill  of  exceptions,  or  in  any  other  manner,  as  the  act  of  Con- 
gress provides  that  the  finding  '^  shall  have  the  same  effect  as 
the  verdict  of  a  jury  "  in  a  case  where  no  such  waiver  is  made. 
18  Stat.  601 ;  Insurance  Company  v.  Fohom^  18  Wall.  287 ; 
Narris  v.  Jackson^  9  id.  125;  Insurance  Company  v.  Sea,  21 
id.  188  ;   Copelin  v.  Insurance  Company ^  9  id.  461. 

Facts  found  by  a  jury  could  only  be  re-examined  under  the 
rules  of  the  common  law,  either  by  the  granting  of  a  new  trial 
by  the  court  where  the  case  was  tried  or  to  which  the  record 
was  returnable,  or  by  the  award  of  a  venire  facias  de  novo  by 
the  appellate  court  for  some  error  of  law  which  intervened  in  the 
proceedings.  Parsons  v.  Bedford^  2  Pet.  448  ;  2  Story,  Const., 
sect.  1770. 

Nothing,  therefore,  is  open  to  re-examintion  in  such  a  case, 
except  such  of  the  rulings  of  the  court  made  in  the  progress  of 
the  trial  as  are  duly  presented  by  a  bill  of  exceptions. 

When  a  court  sits  in  the  place  of  a  jury,  and  finds  the  facts, 
this  court  cannot  review  that  finding.  If  there  is  any  error  in 
such  a  case,  shown  by  the  record,  in  admitting  or  rejecting 
testimony,  it  can  be  reviewed  here ;  but  when  the  court,  by 
permission  of  the  parties,  takes  the  place  of  the  jury,  its  find- 
ing of  facts  is  conclusive,  precisely  as  if  a  jury  had  found  them 
by  verdict.     Basset  v.  United  States,  9  Wall.  88. 

Matters  of  fact  under  such  a  submission  must  be  found  by 
the  Circuit  Court  and  not  by  the  Supreme  Court,  as  the  act  of 
Congress  provides  that  the  issues  of  fact  may  be  tried  and  de- 
termined by  the  Circuit  Court  where  the  suit  is  brought. 

Gbods  and  merchandise  deposited  in  a  two-story  brick  store- 
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hooBe,  to  a  large  amoimt,  were  owned  by  the  plaintifb ;  Mod 
thej  procured  the  storehouse  and  the  goods  to  be  inMured  by 
the  defendants  against  loss  or  damage  by  fire,  in  the  company 
of  the  defendants,  to  the  amount  of  116,000,  to  be  paid  within 
sixty  days  after  notice  and  proof  of  loss  made  by  the  assured, 
in  conformity  with  the  conditions  of  the  policy,  subject  to  the 
proviso  that  the  company  shall  not  be  liable  to  make  good  any 
loss  or  damage  by  fire  which  may  happen  or  take  place  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion,  or 
of  any  military  or  usurped  power,  or  any  loss  by  theft  at  or 
after  a  fire. 

On  the  15th  of  October,  1864,  the  storehouse,  with  the  goods 
insured,  was  consumed  by  fire,  as  is  more  fully  explained  in  the 
transcript.  Payment  of  the  loss  being  refused,  the  plaintiffs 
instituted  the  present  suit.  Service  was  made ;  and  the  defend- 
ants appeared  and  pleaded  the  general  issue,  with  notice  of 
special  matter  to  be  offered  under  that  plea.  Pursuant  to  the 
act  of  Congress,  the  parties  filed  a  stipulation  in  writing  with 
the  clerk  of  the  court,  waiving  a  trial  by  jury ;  and  the  court 
proceeded  to  try  and  determine  the  issues  <^  fact  in  the  case, 
and  the  statement  is,  that  the  parties  and  their  counsel  were 
fully  heard. 

By  the  reoord,  it  also  appears  that  the  court,  upon  due  con 
sideration,  '*  found  the  issues  for  the  plaintiffs,  and  rendered 
judgment  in  their  favor  "  for  the  sum  of  99,177«50  dumages  and 
costs  of  suit ;  and  that  execution  issued  therefor.  Superadded 
to  that  is  the  statement  of  the  clerk,  that,  upon  the  rendering  of 
said  judgment,  the  opinion  of  the  court  was  filed  in  said  matter 
in  the  words  and  figures  set  forth  in  the  printed  transcript. 
Judgment  was  rendered  on  the  28th  of  April,  1874,  and  on  the 
first  day  of  Jime  in  the  same  year  execution  against  the  defend- 
ants was  issued  to  the  plainti£h,  which,  <hi  the  17th  of  August 
thereafter,  was  returned  unsatisfied ;  and  on  the  same  day  an 
alioi  execution  was  issued  in  their  favor,  which  has  not  yet 
been  returned. 

Application  was  made  to  the  circuit  judge  by  the  defendants, 
July  18;  1874,  for  leave  to  make  a  case,  or  bill  of  exceptions  in 
the  ease,  to  contain  the  evidence  given  at  the  trial,  qpeeial  find- 
ings of  fact  and  law  to  be  signed  by  the  court  or  one  of  the 
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justices  who  presided  in  the  trial,  and  to  contain  such  excep- 
tions thereto  as  the  defendants  may  desire  to  make ;  and  that 
the  same,  when  made  and  settled,  may  be  filed  nunc  pro  tune  as 
of  the  term  when  the  judgment  was  rendered,  and  for  a  stay  of 
execution.  Instead  of  granting  the  application,  the  circuit 
judge  laid  a  rule  on  the  plaintiffs  or  their  counsel  to  show 
cause,  on  a  day  and  at  a  place  named,  why  the  defendants 
should  not  have  the  leave  requested  in  the  application. 

Subsequently  the  parties,  by  stipulation,  changed  the  time  and 
place  for  hearing  the  rule  to  show  cause,  and  agreed  that  it 
might  be  heard  by  Judge  Shipman,  subject  to  the  right  of  the 
plaintiffs  to  object  to  the  jurisdiction  of  the  court  or  any  judge 
thereof  to  entertain  such  an  application  after  the  expiration 
of  the  term  when  the  judgment  was  rendered.  Due  hearing 
was  had  before  the  district  judge,  and  he  passed  an  order  to  the 
effect  following :  that  a  finding  of  facts  in  the  cause,  with  the 
conclusions  of  the  court  thereon,  conformably  to  the  opinion  of 
the  court  heretofore  filed,  be  prepared  by  the  defendants  and 
be  submitted  to  the  plaintiffs,  to  be  approved  and  signed  by 
the  court  at  the  September  Term  of  the  Circuit  Court,  to  be 
holden  at  Hartford  on  the  third  Tuesday  of  September,  1874, 
and  that,  the  defendants  have  leave  to  prepare  a  bill  of  excep- 
tions which  shall  be  allowed  and  signed  by  the  judge  of  said 
court  at  said  term,  which  said  special  finding  of  facts  and  a  bill 
of  exceptions  shall  be  made  and  allowed  and  entered  of  record 
nunc  pro  tunc  as  of  the  April  Term,  1874,  of  said  court,  and  that 
execution  be  stayed  as  therein  provided. 

In  conformity  with  that  order,  the  special  finding  of  facts  and 
the  bill  of  exceptions  exhibited  in  the  transcript  were,  on  the 
third  Tuesday  of  September,  signed,  filed,  and  entered  of  rec- 
ord nunc  pro  tunc  as  of  the  previous  April  Term  of  the  said 
court,  in  the  words  and  figures  specially  set  forth  in  the  trans- 
cript. Just  preceding  the  entry  of  the  judgment,  the  record 
states  that  the  court  found  the  issues  for  the  plaintiffs,  and 
rendered  judgment  in  their  favor.  Five  months  after  that,  the 
court  allowed  the  defendants  to  prepare  a  special  finding,  and 
made  an  order  that  it  be  entered  of  record  as  of  the  day  of  the 
judgment  rendered  at  the  preceding  term,  in  direct  contradic- 
tion of  the  entry  made  at  the  judgment  term. 
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Beyond  all  doubt,  the  finding  which  preceded  the  judgment, 
as  set  forth  in  the  transcript,  is  general^  and  it  is  equally  clear 
that  the  judgment  was  rendered  on  the  28th  of  April,  in  pursu- 
ance of  that  finding.  What  is  now  called  the  ^'  finding  of  facts  *' 
and  the  bill  of  exceptions  were  filed  at  the  next  term  of  the 
court,  which  was  held  at  Hartford  the  following  September, 
nearly  five  months  after  the  judgment  was  rendered.  Both 
of  those  papers  were  filed  and  entered  of  record  subject  to 
the  objections  of  the  plaintiff s  ;  and  the  defendants  sued  out  the 
present  writ  of  error,  and  removed  the  cause  into  this  court. 

Two  errors  are  assigned  by  the  defendants,  as  follows :  1. 
That  the  court,  instead  of  adjudging  that  the  defendants  were 
liable,  should  have  decided  that  they  were  exempt  from  liabil- 
ity, by  virtue  of  the  proviso  in  the  policy.  2.  That  the  judg- 
ment, instead  of  being  for  the  plaintiffs,  should  have  been  for 
the  defendants. 

Any  discussion  of  the  question  touching  the  regularity  of  the 
bill  of  exceptions,  or  of  any  question  therein  raised,  is  wholly 
unnecessary,  as  the  errors  assigned  do  not  present  any  question 
of  the  kind  ;  and,  if  they  did,  it  is  clear  that  no  such  question 
could  be  of  any  benefit  to  the  defendants,  for  two  reasons, 
either  of  which  is  conclusive  against  the  defendants :  1.  Be- 
cause the  record  does  not  show  that  the  defendants  objected  to 
any  ruling  of  the  court  during  the  progress  of  the  trial. 

Repeated  decisions  of  this  court  have  settled  the  rule  that 
the  exception  must  show  that  it  was  taken  and  reserved  by 
the  party  at  the  trial,  but  that  it  may  be  drawn  out  and  signed 
or  sealed  by  the  judge  afterwards.  United  States  v.  Breitling^ 
20  How.  262 ;  Dredge  v.  Forsyth,  2  Black,  668 ;  Kellogg  v. 
Forsyth,  2  id.  671. 

2.  Because  the  bill  of  exceptions  was  neither  made,  signed, 
nor  entered  of  record  until  the  next  term,  nearly  five  months 
after  the  judgment  was  rendered.  Flanders  v.  Tweed,  9  Wall. 
426. 

Unless  it  appears  that  the  objection  to  the  ruling  of  the 
court  was  taken  at  the  trial,  the  bill  of  exceptions  drawn  up 
and  signed  subsequently  to  the  judgment,  if  it  has  no  other 
foundation  than  a  ruling  of  the  court  not  objected  to  at  the 
time,  cannot  properly  be  r^arded  as  a  part  of  the  record. 
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Tested  by  these  considerations,  it  is  clear  that  the  questions 
presented  in  the  paper  called  the  bill  of  exceptions  must  be 
overruled,  for  the  reason  that  the  paper  in  question  was  never 
signed,  filed,  or  entered  of  record  in  season  to  constitute  a  part  of 
the  record. 

Suppose  that  is  so,  then  it  is  clear  that  there  is  no  proper 
bill  of  exceptions  in  this  case.  Concede  that,  and  it  follows 
that  the  paper  called  '^  finding  of  facts  **  is  the  only  matter  that 
remains  for  re-examination. 

Even  the  defendants  do  not  contend  that  the  opinion  of  the 
court  filed  in  the  case,  at  the  date  of  the  judgment,  is  the  spe- 
cial finding  contemplated  by  the  act  of  Congress  empowering 
parties  to  waive  a  jury,  nor  do  they  deny  that  the  general  find- 
ing therein  specified  concludes  the  parties  where  there  ai'e  no 
proper  exceptions  to  the  rulings  of  the  court  during  the  progi'ess 
of  the  trial.  Such  a  denial,  if  made,  would  be  of  no  avail,  as 
the  act  of  Congress  provides  that  the  finding,  whether  general 
or  special,  shall  have  the  same  effect  as  the  verdict  of  a  jury; 
and  every  one  knows  that  the  seventh  amendment  provides  that 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the 
common  law. 

Confirmation  of  those  views,  if  any  be  needed,  is  found  in 
numerous  decisions  of  this  court,  in  which  the  very  point  as  to 
the  legal  effect  of  a  general  finding  of  the  Circuit  Court  is 
expressly  adjudged  and  determined.  Cooper  v.  Omohundro^  19 
Wall.  65  ;  Orew9  v.  Brewer^  id.  70 ;  Insurance  Company  v.  <Sea, 
21  id.  168. 

Issues  of  fact  in  such  a  case  may  be  tried  and  determined  by 
the  Circuit  Court ;  and,  if  it  be  true  that  the  general  finding  of 
the  court  shall  have  the  same  effect  as  the  verdict  of  a  jury, 
then  it  follows  that  the  finding  can  only  be  re-examined  either 
by  a  motion  for  a  new  trial  in  the  court  where  the  finding  was 
made,  or  by  the  award  of  a  venire  facias  de  novo  in  the  appel- 
late court.  When  the  finding  is  special,  the  review  may  also 
extend  to  the  determination  of  the  sufficiency  of  the  facte 
found  to  support  the  judgment;  but  ^  if  the  jury  is  waived,  and 
die  court  chooses  to  find  generally  for  one  side  or  the  other, 
the  lofling  party,"  says  Mr.  Justice  Bradley,  ^has  no  redress,  as 
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error,  except  for  the  wrongful  admission  or  rejection  of  eri- 
dence.*  *     Dirat  ▼.  MorrUy  14  id.  484. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  the 
general  finding  in  such  a  case  concludes  the  right  of  the  parties, 
an  less  there  is  some  proper  exception  to  the  ruling  of  the  court 
in  the  progress  of  the  trial. 

Where  the  finding  is  general,  nothing  is  open  to  review  here 
except  such  rulings  of  the  court  in  the  progress  of  the  trial 
as  are  duly  presented  in  a  bill  of  exceptions,  and,  even  when 
the  finding  is  special,  the  re-examination  can  only  extend  to  the 
question  whether  the  facts  found  are  sufiScient  to  support  the 
judgment.  Propositions  of  fact  found  by  the  Circuit  Court  in 
such  a  case  are  equivalent  to  a  special  verdict,  and,  consequently, 
are  irreviewable  here  except  for  the  purpose  of  determining  the 
single  question  whether  they  are  suflScient  to  waiTant  the  judg- 
ment ;  nor  is  the  Circuit  Court  required  to  make  a  special  find- 
ing, as  the  act  of  Congress  provides  that  the  finding  of  the 
Circuit  Court  may  be  either  general  or  special,  giving  the  Circuit 
Court  the  same  power  in  that  regard  as  has  always  been  po^ 
sessed  by  a  jury.  Insurance  Company  v.  Fohom^  18  Wall.  287  ; 
1  Archb.  Pr.  (2d  Am.  ed.)  218 ;  Co.  Litt.  228  6;  Litt.,  sect- 
386 ;  8  Bl.  Com.  878. 

Exceptions  are  allowed  to  the  rulings  of  the  court  in  the  prog- 
I'ess  of  the  trial,  and  the  provision  is,  that  the  review,  if  the 
finding  is  special,  may  also  extend  to  the  determination  of  the 
sufiiciency  of  the  facts  found  to  support  the  judgment ;  but  if 
there  be  no  exceptions  to  the  rulings  of  the  court  in  the  progress 
of  the  trial,  and  no  special  finding  of  the  facts,  the  judgmenf 
must  be  affirmed,  as  this  court  has  no  power  to  re-examine 
any  question  decided  by  the  Circuit  Court. 

Sufficient  has  already  been  remarked  to  show  that  there  is  no 
valid  bill  of  exceptions  in  the  case,  and  that  the  paper  in  the 
record  called  "  finding  of  facts  "  was  not  signed  or  filed  until 
the  next  term  after  the  general  finding  was  made,  and  nearly 
five  months  after  the  judgment  was  rendered. 

Redress  here  by  writ  of  error  can  only  be  had  when  a  party 
is  i^grieved  by  some  error  in  the  foundation,  proceedings,  judg« 
ment,  or  execution  of  a  suit  in  a  court  of  i^eoord ;  and  it  is  for 
that  reason  that  the  bill  of  exceptions  is  allowed,  in  order  that 
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oeitain  matters  resting  in  parol  may  be  incorporated  into  the 
record  for  the  inspection  of  the  proper  appellate  tribunaL 
Suydam  v.  Williamson^  20  How.  427. 

Matters  resting  in  parol,  like  the  opinion  of  the  court,  are 
not  j\  part  of  the  record,  and  nothing  therein  contained  can  be 
assigned  for  error.  Williams  v.  Norrisy  12  Wheat.  118  ;  Davis 
V.  Packard,  6  Pet.  41 ;  Medbury  v.  State,  '2A  How.  414. 

Findings  of  fact  in  the  form  called  special  findings,  like  a 
special  verdict,  furnish  the  means  of  reviewing  such  questions 
of  law  arising  in  the  case  as  respect  the  sufSciency  of  the  facts 
found  to  support  the  judgment ;  but,  where  the  finding  is  general, 
the  losing  party  cannot  claim  the  right  to  review  any  question 
of  law  arising  in  the  case,  except  such  as  grow  out  of  the  rulings 
of  the  Circuit  Court  in  the  progress  of  the  trial,  which  do  not 
in  any  sense  whatever  include  the  general  finding,  nor  the  con- 
clusions of  the  Circuit  Court  embodied  in  the  general  finding, 
as  the  general  finding  is  in  the  nature  of  a  general  verdict,  and 
constitutes  the  foundation  of  the  judgment. 

No  review  of  a  judgment  in  such  a  case  can  be  made  here 
under  the  writ  of  error,  unless  it  is  accompanied  by  a  special 
finding  or  an  authorized  statement  of  facts,  without  imposing 
upon  this  court  the  duty  of  hearing  the  whole  case,  law  and 
fact,  as  on  appeal  in  equity  or  admiralty,  which  would  operate 
as  a  repeal  of  the  act  of  Congress  authorizing  parties  to  waive 
a  trial  by  jury,  and  also  would  violate  the  provision  of  the  Judi- 
ciary Act,  which  prohibits  the  Supreme  Court  from  reversing 
any  case  "  for  any  error  in  fact."     1  Stat.  85. 

Three  propositions  are  admitted  by  the  plaintiffs,  which  it  is 
important  to  bear  in  mind,  as  follows:  1.  That  no  formal 
special  finding  was  made,  signed,  or  filed  until  the  commence- 
ment of  the  Circuit  Court  at  the  next  term  after  the  judgment 
was  rendered,  when  the  paper  called  in  the  transcript  '^  finding 
of  facts  "  was  signed,  filed,  and  entered  of  record.  2.  That  it 
has  been  repeatedly  decided  by  this  court  that  the  opinion  of  the 
court  below  does  not  constitute  such  a  formal  finding  as  that 
required  in  such  a  case.  Insurance  Company  v.  Tweed,  7  Wall 
44;  Dickinson  v.  The  Planters'  Bank,  16  id.  260.  3.  That 
the  record  shows  that  the  opinion  of  the  court  was  the  only  find- 
ing filed  at  the  time  the  judgment  was  rendered,  from  which  it  is 
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Buggestcd  rather  than  argued  that  the  judgment  was  unauthor- 
ized  or  irregular. 

But  the  suggestion  is  entirely  without  merit,  as  neither  the 
law  nor  justice  requires  that  the  general  finding  of  the  court 
shall  be  in  writing.  On  the  contrary,  the  conclusion  may  be 
orally  announced,  and  the  direction  to  the  clerk  to  enter  the 
judgment  may  also  be  oral.  Nor  is  it  correct  to  suppose  that  the 
statement  in  the  transcript,  that  the  court,  upon  due  considera- 
tion, found  the  issues  for  the  plaintiffs,  is  either  unauthorized 
or  without  legal  effect.  What  is  stated  in  the  conchision  of 
the  opinion,  to  wit,  that  the  plaintiffs  are  entitled  to  judgment 
for  the  amount  of  the  insurance,  would  have  been  sufficient  to 
authorize  the  clerk  to  enter  judgment  if  the  announcement  had 
been  oral  instead  of  in  writing,  as  it  was,  and  it  is  abundantly 
sufficient,  when  taken  in  connection  with  the  judgment  and  the 
statement  immediately  preceding  it,  to  warrant  the  conclusion 
that  the  issues  were  duly  found  for  the  plaintiffs,  and  that  the 
judgment  in  their  favor  is  regular,  and  that  it  was  duly  recorded. 

Power  is  vested  in  this  court,  where  the  finding  is  special,  to 
inquire  and  determine,  pn  writ  of  error,  whether  the  facts  found 
are  sufficient  to  support  the  judgment ;  but  a  report  of  the  evi- 
dence, without  such  special  finding,  will  not  give  this  court 
jurisdiction  to  re-examine  that  question  ;  nor  will  the  fact  that 
the  court  below  stated  some  of  the  facts  in  an  opinion  accom- 
panying the  judgment  alter  things  in  the  least,  it  appearing 
that  the  facts  exhibited  in  the  opinion  were  stated,  not  as  a 
special  finding,  but  rather  as  a  ground  to  show  why  the  judge 
came  to  the  conclusion  set  forth  in  the  record.  Dickinson  v. 
The  Planters^  Bank^  supra. 

Argument  to  show  that  the  facts  exhibited  in  the  opinion 
filed  in  the  case,  which  are  not  stated  as  a  special  finding,  are 
insufficient  to  give  jurisdiction  in  such  a  case,  is  unnecessary, 
as  that  proposition  is  admitted  by  the  defendants.  Certain 
facts  are  stated  in  the  opinion  of  the  court  which  was  filed  in 
the  case,  but  they  are  not  stated  as  a  special  finding.  Instead 
of  that,  they  are  merely  facts  advanced,  as  Mr.  Justice  Strong 
said  in  the  case  last  cited,  as  reasons  why  the  Circuit  Court 
came  to  the  conclusion  that  the  plaintiffs  were  entitled  to  judg- 
ment for  the  amount  of  the  insurance. 
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Grant  all  that,  and  still  it  is  insisted  by  the  defendants  that 
it  was  entirely  within  the  power  and  discretion  of  the  Cir- 
cuit Court  to  make  the  order  in  question  at  the  time  it  was 
made,  and  to  put  the  findings  of  the  court  into  more  formal 
Bha.pe ;  but  it  is  unfortunate  for  the  defendants  that  the  law  is 
well  settled  the  other  way,  nor  do  the  authorities  which  the 
defendants  cite,  when  properly  applied,  warrant  any  other 
conclusion. 

Exceptions  are  prepared  by  the  complaining  party.  Special 
findings  are  prepared  by  the  court.  Where  the  exception  is 
duly  taken  and  reserved  at  the  trial,  it  may,  in  the  discretion 
of  the  judge,  be  drawn  out,  and  be  signed  or  sealed  by  the  judge 
afterwards.  United  States  v.  Breitling^  20  How.  252.  Decided 
cases  to  the  same  effect  are  numerous. 

It  is  a  settled  principle,  say  the  court,  in  Walton  v.  United 
States^  9  Wheat.  661,  cited  by  defendants,  that  no  bill  of  excep- 
tions is  Talid  which  is  not  for  matter  excepted  to  at  the  trial. 
We  do  not  mean  to  say,  remarked  the  court  in  that  case,  that 
the  bill  of  exceptions  should  be  formally  drawn  and  signed 
before  the  trial  is  at  an  end.  It  will  be^suflBcient  if  the  excep 
tion  be  taken  at  the  trial  and  noted  by  the  court  with  the 
requisite  certainty ;  and,  where  that  is  done,  it  may  be  reduced  to 
form,  and  be  signed  by  the  judge  during  the  term.  Stanton  v. 
Embry,  93  U.  S.  548. 

Authorities  of  the  kind  give  no  support  whatever  to  the  prop- 
osition of  the  defendants,  in  view  of  the  facts  of  the  case  as 
they  appear  in  the  transcript.  Judgment  was  rendered  for  the 
plaintiffs  in  the  usual  course,  without  any  intimation  from  the 
court  that  any  special  finding  would  be  filed  in  the  casie,  or  any 
request  being  made  by  the  defendants  for  such  a  finding ;  and 
the  record  shows  that  the  plaintiffs  in  the  mean  time  had  taken 
out  execution  for  the  amount  of  the  judgment.  Mvller  v.  UMers^ 
91  U.  S.  249.  Valid  exceptions  can  never  be  allowed,  unless 
taken  at  the  trial ;  and  they  will  never  be  sustained,  unless  com- 
pleted within  the  term. 

Prompt  action  in  respect  to  a  statement  of  facts  is  also  re- 
quired ;  and,  where  it  appeai*ed  that  nearly  three  months  had 
elupeed  from  the  rendition  of  the  judgment  before  it  was  filed, 
this  court  held  that  it  was  an  irregularity,  for  which  the  court 
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was  bound  to  disregard  it,  and  to  treat  it  as  no  part  '^of  the 
record.    Flanders  v.  Tweedy  9  Wall.  426. 

Execution  had  issued  in  this  case  before  the  court  granted  the 
order  that  a  special  finding  should  be  made,  signed,  and  entered 
of  record ;  and,  inasmuch  as  the  term  in  which  the  judgment  was 
rendered  had  then  expired,  it  is  clear  that  the  court  below  had 
not  at  that  time  any  power  to  supply  a  special  finding  of  faets 
Nbonan  ▼.  Bradley,  12  Wall.  121 ;  Washin^on  Bridge  Co.  t. 
StewaH,  8  How.  418  ;  SkillirCs  ExWn  t.  May's  ExWs,  6  Cranch, 
267 ;  Ex  parte  Sihhald,  12  Pet.  488 ;  Peck  v.  Sanderson,  18 
How.  42 ;  Martin  v.  Hunter  s  Lessee,  1  Wheat.  804  ;  Roevner  v. 
Simon,  91  U.  S.  149. 

Support  to  the  theory  that  the  special  finding,  if  any,  in  such 
a  case  should  be  prepared  and  filed  before  or  at  the  time  the 
judgment  is  rendered,  is  derived  from  the  present  rule  of  the 
Court  of  Claims.  Prior  to  its  adoption,  the  finding  of  facts 
in  that  court  was  sometimes  prepared  and  filed  subsequent  to 
the  rendition  of  judgment,  which  was  not  satisfactory.  Dis- 
satisfaction arising,  this  court  adopted  the  rule  that,  in  all  cases 
in  which  either  party  is  entitled  to  appeal  to  the  Supreme  Court, 
^^  the  Court  of  Claims  shall  make  and  file  their  finding  of  facts 
and  their  conclusions  of  law  thereon  in  open  court  before  or  at 
the  time  they  enter  their  judgment  in  the  case,"  which  provi- 
sion, it  is  believed,  is  universally  approved  by  the  legal  profes- 
sion ;  but  the  requirement  is  much  greater  where  the  special 
finding  is  made  by  the  Circuit  Court,  for  the  reason  that  the 
act  of  Congress  provides  that  the  findings,  whether  general  or 
special,  shall  have  the  same  effect  as  the  verdict  of  a  jury,  and 
no  one  ever  supposed  that  the  judgment  might  precede  the 
return  of  the  verdict  on  which  it  is  required  to  be  founded. 

Mb.  Justice  Milleb  concurred  with  Mb.  JuariGB  Cliffobd. 

Mb.  Justice  Field  agreed  with  Mb.  Justice  Cliffobd 
and  Mb.  Justice  Milleb  that  there  were  no  special  findings  in 
the  record  which  the  court  could  consider ;  but  as  the  majority  of 
the  court  reached  a  different  conclusion,  and  held  that  the  case 
was  properly  here  on  its  merits,  he  was  of  opinion  that  thu  law 
was  with  die  defendant  below,  —  that  the  loss  incurred  was 
within  the  exception  of  the  policy. 
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MoYiUB  V.  Abthub. 

1.  TIm  act  of  CongreM,  approred  Jane  6, 1872  (17  Stat.  280),  does  not  repeal  the 
proTisioiiB  in  the  acts  of  March  2, 1861  (12  id.  189),  Aug.  6.  1861  (id.  298), 
and  July  14, 1862  (id.  666),  imposing  duties  on  japanned,  patent,  or  enamelled 
leather  or  skins. 

8.  It  is  a  general  rule  in  the  construction  of  revenue  statutes,  that  specific  pro- 
Tisions  for  duties  on  a  particular  article  are  not  repealed  or  affected  by  the 
general  words  of  a  subsequent  statute,  although  the  language  is  sufficiently 
broad  to  cover  that  article. 

8.  The  expression  "  not  herein  otherwise  provided  for,"  in  the  act  of  June  6, 1872, 
mtpra,  has  reference  to  the  provisions  of  that  act,  and  not  to  those  of  some 
previous  act. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  is  an  action  by  Joseph  Movius,  surviving  partner  of  the 
firm  of  F.  Wigand  &  Co.,  to  recover  8172.39  being  the  amount 
of  certain  import  duties  alleged  to  have  been  unlawfully  de-  • 
manded  and  collected  from  them  by  the  defendant  in  error,  as 
the  collector  of  the  port  of  New  York. 

Between  Aug.  1  and  Dec.  31,  1872,  Wigand  &  Co.  imported 
from  foreign  countries  into  the  port  of  New  York,  and  duly 
entered  at  that  custom-house,  several  invoices  of  "varnished 
calf-skins,"  and  a  further  invoice  of  goods,  designated  therein 
as  "  varnished  cow-skins.'* 

The  collector  of  customs,  under  the  classification  of  "  patent, 
japanned,  or  enamelled  leather  or  skins  of  all  kinds,"  in  the  acts 
of  March  2, 1861,  sect.  22,  and  July  14, 1862,  sect.  13,  imposed 
and  collected  on  all  the  said  goods  a  duty  at  thirty-five  per 
cent,  granting  thereon  the  reduction  of  ten  per  cent,  provided 
by  sect.  2  of  the  act  of  June  6,  1872,  for  "  leather  not  otherwise 
herein  provided  for."  Wigand  &  Co.,  claiming  that  the  goods 
were  dutiable  at  twenty  per  cent  only  under  the  provisions  of 
sect.  1  of  the  act  of  June  6, 1872,  for  "  upper  leather  of  all  other 
kinds,  and  dressed  and  furnished  skins  of  all  kinds  not  hei-ein 
otherwise  provided  for,"  duly  protested,  and  appealed  to  the 
Secretary  of  the  Treasury,  who  sustained  the  decision  of  the 
collector.     This  action  was  then  brought. 

The  court  below  found  for  the  collector,  whereupon  the  case 
was  removed  here. 
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Mr.  Edward  HarUey  for  the  plaintiff  in  error. 
The  Solicitor' Q-eneral^  contra. 

Mb*  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  question  in  this  case  arises  upon  the  construction  of  the 
ra^enue  acts  of  the  United  States,  there  being  no  disputed 
questions  of  fact. 

By  the  twentieth  section  of  the  act  of  March  2, 1861, 12  Stat. 
188,  it  is  enacted  as  follows :  — 

^  From  and  after  the  day  and  year  aforesaid  there  shall  be  levied, 
collected,  and  paid  a  duty  of  twenty  per  cent  on  the  importation 
of  the  articles  hereinafter  mentioned  and  embraced  in  this  section ; 
that  is  to  say,  .  .  .  leather  tanned,  bend  or  sole,  leather  upper,  of 
all  kinds  except  tanned  calf-skins,  which  shall  pay  twenty-five  per 
cent  ad  valorem^  .  .  .  skins  tanned  and  dressed  of  all  kinds.'' 

*'Sbct,  22.  From  and  after  the  day  and  year  aforesaid  there  shall 
be  levied,  collected,  and  paid  a  duty  of  thirty  per  cent  on  the  im- 
portation of  the  articles  hereinafter  mentioned  and  embraced  in  this 
section ;  that  is  to  say,  japanned,  patent,  or  enamelled  leather  or 
skins  of  all  kinds,  .  .  •  manufactures  and  articles  of  leather,  or  of 
which  leather  shall  be  a  component  part,  not  otherwise  provided 
for.** 

By  the  act  of  Aug.  6, 1861,  sect.  2,  id.  298,  it  is  enacted :  — 

^  From  and  after  the  day  and  year  aforesaid  there  shall  be  levied, 
ooUected,  and  paid  on  the  importation  of  the  articles  hereinafter 
mentioned  the  following  duties;  that  is  to  say,  ...  on  sole  and 
bend  leather,  thirty  per  cent  ad  valorem,^ 

By  the  thirteenth  section  of  the  act  of  July  14,  1862,  id.  555 
-567,  it  is  enacted :  — 

^  From  and  after  the  day  and  year  afbresaid,  in  addition  to  the 
duties  heretofore  imposed  by  law  on  the  articles  hereinafter  men- 
tioned, there  shall  be  levied,  collected,  and  paid  on  the  goods,  wares, 
and  merchandise  enumerated  and  provided  for  in  this  section,  im- 
ported from  foreign  countries,  a  duty  of  five  per  cent  ad  valorem, 

*^  Japanned,  patent,  or  enamelled  leather  or  skins  of  all  kinds. 

^  Leather  tanned  of  all  descriptions. 

^Manufaotares  and  articles  of  leather,  or  of  which  leather  shaU 
be  a  component  part,  not  otherwise  pi-ovided  for. 

VOL.  Y.  10 
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By  the  act  of  June  6, 1872,  17  id.  230,  it  is  proyided  as 
follows :  — 

"  Sect.  1.  On  and  after  the  first  day  of  August,  1872,  in  lien  of 
the  duties  heretofore  .imposed  by  hiw  on  the  articles  hereinafter 
enumerated  or  provided  for,  imported  from  foreign  countries,  there 
shall  be  leyied,  collected,  and  paid  the  following  duties  and  rates 
of  duties;  that  is  to  say, — 

'^  On  bend  or  belting  leather,  and  on  Spanish  or  other  sole  leather, 
fifteen  per  cent  dd  valorem.  On  calf-skins,  tanned  or  tanned  and 
dressed,  twenty-five  per  cent  ad  valorem.  On  upper  leather  of  all 
other  kinds,  and  on  skins  dressed  and  finished,  of  all  kinds  not 
herein  otherwise  provided  for,  twenty  per  cent  ad  valorem.  On  all 
skins  for  morocco,  tanned  but  unfinished,  ten  per  cent  ad  valorem. 

"  Sect.  2.  On  and  after  the  first  day  of  August,  1872,  in  lieu  of 
the  duties  imposed  by  law  on  the  articles  in  this  section  enumerated, 
there  shall  be  levied,  collected,  and  paid  on  the  goods,  wares,  and 
merchandise  in  this  section  enumerated  and  provided  for,  imported 
from  foreign  countries,  ninety  per  cent  of  the  several  duties  and 
rates  of  duty  now  imposed  by  law  upon  said  articles  severally,  it 
being  the  intent  of  this  section  to  reduce  existing  duties  on  said 
articles  ten  per  cent  of  such  duties;  that  is  to  say,  ...  on  all 
leather  not  herein  otherwise  provided  for,  and  on  all  manufactures 
of  skin,  bone,  ivory,  horn,  and  leather,  except  gloves  and  mittens, 
and  of  which  either  of  said  articles  is  the  component  part  of  chief 
value.** 

The  plaintiff  in  error  contends  that  the  words  '^  skins  dressed 
and  finished,  of  all  kinds  not  herein  otherwise  provided  for,*' 
in  the  act  of  1872,  repeals  the  provision  imposing  duties  on 
'^  japanned,  patent,  or  enamelled  leather  or  skins,"  in  the  acts 
of  1861  and  1862.  The  collector  of  the  port  of  New  York  held 
othei^wise,  and  compelled  him  to  pay  duties  according  to  the 
provisions  of  the  latter  acts.  He  made  such  payment  under 
protest,  and  in  this  action  seeks  to  recover  from  the  collector 
the  sums  thus  required  to  be  paid. 

It  is  a  general  rule,  in  the  construction  of  revenue  statutes, 
that  specific  provisions  for  duties  on  a  particular  article  are  not 
repealed  or  affected  by  the  general  words  of  a  subsequent  stat- 
ute, although  the  language  is  sufficiently  broad  to  cover  the 
ai-ticle  first  mentioned. 

Thus,  an  act  of  1861,  which  exempted  from  daty  singing- 
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birds,  land  and  water  fowls,  was  held  not  to  be  repealed  by  an 
act  imposing  a  duty  of  twenty  per  cent  "  on  all  horses,  sheep, 
and  other  live  animals."     Reiche  v.  Smythe^  13  Wall.  162. 

So,  in  Homer  v.  The  Collector^  1  id.  486,  where  a  specific  duty 
was  imposed  upon  almonds,  eo  nomine^  it  was  held  that  almonds 
were  not  included  within  the'  general  terms  of  a  subsequent 
statute  providing  a  duty  on  dried  fruit,  although,  in  popular 
language,  almonds  came  within  the  description. 

Patent  leather,  no  doubt,  is  finished  skin  ;  but  every  finished 
skin  is  not  patent  leather.  When  a  calf-skin  is  tanned  and 
dressed,  that  is,  softened  by  the  application  of  some  lubricating 
substance,  shaven  or  cleaned,  and  then  blacked,  it  is  said  to  be 
finished.  To  make  it  patent  leather,  it  requires  another  process ; 
to  wit,  that  of  varnishing.  While  all  patent  leathers  are  finished 
skins,  it  is  quite  clear  that  all  finished  skins  are  not  patent  leather. 
This  was  no  doubt  well  known  to  the  Congress  passing  the  laws 
we  have  quoted,  and  we  can  hardly  suppose  that  they  meant  to 
include  the  particular  subjects  under  the  genei-al  designation. 

The  expression  "  not  herein  otherwise  provided  for,"  in  the 
act  of  1872,  means  provided  for  by  the  act  in  which  the  words 
occur,  and  not  by  some  previous  act.  Smythe  v.  FUke^  28  id. 
374. 

We  find,  in  examining  the  statutes  imposing  duties  on  for- 
eign importations,  that,  generally,  the  highest  duty  is  imposed 
on  the  most  expensive  articles  of  the  same  class,  and  that  arti  - 
cles  of  luxury  are  taxed  higher  than  those  of  necessity.  In 
regard  to  the  particular  article  of  japanned  leather,  strictly 
an  article  of  luxury,  used  by  the  rich  only,  we  find  that  Con- 
gress has  usually  imposed  upon  it  a  higher  duty  than  it  has 
imposed  on  ordinary  leather,  an  article  of  strict  necessity  for 
the  purpose  of  clothing,  and  of  almost  equal  necessity  in  the 
mechanic  arts.  It  was  only  during  the  years  of  the  war,  1861 
and  1862,  that,  for  some  temporary  purpose,  this  rule  was  sus- 
pended.    The  following  is  an  illustration :  — 

Act  of  1857,  11  Stat.  192. 

Sole  leather 15  per  cent,    p.  192. 

Upper  leather 15   „      „  „ 

Patent  leather  (japanned) 19    „      „      pp.  192,  198. 

Calf-skinr  ^till  included  in  upper  leather. 
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Act  of  1861, 12  id.  179. 

Sob  leaetfaer 80  per  oest,  p.  t9». 

Upper  leatiher    •    •    •    • 20   „      y,  ^ 

O&lf-skiii 25^      „  « 

Patent  leader 80    „      ^  p.  192. 

Act  of  1861,  id.  292, 

Sole  leather 30  per  cent,  p.  298. 

Upper  leiither 20    „      „  p.  189. 

Cal^kins 25    „      „  „ 

Patent  leather 80    „      „  p.  192. 

Act  of  1862,  id.  548. 

Sole  leather 85  per  cent,  p.  556. 

Upper  leather 25    „      „  „ 

Calf-Bkins 80    „      „  « 

Patent  leather 85    „      „  „ 

The  act  of  1872  nnder  consideration.    As  construed  bj  the  001* 
lector  and  by  the  court  below. 

Sole  leather 15  per  cent. 

Upper  leather 20    „      „ 

Calf-skins 25    i,      „ 

Patent  leather 81^  „      „ 

Beyiaed  Statutes,  p.  481. 

Sole  leather 15  per  cent. 

Upper  leather 20    ^      m 

Calf-skins 25    „      „      . 

Patent  leather 85    „      „ 

The  course  of  I^slation  is  in  harmony  with  the  construction 
of  the  collector,  while  it  is  quite  at  variance  with  that  of  the 
plaintiff.  The  plaintiff's  construction  imposes  a  duty  of  twenty- 
five  per  cent  on  calf-skins  simply,  and  only  twenty  per  cent 
on  the  more  elaborate  and  expensive  article  of  patent  leather, 
while  that  of  the  collector  taxes  calf-skins  twenty-five  per  cent, 
and  patent  leather  thirty-one  and  a  half  per  cent. 

The  plaintiff  insists  further,  that  all  finished  skins  are  dutia- 
ble under  the  act  of  1872,  and  that,  as  patent  leathers  are  not 
there  named  specifically,  they  are  dutiable  as  ^^  finished  skins.'' 
This  is  the  question  already  examined,  and  we  ai-e  of  the 
opinion  that,  as  patert  leather  bad  been  pt^viously  specifically 
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provided  for,  such  daty  was  not  intended  to  be  altered  hj  tin 
general  words  of  the  act  of  1872.  The  rulmg  of  the  ciRnit 
judge  upon  this  principle  was  sonnd,  and  the  judgment  ren- 
dered in  conformity  therewith  must  be  affirmed ;  and  it  id 

So  ordered 
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L  The  general  pardon  and  amnesty  granted  by  President  Johnson,  by  prodami^ 
tion,  on  the  25th  of  December,  1868,  do  not  entitle  one  receiving  their  bene 
fits  to  the  proceeds  of  his  property,  previously  condemned  and  sold  under 
the  conflsciition  act  of  July  17,  1862  (12  Stat.  680),  after  stieh  proceeds 
have  been  paid  into  the  treasury  of  the  United  States. 

2.  Whilst  a  full  pardon  releases  the  offender  from  all  disabilities  imposed  by  the 
oflence  pardoned,,  and  restores  to  him  all  his  civil  rights,  it  does  not  aflect 
any  rights  which  have  vested  in  others  directly  by  the  execution  of  the 
Judgment  for  tlie  offence,  .or  which  have  been  acquired  by  others  whilst  that 
Judgment  was  in  force.  And  if  the  proceeds  of  the  property  of  the  off*ender 
sold  under  the  judgment  have  been  paid  into  the  treasury,  the  right  to  them 
has  so  far  become  vested  in  the  United  States  that  they  can  only  be  recov- 
ered by  him  through  an  act  of  Congress.  Moneys  once  in  the  treasury  can 
only  be  withdrawn  by  an  appropriation  by  law. 

8.  To  constitute  an  implied  contract  with  the  United  States  for  the  payment  of 
money  upon  whicli  an  action  will  lie  in  the  Court  of  Claims,  there  must  have 
been  some  consideration  moving  to  the  United  States,  or  they  must  have  re- 
ceived the  money  charged  with  a  duty  to  pay  it  over ;  or  the  claimant  roost 
have  had  a  lawful  right  to  it  when  it  was  received,  as  in  the  case  of  money 
paid  by  mistake.  No  such  implied  contract  with  tlie  United  States  arises 
with  respect  to  moneys  received  into  the  treasury  as  the  proceeds  of  property 
foribited  and  sold  under  that  act. 

Apfbal  from  the  Conrt  of  Claims. 

The  petition  of  the  claimant  alleged  that  he  was  the  owner 
of  certain  described  personal  property  in  West  Virginia,  which 
was  seized  and  libened  by  the  authorities  of  the  United  States 
on  the  alleged  ground  of  his  treason  and  rebellion ;  that,  by  a 
decree  of  the  District  Court  for  that  district,  the  property  was 
condemned  and  forfeited  to  the  United  States,  and  sold;  and 
the  net  proceeds  of  the  sale,  amounting  to  the  sum  of  $11,000, 
were  paid  into  the  treasury  of  the  United  States,  the  proceed- 
ings for  its  condemnation  and  sale  having  been  taken  under 
the  a^nfiacation  act  of  July  17,  1862 ;  that  subseqitently^  hy 
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virtne  of  the  ami3f«ty  proclamation  of  the  President,  of  Dec.  26, 
1868,  the  claimant  was  pardoned  and  relieved  of  all  disabilities 
and  penalties  attaching  to  the  offence  of  treason  and  rebellion, 
for  which  his  property  was  confiscated,  and  was  restored  to  all 
his  rights,  privileges,  and  immunities  under  the  Constitution 
and  the  laws  made  in  pursuance  thereof,  and  thus  became  en- 
titled to  receive  the  said  proceeds  of  sale ;  but  that  the  United 
States,  disregarding  his  rights  in  the  premises,  had  refused  to 
pay  them  over  to  him,  and  therefore  he  prayed  judgment  against 
them.  Upon  demurrer  for  insufficiency  of  the  facts  thus  alleged 
to  constitute  a  cause  of  action  the  petition  was  dismissed,  and 
hence  the  present  appeal. 

The  proclamation  of  President  Johnson  relied  upon  is  in  the 
following  words :  — 

*'  Whereas  the  President  of  the  United  States  has  heretofore  set 
forth  several  proclamations  offering  amnesty  and  pardon  to  per- 
sons who  had  been  or  were  concerned  in  the  late  rebellion  against 
the  lawful  authority  of  the  government,  which  proclamations  were 
severally  issued  on  the  eighth  day  of  December,  1863,  on  the  twenty- 
sixth  day  of  March,  1864,  on  the  twenty-ninth  day  of  March,  1865, 
on  the  seventh  day  of  September,'  1867,  and  on  the  fourth  day  of 
July,  in  the  present  year. 

''  And  whereas  the  authority  of  the  Federal  government  having 
been  re-established  in  all  the  States  and  Territories  within  the 
jurisdiction  of  the  United  States,  it  is  believed  that  such  prudential 
reservations  and  exceptions,  as  at  the  dates  of  said  several  proclar 
mations,  were  deemed  necessary  and  proper,  may  now  be  wisely 
and  justly  relinquished,  and  that  a  univeraal  amnesty  and  pardou 
for  participation  in  said  rebellion,  extended  to  all  who  have  borne 
any  part  therein,  will  tend  to  secure  permanent  peace,  order,  and 
prosperity  throughout  the  land,  and  to  renew  and  fully  secure  con 
fidence  and  fraternal  feeling  among  the  whole  people,  and  their 
respect  for  and  attachment  to  the  national  government  designed 
by  its  patriotic  founders  for  the  general  good. 

"Now,  therefore, be  it  known  that  I,  Andrew  Johnson,  President 
of  the  United  States,  by  virtue  of  the  power  and  authority  in  me 
vested  by  the  Constitution,  and  in  the  name  of  the  sovereign  people 
of  the  United  States,  do  hereby  proclaim  and  declare  uncon<Ution- 
ally,  and  without  reservation,  to  all  and  to  every  person  who  directly 
or  indirectly  participated  in  the  late  insurrection  or  rebellion,  a  full 
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pardon  and  amneBty  for  the  offence  of  treason  agninst  the  United 
States,  or  of  adhering  to  their  enemies  during  the  late  civil  war, 
with  restoration  of  all  rights,  privileges,  and  immunities  under  the 
Constitution  and  the  laws  which  have  been  made  in  pursuance 
thereof.'*     15  Stat.  711. 

Mr.  Thomas  Jemip  Miller^  and  Mr.  Linden  Kent^  for  the 
appellant. 

As  to  offences  against  the  United  States,  the  pardoning  power 
if  the  President  is  unlimited.^  except  in  cases  of  impeachment. 
Const.  U.  S.,  art.  2,  sect.  2 ;  Ex  parte  Wells,  18  How.  807 : 
Ex  parte  Garland,  4  Wall.  383. 

The  pardon  relied  on  here  is  in  general  terms,  and  its  mean- 
ing and  intent  are  clear  beyond  cavil.  Kven  if  it  were  ambigu- 
ous, it  is  to  be  construed  most  beneficially  to  the  parties  who 
claim  its  benefits.  4  Bl.  Com.  401;  Wi/wilF$  Case,  6  Co.  49; 
UniUd  States  v.  Klein,  13  Wall.  128. 

In  England,  a  restoration  of  forfeited  estates,  if  they  have  not 
inured  to  the  benefit  of  some  third  person,  is  inherently  inci- 
dent to  a  full  and  complete  pardon.  8  Coke,  Inst.  233 ;  4  Bl. 
Com.  402 ;  1  Russell,  Crimes,  175 ;  8  id.  621 ;  Bac.  Abr.,  tit. 
Pardon ;  Calebs  Case,  Plow.  401 ;  Brovm  v.  Brashaw,  1  Bulst. 
154;  Toomb's  Admr  v.  Ethringtan,  1  Sand.  353;  Ludlam  v. 
Lopez,  1  Stra.  529 ;  Biggin^ s  Case,  5  Co.  50  ;  Burgess  v.  Wheat, 
1  Eden,  201;  Brown  v.  Waite,  2  Mod.  133. 

The  same  rule  prevails  in  this  country.  Such  a  pardon, 
therefore,  wipes  out  an  offence  and  its  consequences.  Cathcart 
V.  Robinson,  5  Pet.  264;  United  States  v.  Wilson,  7  id.  160; 
Ex  parte  Wells,  18  How.  307 ;  Ex  parte  Flavel,  8  Watts  &  S. 
(Pa.)  197 ;  Ex  parte  Garland,  4  Wall.  380 ;  Perkins  v.  Stevens, 
24  Pick.  (Mass.)  280;  Armstrong's  Foundry,  6  Wall.  766; 
United  States  v.  Padelford,  9  id.  531 ;  UniUd  States  v.  Klein, 
18  id.  128 ;  Armstrong  v.  United  States,  id.  164 ;  Pargoud  v. 
UniUd  St^Ues,  id.  166 ;  Carlisle  v.  United  States,  16  id.  147 ; 
Osbom  V.  United  States,  91  U.  S.  474;  2  Op.  Att.-Gen.  329; 
8  id.  817  ;  4  id.  458  ;  6  id.  488;  8  id.  281 ;  10  id.  452. 

The  proceeds  of  the  sale  of  the  claimant's  property  are  held 
by  the  government,  and  no  third  party  is  interested  in  them. 
His  right  to  them  under  the  pardon  imposes  legal  obligations 
on  the  goyemment,  and  may  be  judicially  enforced.     Brown  v 
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United  iStates^  1  McCahon,  229 ;  OsbomY,  United  StaMm^  iUpr^ 
United  States  v.  Klein^  iupra. 
The  Solicitor- General^  contra, 

1.  At  common  law,  a  simple  charter  of  pardon  did  not  r€ 
store  forfeited  property  which  had  already  vested  in  the  crown 
A  special  clause  of  restitution  in  the  charter  was  required  foi 
that  purpose.     Chitty  oh  Prerogative,  102. 

2.  The  clause  of  restitution  in  the  present  case  being  limited 
to  rights,  &c.,  under  the  Constitution,  does  not  include  rights 
of  property.  Slaughter-House  Cases^  16  Wall.  36 ;  United  SktUs 
V.  Cruikshank  et  al.,  92  U.  S.  642. 

3.  At  all  events,  without  authorization  by  Congress,  the 
President  has  no  power,  whether  by  a  clause  in  a  eharter  of 
pardon  or  otherwise,  to  render  to  the  claimant  the  moneys 
derived  from  the  sale  of  his  property,  under  a  decree  of  for- 
feiture, which  have  been  paid  into  the  treasury  of  the  Unittcl 
States. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court.  • 
The  question  presented  for  determination  in  this  case  is, 
whether  the  general  pardon  and  amnesty  granted  by  President 
Johnson,  by  proclamation,  on  the  25th  of  December,  1868,  will 
entitle  one  receiving  their  benefits  to  the  proceeds  of  his  pix^ 
erty,  previously  condemned  and  sold  under  the  confiscation  act 
of  1862,  after  such  proceeds  have  been  paid  into  the  treasury. 

The  proclamation  of  the  President  extended  unconditionally 
and  without  reservation  a  full  pardon  and  amnesty  for  th» 
offence  of  treason  against  the  United  States,  or  of  giving  aid 
and  comfort  to  their  enemies,  to  all  persons  who  had  directly 
or  indirectly  participated  in  the  rebellion,  with  a  restoratioti 
of  all  rights,  privileges,  and  immunities  under  the  Constitution 
and  the  laws  made  in  pursuance  thereof.  Some  distinction 
has  been  made,  or  attempted  to  be  made,  between  pardon  and 
amnesty.  It  is  sometimes  said  that  the  latter  operates  as  an 
extinction  of  the  offence  of  which  it  is  the  object,  causing  it 
to  be  forgotten,  so  far  as  the  public  interests  are  concerned, 
whilst  the  former  only  operates  to  remove  the  penalties  of  the 
offence.  This  distinction  is  not,  however,  recognized  in  oar 
law.   The  Constitution  does  not  use  the  word  ^  aamesly ; "  aiid» 
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except  that  the  term  is  generally  employed  where  pardon  is  ex- 
tended to  whole  classes  or  communities,  instead  of  individuals, 
the  distinction  between  them  is  one  rather  of  philological  in- 
terest than  of  legal  importance.  At  all  events,  nothing  can  be 
gained  in  the  consideration  of  the  question  before  us  by  show- 
ing that  there  is  any  difference  in  their  operation.  All  the 
benefits  which  can  result  to  the  claimant  from  both  pardon  and 
amnesty  wotild  equally  have  accrued  to  him  if  the  term  ^^  pardon  '* 
alone  had  been  used  in  the  proclamation  of  the  President.  In 
Klein's  case,  this  court  said  that  pardon  included  amnesty. 
18  Wall.  128. 

The  rights,  privileges,  and  immunities  under  the  Constitution 
and  laws  which  the  proclamation  restored  to  parties  embraced 
by  its  terms,  are  such  as  all  citizens  possess  and  enjoy.  That 
instrument  does  not  declare  that  any  subjects  of  property  ai*e 
restored  with  reference  to  which  such  rights,  privileges,  and 
immunities  might  be  invoked;  nor  can  its  language  be  thus 
construed  without  a  manifest  perversion  of  its  sense. 

The  effect  of  a  pardon  upon  the  condition  and  rights  of  its 
recipient  have  been  the  subject  of  frequent  consideration  by 
this  court ;  and  principles  have  been  settled  which  will  solve 
the  question  presented  for  our  determination  in  the  case  at 
bar.  Ex  parte  Q-arland^  4  Wall.  333 ;  Armstrong's  Foundry^ 
6  id.  766 ;  United  States  v.  Padelfordy  9  id.  531 ;  United  States 
V.  Ktein^  13  id.  128;  Armstrong  v.  United  States^  id.  165; 
Pargoud  v.  United  States^  id.  156 ;  Carlisle  v.  United  States^ 
16  id.  147 ;  Osbom  v.  United  States,  91  U.  S.  474.  A  par- 
don is  an  act  of  grace  by  which  an  offender  is  released 
from  the  consequences  of  his  offence,  so  far  as  such  release 
is  practicable  and  within  control  of  the  pardoning  power,  or 
of  officers  under  its  direction.  It  releases  the  offender  from 
all  disabilities  imposed  by  the  offence,  and  restores  to  him  all 
his  civil  rights.  In  contemplation  of  law,  it  so  far  blots  out 
the  offence,  that  afterwards  it  cannot  be  imputed  to  him  to  pre- 
vent the  assertion  of  his  legal  rights.  It  gives  to  him  a  new 
credit  and  capacity,  and  rehabilitates  him  to  that  extent  in  his 
former  position.  But  it  does  not  make  amends  for  the  past. 
It  affords  no  relief  for  what  has  been  suffered  by  the  offender 
'  in  bis  person  by  imprisonment,  foreed  labor,  or  otherwise;  it 
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does  not  give  compensation  for  what  has  been  done  or  suffered^ 
nor  does  it  impose  upon  the  government  any  obligation  to  give 
it.  The  offence  being  established  by  judicial  proceedings,  that 
which  has  been  done  or  suffered  while  they  were  in  force  is 
presumed  to  have  been  rightfully  done  and  justly  suffered,  and 
no  satisfaction  for  it  can  be  required.  Neither  does  the  pardon 
affect  any  rights  which  have  vested  in  others  directly  by  the 
execution  of  the  judgment  for  the  offence,  or  which  have  been 
acquired  by  others  whilst  that  judgment  was  in  force.  If,  for 
example,  by  the  judgment  a  sale  of  the  offender's  property  has 
been  had,  the  purchaser  will  hold  the  property  notwithstanding 
the  subsequent  pardon.  And  if  the  proceeds  of  the  sale  have 
been  paid  to  a  party  to  whom  the  law  has  assigned  them,  they 
cannot  be  subsequently  reached  and  recovered  by  the  offender. 
The  rights  of  the  parties  have  become  vested,  and  are  as  com- 
plete as  if  they  were  acquired  in  any  other  legal  way.  So, 
also,  if  the  proceeds  have  been  paid  into  the  treasury,  the  right 
to  them  has  so  far  become  vested  in  the  United  States  that  they 
can  only  be  secured  to  the  former  owner  of  the  property  through 
an  act  of  Congress.  Moneys  once  in  the  treasury  can  only  be 
withdrawn  by  an  appropriation  by  law.  However  large,  there- 
fore, may  be  the  power  of  pardon  possessed  by  the  President, 
and  however  extended  may  be  its  application,  there  is  this  limit 
to  it,  as  there  is  to  all  his  powers,  —  it  cannot  touch  moneys  in 
the  treasury  of  the  United  States,  except  expressly  authorized 
by  act  of  Congress.  The  Constitution  places  this  restriction 
upon  the  pardoning  power. 

Where,  however,  property  condemned,  or  its  proceeds,  have 
not  thus  vested,  but  remain  under  control  of  the  Executive,  or 
of  officers  subject  to  his  orders,  or  are  in  the  custody  of  the 
judicial  tribunals,  the  property  will  be  restored  or  its  proceeds 
delivered  to  the  original  owner,  upon  his  full  pardon.  The 
property  and  the  proceeds  are  not  considered  as  so  absolutely 
vesting  in  third  parties  or  in  the  United  States  as  to  be  un- 
affected by  the  pardon  until  they  have  passed  out  of  the  juris- 
diction of  the  officer  or  tribunal.  The  proceeds  have  thus 
passed  when  paid  over  to  the  individual  entitled  to  them,  in 
the  one  case,  or  are  covered  into  the  treasury,  in  the  other. 

The  views  here  expressed  have  been  applied  in  practice,  it 
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is  believed,  by  the  executive  departments  of  the  government. 
In  1856,  the  question  was  submitted  by  the  Secretary  of  the 
Treasury  to  the  Attorney-General,  whether,  under  a  pardon 
of  the  President  remitting  a  forfeiture  to  the  United  States, 
imposed  by  a  judgment  of  a  United  States  district  court,  the 
proceeds  of  the  forfeiture  deposited  by  the  marshal  in  one  of 
the  public  depositories  to  the  credit  of  the  United  States,  but 
not  brought  into  the  treasury  by  a  covering  warrant,  could  be 
refunded  to  the  marshal,  and  through  him  to  the  party  entitled, 
in  execution  of  the  remission  granted  by  the  President ;  and 
the  Attorney-General  replied,  that  the  pardoning  power  was 
completely  vested  in  the  President,  and  did  not  require  in  its 
exercise  any  aid  from  Congress,  nor  could  it  be  curtailed  by 
Congress,  but  that,  if  the  money  had  actually  passed  into  the 
treasury,  it  could  not  be  refunded  without  an  act  of  Congress; 
for  the  Constitution  itself,  in  the  provision  that  "no  money 
shall  be  drawn  from  the  treasury  but  in  consequence  of  appro- 
priations made  by  law,"  opposed  an  insuperable  obstacle  to 
such  a  proceeding,  and  that  this  provision  was  of  equal  efficiency 
with  the  pardoning  power,  and  operated  as  a  restriction  upon 
it.  But  the  Attorney-General  held,  and  so  advised  the  Secretary, 
that,  if  the  money  had  only  gone  into  the  hands  of  some  officer 
of  the  government,  and  the  right  of  third  parties  had  not  at- 
tached, it  mi^ht  be  refunded.  8  Op.  Att.-Gen.,  p.  281.  As  an 
instance  where  property  acquired  by  a  third  party,  whilst  the 
judgment  against  the  offender  is  in  force,  cannot  be  affected 
by  a  subsequent  pardon,  he  cited  the  case  of  the  disposition  of 
a  convict's  property  during  the  time  of  his  civil  incapacity. 
The  pardon  does  not  restore  the  property.  And,  as  an  instance 
where  a  right,  other  than  of  property,  acquired  during  the  same 
period,  is  also  unaffected,  he  cited  the  case  where,  by  the  law 
of  the  country,  a  conviction  of  felony  operates  to  dissolve  a 
marriage,  and  the  innocent  party  contracts  new  bonds  of  matri- 
mony. The  subsequent  pardon  does  not  dissolve  the  new  bonds. 
Matter  of  Deming^  10  Johns.  232. 

The  same  views  were,  to  some  extent,  applied  in  the  recent 
case  of  Osbom  v.  United  States,  supra^  where  proceeds  of 
property,  confiscated  under  the  act  of  July  17,  1862,  for  the 
alleged  treason  of  the  claimant,  remaining  in  the  registry,  wen* 
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ordeiei  by  the  Circuit  Court  to  be  delivered  to  the  claimant  who 
bad  been  pardoned,  Mr.  Justice  Miller,  presiding  in  the  Circuit 
Court,  holding  that,  until  an  order  of  distribution  of  the  pro- 
ceeds "was  made,  or  the  proceeds  were  actually  paid  into  the 
hands  of  the  party  entitled,  as  informer,  to  receive  them,  or 
into  the  treasury  of  the  United  States,  they  were  within  the 
control  of  the  court,  and  that  no  rested  right  to  the  proceeds 
had  accrued  so  as  to  prevent  the  pardon  from  restoring  them 
to  the  claimant,  and  impliedly  holding,  that,  had  they  been  thus 
paid,  either  to  the  informer  or  into  the  treasury,  the  right  to 
them  would  have  passed  beyond  the  control  of  the  court.  On 
appeal,  this  court  affirmed  the  decision,  observing,  that  it  was 
of  the  essence  of  a  pardon  that  it  relieved  the  offender  from 
the  consequences  of  his  offence ;  and  as  in  that  cai>e  the  forfeiture 
of  his  property  was  one  of  those  consequences,  it  restored  the 
property  to  him,  unless  the  rights  of  other  parties  had  vested^ 
and  the  power  of  restoration  was  thus  gone. 

An  attempt  is  made  by  counsel  to  give  some  expressions  used 
in  the  opinion  of  the  court  a  wider  meaning,  so  as  to  suppevt 
the  claim  here  presented;  but  the  language  will  not  sustain 
the  conclusion  sought.  There  was  no  consideration  of  the 
effect  of  the  pardon  upon  the  proceeds  of  the  forfeited  property 
when  paid  into  the  treasury,  but  only  of  its  effect  upon  those 
proceeds  whilst  under  the  control  of  the  court  in  its  registry. 
Any  language  which  seemingly  admits  of  a  broader  interpreta- 
tion must  be  restricted  to  the  facts  oi  the  case.  There  was 
no  intention  of  expressing  any  opinion  that  a  pardon  coald  do 
away  with  the  constitutional  requirement  as  to  money  in  the 
treasury ;  whilst  there,  it  is  the  property  of  the  United  States. 

There  is  another  view  of  this  case^  which  must  lead  to  an 
affirmance  of  the  judgment  of  the  Court  of  Claims.  The  juris- 
diction of  that  court  is  limited  to  claims  founded  upon  a  law 
of  Congress,  or  upon  a  regulation  of  an  executive  departmeoA, 
or  upon  a  contract,  express  or  implied,  with  the  government. 
The  claim  here  presented  rests  upon  a  supposed  implied  con- 
tract to  pay  to  the  claimant  the  money  received  as  the  proceeds 
of  the  forfeited  property.  To  constitute  such  a  contract^  there 
must  have  been  some  consideration  moving  to  the  Uniteil  States ; 
nr  they  must  have  received  the  money,  charged  with  a  datf  tc 
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psy  it  <»¥«r;  or  the  claimant  mnst  have  had  a  lawful  right  to 
it  whm  it  was  reoeired,  ae  in  the  case  of  money  paid  by  isdb- 
take.  But  here  there  was  no  consideration  nioving  to  the 
United  States ;  they  were  charged  with  no  duty  in  respect  to 
the  money ;  there  was  no  legal  claim  by  any  one  to  it  when 
receiyed  into  the  treasury ;  and  no  law  since  has  required  it  to 
be  paid  to  the  claimant.  Th^re  can  be,  therefore,  no  implied 
contract  im  the  case  Judgment  affirmed. 


Bbowk  v.  Cousty  of  Btiena  Vista. 

1.  A  ooort  of  eqnitj  will  not  relioTe  against  a  judgment  at  law  where  the  partf 

seeking  its  aid  has  heen  gdUtj  of  laches  or  fault 

2.  Whether  the  time  which  has  elapsed  since  the  discovery  of  the  fra>^,  set  up 

as  the  ground  of  reUef,  he  sufficient  to  har  the  remedy,  is  a  question  to  be 
determined  by  the  sonnd  discretion  of  the  court. 

APPSAii  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  O-eorge  O-.  Wright  for  the  appellant. 
Mr.  O-cUueha  Pareone^  contra. 

Mb.  Jubtdce  Swayns  delivered  the  opinion  of  the  court. 

This  \a  an  appeal  in  equity.  The  appellee  filed  the  bill. 
The  decree  of  the  court  below  was  against  the  appellant. 

In  this  court,  the  grounds  relied  upon  to  sustain  the  decree 
are, — 

That  the  judgment  sought  to  be  enjoined  was  procured  by 
the  fraud  and  con^iracy  of  the  appellants,  Jamison  the  county 
clerk,  and  Moore  the  county  treasurer ; 

That  the  judgm^it  was  founded  in  a  large  part  upon  war- 
rants of  the  county,  issued  pursuant  to  a  fraudulent  conspiracy 
of  the  same  parties,  and  in  part  upon  warrants  which  were 
forged; 

And  that  the  payments  upon  the  judgment  w^re  procured 
to  be  uiade  by  tiie  fraudulent  misrepresentations  of  Langdon 
and  Bvown,  through  their  attorney. 
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On  the  6th  of  September,  1865,  Jamison  acknowledged  ser 
vice  of  mesne  process  in  the  case  in  which  the  judgment  was 
recovered.  It  is  not  denied  that  the  acknowledgment  rendered 
the  service  suflBcient  in  point  of  law,  and  warranted  the  court  in 
giving  the  judgment,  if  the  fraud  and  conspiracy  charged  had 
no  existence.  The  allegations  of  the  bill  casting  the  imputa- 
tion are  explicitly  met  and  denied  by  the  answers.  This  put 
the  burden  of  establishing  them  upon  the  complainant.  There 
is  no  proof  whatever  in  the  record  upon  the  subject. 

The  judgment  was  rendered  by  default  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa,  on  the  25th  of 
October,  1866,  in  favor  of  Langdon,  against  the  county,  for 
•6,269.32.  It  was  founded  upon  county  warrants.  Five  of 
them  were  for  the  sum  of  $1,000  each.  The  residue  were  for 
smaller  sums,  amounting  in  the  aggregate  to  less  than  $500. 
There  is  proof  tending  to  show  such  warrants  had  been  issued 
fraudulently  to  a  very  large  amount,  and  there  is  some  proof 
that  the  name  of  William  S.  Lee  upon  some  of  the  smaller 
warrants  included  in  the  judgment  is  not  in  his  handwriting. 
By  whom  it  was  written  is  not  shown. 

It  appears,  also,  that  warrant  No.  86,  for  $1,000,  embraced 
in  the  judgment,  was  subsequently  abstracted  from  the  clerk's 
o£Sce.  When  the  testimony  was  taken,  it  was  in  the  hands  of 
a  person  in  Vermont.  As  it  was  clearly  thus  put  in  circula- 
tion when  overdue,  the  county  can  sustain  no  injury  from  it. 
A  transcript  of  the  judgment,  pursuant  to  the  law  of  Iowa,  was 
riled  in  the  clerk's  office  of  the  District  Court  for  the  county 
on  the  29th  of  Januarv,  1866.  Moore  and  Jamison  left  the 
county  in  October,  1866.  After  their  departure,  the  sheriff, 
with  process,  made  search  for  the  record  of  the  proceedings  of 
the  supervisors,  and  for  the  county  seal.  Neither  was  found. 
When  last  heard  from,  Jamison  was  reported  to  have  died  in 
Texas.  Moore  was  said  to  be  living  somewhere  in  the  interior 
of  New  York.     His  testimony  was  not  taken  by  either  party. 

That  fraud  was  perpetrated  as  to  the  issuing  of  warrants  b} 
Jamison  is  very  probable,  and  it  may  be  that  it  extended  to  the 
warrants  here  in  question. 

But  however  this  may  be,  there  is  no  proof  of  any  thing 
wrong  on  the  part  of  Brown  or  Langdon.     Brown  was  exam- 
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ined,  cross-examined,  and  re-examined,  as  a  witness.  Hetesti 
fies,  that,  having  sent  the  transcript  of  the  judgment  to  the 
county  to  be  filed,  and  getting  no  answer,  he  went  there  to  see 
that  it  was  done.  This  brought  him  into  contact  with  Jamison, 
and  he  thinks  he  saw  a  man  of  the  name  of  Moore.  He  says 
he  never  saw  them  at  any  other  time,  and  never  had  any  other 
communication  with  either  of  them.  There  is  no  other  evi- 
dence upon  the  subject. 

The  counsel  of  Brown  appeared  before  the  supervisors  on  the 
5th  of  September,  1870,  and  asked  that  action  be  taken  for  the 
payment  of  the  judgment,  and  stated  that  it  was  rendered  upon 
warrants  of  the  county. 

The  supervisors  thereupon  imposed  a  tax,  accordingly,  for  the 
year  1870.  A  like  tax  was  imposed  on  the  6th  of  September, 
1871,  for  that  year.  Under  these  assessments  there  was  paid 
upon  the  judgment,  on  the  20th  of  June,  1871,  the  sum  of 
W,608.01,  and  on  the  16th  of  May,  1872,  $1,282.60.  There  is 
still  in  the  hands  of  the  county  treasurer,  arising  from  these 
assessments,  the  further  sum  of  $1,892.46,  applicable  in  the 
same  way.  In  this  connection,  also,  we  find  nothing  in  the 
case  affording  the  slightest  ground  for  any  imputation  upon 
the  counsel  who  appeared  before  the  supervisors  in  behalf  of 
Brown,  or  upon  Brown  himself. 

The  power  of  a  court  of  equity  to  relieve  againsj;  a  judgment, 
upon  the  ground  of  fraud  in  a  proceeding  had  directly  for  that 
purpose,  is  well  settled. 

The  power  extends  also  to  cases  of  accident  and  mistake. 
But  such  relief  is  never  given  upon  any  ground  of  which  the 
complainant,  with  proper  care  and  diligence,  could  have  availed 
himself  in  the  proceeding  at  law.  In  all  such  cases  he  must  be 
without  feiult  or  negligence.  If  he  be  not  within  this  category, 
the  power  invoked  will  refuse  to  interfere,  and  will  leave  the 
parties  where  it  finds  them.  Laches,  as  well  as  positive  fault, 
is  a  bar  to  such  relief.  Duncan  v.  Lyon,  8  Johns.  (N.  Y.) 
Ch.  851;  Marine  Insurance  Co,  v.  Hodgson^ -1  Cranch,  882; 
Stoiy,  Eq.  Jur.,  sects.  894-896;  Bigelow  on  Estoppel,  151; 
Freeman  on  Judgments,  sects.  486,  489,  490,  495. 

Passing  by  without  remark  the  filing  of  the  transcript  in  the 
office  of  the  county  clerk,  it  is  clear  that  on  the  5th  of  Septem- 
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ber,  1871,  the  supervisors  were  expressly  notified  of  the  exist- 
ence of  the  judgment,  and  for  what  it  was  recovered.  Notwith- 
standing the  large  amount  of  spurious  warrants  known  to  have 
been  issued,  it  does  not  appear  that  those  officers  thereupon 
inquired,  retained  counsel,  or  did  any  thing  else  to  procure  in- 
formation touching  the  warrants  upon  which  the  judgment  was 
founded. 

On  the  contrary,  upon  the  same  day,  they  imposed  a  tax  for 
the  payment  of  the  judgment ;  and  on  the  same  day,  one  year 
later,  the  second  levy  was  ordered  for  the  same  purpose.  It 
appears  they  retained  counsel  at  their  session,  in  June,  1871, 
and,  that  upon  searching  in  the  proper  clerk's  office  at  Des 
Moines,  the  warrants  in  question  could  not  be  found.  The 
search  was  made  several  times,  with  the  same  result.  The 
counsel  apprised  the  supervisors  of  the  fact,  and  advised  them 
that  nothing  could  be  done  without  the  warrants.  When  this 
announcement  was  made  does  not  appear ;  but  the  evidence 
shows  that  in  the  same  month  of  June  in  which  he  was  retained 
the  first  payment  was  made  upon  the  judgment.  The  second 
payment  was  made  a  year  later.  The  warrants  were  found  in 
the  proper  office  in  the  fall  of  1872,  partly  through  the  efforts 
of  the  counsel  of  Brown,  who  thereupon  notified  the  counsel  of 
the  supervisors,  and  the  warrants  were  placed  in  the  hands  of 
the  latter.  The  bill  was  not  filed  until  at  least  half  a  year 
later. 

The  Statute  of  Limitations  of  Iowa  of  five  years,  perhaps,  does 
not  apply,  because  the  fraud,  if  it  existed,  was  not  known  suffi- 
ciently early.  The  statute  could  run  only  from  the  time  of  tlie 
discovery.  But  a  court  of  equity  applies  the  rule  of  laches  ac- 
cording to  its  own  ideas  of  right  and  justice.  Every  case  is 
governed  chiefly  by  its  own  circumstances.  Whether  the  time 
the  negligence  has  subsisted  is  sufficient  to  make  it  effectual  is 
a  question  to  be  resolved  by  the  sound  discretion  of  the  court. 
Sullivan  v.  Portland  ^  Kennebec  Railroad  Co.^  94  U.  S.  806. 

The  facts  in  this  connection  to  which  we  have  adverted  are 
entitled  to  grave  consideration. 

"  Nothing  can  call  forth  "  —  a  court  of  equity — **  into  activity 
but  conscience,  good  faith,  and  reasonable  diligence.  Where 
these  are  wanting,  the  court  is  passive,  and  does  nothing. 
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Laches  and  neglect  axe  always  discountenanced,  and,  therefore, 
from  the  beginning  of  this  jurisdiction  there  was  always  a  limi- 
tation of  suits  in  this  court."  Smith  v.  Clat/,  Amb.  645.  See 
also  Story,  Eq.  Jur.,  sect.  1520  a;  94  U.  S.,  supra;  Sample  v. 
Barnes^  14  How.  70 ;  Walker  et  al.  v.  Bobbins  et  al.^  id.  684 ; 
OreatVs  Administrator  v.  Simms^  5  id.  192;  Batemany.  Willoe^ 
1  Sch.  &  Lef.  201 ;  Murray  v.  Graham,  6  Paige  (N.  Y.),  Ch. 
622;  Callaway  v.  Alexander,  8  Leigh  (Va.),  114  ;  Powell  v. 
Stewart,  17  Ala.  719;  Riddle  v.  Barker,  18  Cal.  296. 

The  law  of  laches,  like  the  principle  of  the  limitation  of  ac- 
tions, was  dictated  by  experience,  and  is  founded  in  a  salutary 
policy.  The  lapse  of  time  carries  with  it  the  memory  and  life 
of  witnesses,  the  muniments  of  evidence,  and  other  means  of 
proof.  The  rule  which  gives  it  the  effect  prescribed  is  neces- 
sary to  the  peace,  repose,  and  welfare  of  society.  A  departure 
from  it  would  open  an  inlet  to  the  evils  intended  to  be  ex- 
cluded. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  county  is 
not  entitled  to  the  relief  sought. 

Decree  reversed  and  cause  remanded,  with  directions  to  dismiss 
thebOL 


COKTINENTAL  ImPBOYEMENT  COMPANY  V.  StEAD. 

L  TraTellen  npon  a  common  highway  which  crossea  a  railroad  upon  the  same 
leTel,and  the  railroad  company  running  a  train,  have  mutual  and  reciprocal 
duties  and  obligations ;  and,  although  the  train  has  the  right  of  way,  the 
same  degree  of  care  and  diligence  in  aroiding  a  collision  is  required  from 
each  of  them. 

2.  That  right  does  not,  therefore,  impose  upon  such  a  traveller  the  whole  duty  of 
avoiding  a  collision,  but  is  accompanied  with  and  conditiqped  upon  the  duty 
of  the  train  to  giro  due  and  timely  warning  of  its  approach. 

8  The  degree  of  diligence  to  be  used  on  either  side  is  such  as  a  prudunt  man 
would  exercise  under  the  circumstances  of  the  case  in  endeavoring  fairly  tc 
perform  his  duty. 

4.  It  belongs  to  the  judge  to  exercise  discretion  as  to  the  style  and  form  in  which 
be  expounds  the  law  and  comments  upon  the  facts.  His  duty  is  discharged 
if  his  instructions  to  the  jury  correctly  state,  although  not  in  the  ipsisnnw 
lerba  of  counsel,  the  whole  law  applicable  to  the  case. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Dhitrict  of  Indiana. 

TOL.  V.  U 
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The  faota  are  atated  in  the  opinion  of  the  oourt* 

Submitted  op  printed  argunote^it*  by  Me9sr9.  ffughs^  0  '^n>f», 

^  SmiUy  for  the  plaintiff  in  error,  and  by  Mr,  J.  J.  Coamh^ 

ffontra. 

Mb.  Jfsticib  Bradley  deliyered  the  opinion  of  the  caurt. 

Thi|  is  a  caae  of  coHieion  near  the  village  of  Hm^  in  La 
Gj*ange  County,  Indiana,  between  a  train  of  p^aaepger  cara  of 
the  plaintiff  in  error  and  the  wagon  of  the  defendant  in  error. 
The  lattei  brought  the  action  below  to  recover  the  damages 
done  to  himself  and  his  wagon,  and  recovered  a  verdict.  The 
present  writ  of  error  is  brought  to  review  the  inatruotiona  given 
by  the  court  to  the  juiy  on  the  trial.  The  caae,  aa  appeal's  by 
the  bill  of  exceptions,  was  substantially  as  foUowa :  The  col- 
lision occurred  in  a  cut  about  five  feet  in  depth,  in  which  the 
wagon-road  crossed  the  railroad  on  a  level  therewith 'nearly  at 
right  angles,  descending  to  it  on  each  side  by  an  excavf^tion. 
The  train  wf^s  a  special  one,  coming  from  the  north,  and  did 
not  stop  at  the  station,  which  was  four  hundred  or  five  hun- 
dred feet  north  of  the  crossing,  and  none  of  the  regular  trains 
were  due  at  that  time,  although  special  trains  were  ppcasion- 
ally  run  over  the  road.  The  plaintiff  was  going  east,  away 
from  the  village,  following  another  wagon,  and  in  approach- 
ing the  railroad  trs^ck  could  pot  see  a  train  coming  from 
the  north,  by  reason  of  the  cut  and  intei-vening  obstructions. 
There  was  evidence  tending  to  show  that  the  plaintiff,  though 
he  looked  to  the  southward  (from  which  direction  the  next 
regular  train  was  to  come),  did  not  look  noithwardly ;  that  his 
wagon  produced  much  noise  as  it  moved  over  the  frozen  ground ; 
that  his  hearing  was  somewhat  impaired ;  and  that  he  did  not 
stop  before  attempting  to  cross  the  track ;  also,  evidence  tend- 
ing to  show  that  the  engineer  in  charge  of  the  train  used  all 
efforts  in  his  power  to  stop  it  after  he  saw  the  plaintiff's  wagon 
on  the  track.  The  evidence  was  conflicting  as  to  whether  the 
customary  and  proper  signals  were  given  by  those  in  charge  of 
the  locomotive,  and  as  to  the  rate  of  speed  the  train  was  run* 
ning  at  the  time,  some  witnesses  testifying  that  it  was  at  an 
nnusui^  and  improper  rate,  and  others  the  contrary. 

The  counsel  for  the  railroad  company  requested  the  court  tc 
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adopt  certain  specific  instructions,  to  the  general  effect  that  the 
plaintiff  should  have  looked  out  for  the  train,  and  was  charge- 
able with  negligence  in  not  having  done  so;  that  there  was 
nothing  peculiar  in  the  crossing  to  forbid  as  high  a  rate  of  speed 
as  would  be  proper  in  the  case  of  other  important  highways  ; 
that  an  engineer  is  not  bound  to  look  to  the  right  or  left,  but 
only  ahead  on  the  line  of  the  railway,  and  has  a  right  to  expect 
that  persons  and  teams  will  keep  out  of  the  way  of  the  loco- 
motive ;  and  that  it  is  the  duty  of  those  crossing  the  railroad 
to  listen  and  look  both  ways  along  the  railroad  before  going  on 
it,  and  to  ascertain  whether  a  train  is  approaching  or  not. 

The  judge  refused  to  adopt  the  instructions  framed  by  counseJ, 
but  chained,  in  effect,  as  follows :  that  both  parties  were  bound 
to  exercise  such  care  as,  under  ordinary  circumstances,  would 
avoid  danger ;  such  care  as  men  of  common  prudence  and  in- 
telligence would  ordinarily  use  under  like  circumstances ;  that 
the  amount  of  care  required  depended  on  the  risk  of  danger ; 
that,  where  the  view  was  obstructed  so  that  parties  crossing  the 
railroad  could  not  see  an  approaching  train,  the  exercise  of 
greater  care  and  caution  was  required  on  both  sides;  as  well 
on  the  part  of  those  having  the  management  of  the  train  as  of 
those  crossing  the  railroad ;  that  the  former  should  approach 
the  crossing  at  a  less  rate  of  speed,  and  use  increased  diligencts 
to  give  warning  of  their  approach;  and,  if  the  train  was  a 
special  one,  it  was  still  more  incumbent  upon  them  in  going 
through  such  a  place  to  slacken  their  speed  and  sound  the 
whistle  and  ring  the  bell,  than  if  the  train  were  running  on 
regular  time ;  and,  on  the  other  hand,  that  the  party  crossing 
with  a  team  should  proceed  with  more  caution  and  circum- 
spection than  if  the  crossing  were  in  an  open  country,  and  not 
venture  upon  the  track  without  ascertaining  that  no  train  was 
approaching,  or  at  least  without  using  the  means  that  common 
prudence  would  dictate  to  ascertain  such  fact ;  but  that,  if  a 
train  were  not  a  regular  one,  no  train  being  due  at  the  time, 
the  same  degree  of  caution  would  not  be  expected  on  his  part 
as  if  it  were  a  regular  train  and  on  usual  time.  In  short,  the 
judge  charged  that  the  obligations,  rights,  and  duties  of  railroads 
and  travellers  upon  highways  crossing  them  are  mutual  and 
reciprocal,  and  no  greater  degree  of  care  is  required  of  the  one 
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than  of  the  other.  He  farther  charged,  that  the  plaintiff  could 
not  have  a  verdict  unless  the  persons  in  charge  of  the  train  were 
guilty  of  negligence  or  want  of  due  care,  and  unless  the  plain- 
tiff himself  were  free  from  any  negligence  or  carelessness  which 
contributed  to  the  injury.  The  evidence  of  the  case  was  fairly 
submitted  to  the  jury  in  the  light  of  the  principles  thus  an- 
nounced. 

This  is  the  general  scope  of  the  charge ;  and  we  think  it  is 
in  accordance  with  well-settled  law  and  with  good  sense.  If 
a  railroad  crosses  a  common  road  on  the  same  level,  those  travel- 
ling on  either  have  a  legal  right  to  pass  over  the  point  of  cross- 
ing, and  to  require  due  care  on  the  part  of  those  travelling  on 
the  other,  to  avoid  a  collision.  Of  course,  these  mutual  rights 
have  respect  to  other  relative  rights  subsisting  between  the 
parties.  From  the  character  and  momentum  of  a  railroad  train, 
and  the  requirements  of  public  travel  by  means  thereof,  it  can- 
not be  expected  that  it  shall  stop  and  give  precedence  to  an 
approaching  wagon  to  make  the  crossing  first :  it  is  the  duty 
of  the  wagon  to  wait  for  the  train.  The  train  has  the  prefer- 
ence and  right  of  way.  But  it  is  bound  to  give  due  warning 
of  its  approach,  so  that  the  wagon  may  stop  and  allow  it  to 
pass,  and  to  use  every  exertion  to  stop  if  the  wagon  is  inevitflr 
bly  in  the  way.  Such  warning  must  be  reasonable  and  timely. 
But  what  is  reasonable  and  timely  warning  may  depend  on 
many  circumstances.  It  cannot  be  such,  if  the  speed  of  the 
train  be  so  great  as  to  render  it  unavailing.  The  explosion  of 
a  cannon  may  be  said  to  be  a  warning  of  the  coming  shot ;  but 
the  velocity  of  the  latter  generally  outstrips  the  wai-ning.  The 
speed  of  a  train  at  a  crossing  should  not  be  so  great  as  to  render 
unavailing  the  warning  of  its  whistle  and  bell ;  and  this  caution 
is  especially  applicable  when  their  sound  is  obstructed  by  winds 
and  other  noises,  and  when  intervening  objects  prevent  those 
who  are  approaching  the  railroad  from  seeing  a  coming  train. 
In  such  cases,  if  an  unslackened  speed  is  desirable,  watchmen 
should  be  stationed  at  the  crossing. 

On  the  other  hand,  those  who  are  crossing  a  railroad  track 
are  bound  to  exercise  ordinary  care  and  diligence  to  ascertain 
whether  a  train  is  approaching.  They  have,  indeed,  the  great- 
est incentives  to  caution,  for  their  lives  are  in  imminent  danger 
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if  collision  happen ;  and  hence  it  will  not  be  presumed,  with* 
out  evidence,  that  they  do  not  exercise  proper  care  in  a  particu- 
lar case.  But  notwithstanding  the  hazard,  the  infirmity  of  the 
human  mind  in  ordinary  men  is  such  that  they  often  do  manifest 
a  degree  of  negligence  and  temerity  entirely  inconsistent  with 
the  care  and  prudence  which  is  required  of  them,  —  such,  namely, 
as  an  ordinarily  prudent  man  would  exercise  under  the  circum 
stances.  When  such  is  the  case,  they  cannot  obtain  reparation 
for  their  injuries,  even  though  the  railroad  company  be  in  fault. 
They  are  the  authors  of  then*  own  misfortune.  These  proposi- 
tions are  so  indisputable,  that  they  need  no  reference  to  authori- 
ties to  support  them.  We  think  the  judge  was  perfectly  right, 
therefore,  in  holding  that  the  obligations,  rights,  and  duties 
of  railroads  and  travellers  upon  intersecting  highways  are  mutual 
and  reciprocal,  and  that  no  greater  degree  of  care  is  required 
of  the  one  than  of  the  other.  For,  conceding  that  the  railway 
train  has  the  right  of  precedence  of  crossing,  the  parties  are 
still  on  equal  terms  as  to  the  exercise  of  care  and  diligence  in 
regard  to  their  relative  duties.  The  right  of  precedence  referred 
to  does  not  impose  upon  the  wagon  the  whole  duty  of  avoiding 
a  collision.  It  is  accompanied  with,  and  conditioned  upon,  the 
duty  of  the  train  to  give  due  and  timely  warning  of  approach. 
The  duty  of  the  wagon  to  yield  precedence  is  based  upon  this 
condition.  Both  parties  are  charged  with  the  mutual  duty 
of  keeping  a  careful  lookout  for  danger;  and  the  degree  of 
diligence  to  be  exercised  on  either  side  is  such  as  a  prudent 
man  would  exercise  under  the  circumstances  of  the  case  in 
endeavoring  fairly  to  perform  his  duty.  The  charge  of  the 
judge  was  in  substantial  accordance  with  these  views. 

The  mistake  of  the  defendant's  counsel  consists  in  seeking 
to  impose  upon  the  wagon  too  exclusively  the  duty  of  avoiding 
collision,  and  to  relieve  the  train  too  entirely  from  responsibility 
in  the  matter.  Railway  companies  cannot  expect  this  immunity 
so  long  as  their  tracks  cross  the  highways  of  the  country  upon 
the  same  level.  The  people  have  the  same  right  to  travel  on 
the  ordinary  highways  as  the  railway  companies  have  to  run 
trains  on  the  railroads. 

Perhaps  some  of  the  abstract  propositions  of  the  defendant's 
counsel  contained  in  the  instructions  asked  for,  based  on  the 
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facts  assumed  therein,  if  such  facts  were  conceded,  or  found  in 
a  special  verdict,  would  be  technically  correct.  But  a  judge 
is  not  bound  to  charge  upon  assumed  facts  in  the  ipsissima  verba 
of  counsel,  nor  to  give  categorical  answers  to  a  juridical  catechism 
based  on  such  assumption.  Such  a  course  would  often  mislead 
the  jury  instead  of  enlightening  them,  and  is  calculated  rather 
to  involve  the  case  in  the  meshes  of  technicality,  than  to  pro- 
mote the  ends  of  law  and  justice.  It  belongs  to  the  judicial 
office  to  exercise  discretion  as  to  the  style  and  form  in  which 
to  expound  the  law  and  comment  upon  the  facts.  If  a  judge 
states  the  law  incorrectly,  or  refuses  to  state  it  at  all,  on  a  point 
material  to  the  issue,  the  party  aggrieved  will  be  entitled  to  a 
new  trial.  But  when  he  explains  the  whole  law  applicable  to  * 
the  case  in  hand,  as  we  think  was  done  in  this  case,  he  cannot 
be  called  upon  to  express  it  in  the  categoncal  form,  based  upon 
assumed  facts,  which  counsel  choose  to  present  to  him.  See 
Mills  V.  Smith,  8  Wall.  27 ;  Nudd  v.  Burrotvs,  91  U.  S.  426. 

An  examination  of  some  of  the  principal  instructions  asked 
for  by  the  defendant's  counsel  will  furnish  an  illustration  of 
the  propriety  of  these  views.  The  court  was  asked  to  instruct 
the  jury  as  follows :  — - 

<*  The  uncontradicted  testimony  in  this  case  shows  that  the  plain- 
tiff was  acquainted  with  the  character  of  this  crossing;  that  he 
had  frequently  travelled  it,  and  on  some  previous  occasions  had 
stopped  to  look  and  listen  before  going  upon  the  track;  that  upon 
^his  occasion  he  went  with  his  team  and  wagon  upon  the  track  with- 
out taking  any  precaution  to  ascertain  whether  a  train  was  coming 
from  the  north  or  not ;  that  he  did  not  even  turn  his  face  north- 
ward along  the  track  in  the  direction  from  which  the  train  was 
coming  until  it  was  too  late  for  him  to  stop  or  turn  back;  that 
his  wagon  was  making  considerable  noise  as  it  moved  over  the 
frozen  ground ;  that  his  hearing  was  to  some  extent  impaired,  but 
he  did  not  stop  to  listen  before  going  upon  the  track. 

«<  Upon  this  state  of  facts  the  plaintiff  is  chargeable  with  suoh 
negligence  contributing  to  the  accident  as  deprives  him  of  any  right 
of  action.*' 

Now,  although  the  case  may  have  been  so  clear  of  other  evi 
dence  than  that  stated  in  the  proposed  instruction,  as  that  the 
judge  (had  he  seen  fit)  might  have  adopted  it  as  a  statement 
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of  the  ultimate  facts,  yet  he  was  not  bound  to  do  so,  but  wiS 
entirely  justifiable  in  stating  the  law,  as  he  did,  in  a  more  gen 
eral  form,  namely :  — 

"It  is  left  ai  a  question  of  fact  for  you  [the  jury]  to  say  whether 
ne  [the  plaintiff]  was  guilty  of  carelessness  from  the  evidence.  He 
was  required  to  exercise  that  degree  of  prudence,  care,  and  catltiotl 
incumbent  upon  a  person  possessing  ordinjtry  reason  and  intelligence 
under  the  special  circumstances  of  the  case,  having  regard  to  the 
particular  character  of  the  crossing  and  the  difficulty  of  seeing  a 
train  approaching  from  the  north.  The  fact  that  his  hearing  wad 
somewhat  impaired  would  not  exempt  him  from  the  necessity  of 
using  the  care  required  of  persons  in  possession  of  their  ordinary 
senses  or  faculties.  A  perRon  suffering  under  such  an  infirmity 
should  use  more  diligently  his  other  faculties.  If  the  place  was 
dangerous  and  the  approach  to  it  by  a  train  obscured,  he  should 
have  proceeded  with  more  caution  and  circumspection  than  If  the 
crossing  were  in  an  open  country ;  aticl  not  ventured  upon  the  tr^ck 
without  ascertaining  that  no  train  was  approaching,  or  at  Ifeadt  with- 
out the  use  of  the  means  that  common  prudence  Would  dictate  to 
ascertain  such  fact.  Bnt  as  this  was  not  a  regular  train,  or  on  usual 
time,  the  same  degree  of  caution  w.ould  not  be  required  on  his  part 
or  such  as  if  it  were  a  regular  train  and  on  usual  time." 

And  further  on :  — 

*^  It  is  shown  by  the  evidence,  and  not  disputed,  that  plaintiff 
was  accustomed  to  pass  this  crossing,  and  may  be  presumed  to  know 
and  be  acquainted  with  the  usual  rate  of  speed  with  which  the 
trains  passed  this  crossing,  and,  if  this  train  was  not  moving  at  a 
greater  rate,  he  should  be  held  as  bound  to  exercise  such  care  and 
caution  as  to  avoid  collision  with  6uch  traiiiJJ  moving  at  usual  rates 
and  times ;  so  that,  unless  you  find  that  the  train  was  moving  at  an 
unusual  and  unreasonable  rate  of  speed,  you  would  be  warranted  in 
finding  the  plaintiff  was  guilty  of  negligence  which  contributed  to 
the  injury,  and  hence  not  entitled  to  recover." 

The  facts  assumed  in  the  Instruction  proposed  depended  on 
the  evidence,  and  did  not  by  any  means  comprise  all  the  facts 
bearing  upon  the  question  ;  and,  aside  from  the  discretion  which, 
as  we  hare  stated,  may  be  exercised  by  the  judge^  We  think  h^ 
did  quite  ri^t  in  this  instance,  after  i^tating  the  lAw  to  the  jnfy, 
ill  sBbmiMing  the  eridende  to  their  oonsldetatiott. 
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Another  instruction  asked  for  was  as  follows :  — 

^  It  is  the  duty  of  every  one  approaching  with  his  wagon  and 
team  along  a  highway  to  the  crossing  of  a  steam  railroad  to  listen 
and  to  look  both  ways  along  the  railroad  before  going  upon  it.  If 
by  reason  of  the  character  of  the  ground  or  other  obstructions,  or 
if  by  reason  of  a  defect  in  his  sense  of  sight  or  of  hearing,  ho  can- 
not determine  with  certainty  whether  or  not  a  train  of  cars  is  ap- 
proaching without  stopping,  and,  if  necessary,  going  in  advance  of 
his  team  to  examine,  it  is  his  duty  to  do  so.  If  in  sach  case  he  goes 
upon  the  track  without  taking  such  precaution,  he  does  so  at  his 
own  peril,  and  cannot  recover  if  injury  results." 

Here  is  no  assumption  of  facts  as  in  the  previous  instruction  ; 
but  it  states  the  duty  of  persons  approaching  a  railroad  with 
wagons  and  teams  in  a  more  absolute  and  unqualified  form  than 
we  think  admissible.  It  states  such  duty  with  the  rigidity  of 
a  statute,  making  no  allowance  for  modifying  circumstances 
or  for  accidental  diversion  of  the  attention,  to  which  the  most 
prudent  and  careful  are  sometimes  subject ;  and  assuming,  in 
effect,  that  the  duty  of  avoiding  collision  lies  wholly,  or  nearly 
so,  on  one  side.  We  think  that  the  qualified  form  in  which 
the  duty  of  travellers,  on  highways  in  approaching  a  railroad 
was  stated  by  the  judge  in  his  charge,  as  applicable  to  the  evi- 
dence and  circumstances  of  this  case,  was  ^11  that  could  be  justly 
required  by  the  defendants.  -  Judgment  affirmed. 


Railroad  Company  v.  Hbcht. 

1.  a  statute  which  prescribes  a  mode  of  serving  process  upon  railroad  companies 
different  from  tliat  provided  for  in  a  cliarter  previously  granted  to  a  partic- 
ular company,  does  not  impair  the  obligation  of  the  contract  between  sucli 
company  and  tlie  State. 

8.  Tlie  power  of  a  State  to  regulate  the  forms  of  administering  justice  is  an  inci- 
dent of  sovereignty,  and  its  surrender  is  never  to  be  presumed. 

t.  As  against  the  government,  the  word  "  shall/'  when  used  in  statutes,  is  to  be 
construed  as  "  may/'  unless  a  contrary  intention  is  manifest. 

Erbob  to  the  Supreme  Court  of  the  State  of  Arkansas. 
The  Cairo  and  Fulton  Railroad  Company  having  been  sued 
in  the  Circuit  Court  of  Clay  County,  Arkansas,  senrioe  was  had 
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on  the  tenth  day  of  September,  1878,  by  lesvii^  a  copy  of  the 
summons  with  a  clerk  of  the  company. 

Judgment  was  rendered  by  default.  A  motion  was  subse 
quently  made  to  set  the  default  aside,  on  the  ground  that  there 
had  been  neither  legal  service  upon  nor  appearance  by  the  com- 
pany. This  motion  having  been  overruled,  the  company  ap- 
pealed to  the  Supreme  Court  of  the  State,  where  the  judgment 
below  was  affirmed.    The  company  then  brought  the  case  here. 

The  company  was  incorporated  by  an  act  of  the  legislature! 
of  Arkansas,  approved  Jan.  12,  1853. 

The  thirteenth  section  of  that  act  provides  as  follows :  - 

''This  act  shall  be  deemed  a  public  act,  and  shall  be  favorably 
construed  for  all  the  purposes  therein  expressed  and  declared  in  all 
courts  and  places  whatever,  and  shall  be  in  force  from  and  ailer  its 
passage :  Provided,  that  all  the  rights,  privileges,  immunities,  and 
frauchises  contained  in  the  charter  granted  at  this  session  of  the 
legislature  of  this  State  to  the  Mississippi  Valley  Railroad  Com- 
pany, not  restricting  or  inconsistent  with  this  act,  are  hereby  ex- 
tended to  and  shall  form  a  part  of  this  incorporation  as  fully  as  if 
.the same  were  inserted  herein.** 

The  charter  of  the  Mississippi  Valley  Railroad  Company 
was  granted  by  an  act  approved  Jan.  12, 1858,  the  twenty-fourth 
section  of  which  provides  that  "  process  on  said  company  shall 
be  served  on  the  president  by  leaving  a  copy  to  his  address,  at 
the  principal  office  of  the  corporation,  in  the  hands  of  any  of 
its  officers." 

An  act  passed  in  1868  provides  that  ^^  where  the  defendant 
is  a  corporation,  created  by  the  laws  of  this  State,  the  service 
of  the  summons  may  be  upon  the  president,  mayor,  chairman 
of  the  board  of  trustees,  or  other  chief  officer ;  or,  if  its  chief 
officer  is  not  found  in  the  county,  upon  its  cashier,  treasurer, 
secretary,  clerk,  or  managing  agent." 

It  will  be  seen  that  service  in  this  case  was  made  pursuant 
to  the  latter  act,  and  not  to  the  provisions  of  the  charter. 

The  company  here  assigns  for  error  that  its  chai*ter  constitutes 
a  contract  between  it  and  the  State,  and  that  the  subsequent 
act  under  which  the  process  was  served  impairs  the  obligation 
of  the  contract,  and  is  therefore  in  violation  of  sect.  10,  art.  1, 
of  the  Constitution  of  the  United  States. 
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Jiff.  U.  M.  Ros^.  for  the  plaintiff  In  error  dted  Oliver  v« 
Memphis  Railroad  Co.^  80  Ark.  129  ;  St.  Louie  Railroad  Co.  t. 
Loftin^  id.  698  ;  Broneony.  Klntie^  1  How.  811 ;  CommnnweaUh 
Y.  United  Stdtee  Bank,  2  Ashm.  (Pa.)  849;  Aurora  Turnpike 
Co.  ▼.  Holihouee^  7  Ind.  59 ;  Powell  r.  Sammons,  81  Ala.  ir.  a. 
662;  Cairo  ^  FuUon  Railroad  Co.  v.  Turner,  81  Ark.  494. 

No  ooQiiBel  appeared  for  the  defendants  in  error. 

Mit.  Chief  Justice  Watte  delivered  the  opinion  of  the 
ooart. 

The  single  question  presented  by  this  record  is  whether  a 
statate  which  prescribes  a  mode  of  service  of  judicial  process 
upon  the  Cairo  and  Fulton  Railroad  Company,  different  from 
that  provided  for  in  its  charter,  is  void  because  it  impairs  the 
obligation  of  a  contract.  The  regulation  of  the  forms  of  admin- 
istering justice  by  the  courts  is  an  incident  of  sovereignty.  The 
surrender  of  this  power  is  never  to  be  presumed.  Unless,  there- 
fore, it  clearly  appears  to  have  been  the  intention  of  the  legisla- 
ture to  limit  its  power  of  bringing  this  corporation  before  its 
judicial  tribunals  to  the  particular  mode  mentioned  in  the  char- 
ter, the  subsequent  legislation  upon  that  subject  was  not  invalid. 
The  provision  of  the  charter  relied  upon  is  in  these  words :  "  Pro- 
ceSAon  said  company  shall  be  served  on  the  president  by  leaving 
a  copy  to  his  address,  at  the  principal  office  of  the  corporation, 
in  the  hands  of  any  of  its  officers.  The  said  corporation  shall 
have  power  to  establish  a  principal  office  at  such  place  as  they 
may  8^  fit,  and  the  same  to  change  at  pleasure."  As  against 
the  government,  the  word  ^'  shall,"  when  used  in  statutes,  is  to 
be  construed  as  "  may,"  unless  a  contrary  intention  is  manifest. 
Hdr6  no  such  intention  appears.  The  largest  latitude  is  given 
the  company  in  respect  to  the  location  of  its  principal  office ; 
and  it  can  hardly  be  supposed  that  the  legislature  meant  to 
deprive  itself  of  the  power  of  providing  another  mode  of  service, 
if  that  specified  was  found  to  be  inconvenient  or  unwise.  The 
provision  is  one  which  evidently  belongs  to  remedies  against 
the  corporation,  and  not  to  the  grant  of  rights.  As  to  remedies, 
it  has  always  been  held  that  the  legislative  power  of  change 
may  be  exercised  when  it  doed  not  affect  injuriously  rights 
which  have  been  secured*  Stiirgeie  v.  CroumineMeld^  4  Wbeit. 
122.  Judgment  offirmed. 
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iKSXmAKOE  COHPAKT  V.  LAltOUt. 

1.  A  bill  of  exceptions,  allowed  and  signed  or  sealed  by  the  judge,  is  the  onljr 

mode  hj  whicli  his  rulings  during  the  progress  of  a  trial,  or  his  charge  to 
the  jury,  can  be  rendered  a  part  of  the  record. 

2.  The  provisions  of  the  Code  of  Georgia  are  in  harmony  with  thia  rnto. 

Ebroa  to  the  Cirooit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Philip  PhiUipa  and  Mr.    WUliam  ff.  Fhillipt  tot  th« 
plaintiff  in  error. 
Mr.  Julian  Hartridge  aitd  Mr.  Ritfu%  E.  LeHer^  eonira. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

After  careful  consideration,  we  are  all  of  opinion  that  the 
record  contains  nothing  upon  which  the  assignments  of  error 
can  be  based.  The  plaintiff  in  error  complains  that  certain 
evidence  was  improperly  admitted,  and  that  incorrect  instruct 
tion  was  given  to  the  jury ;  but  the  record  does  not  show  that 
any  exception  was  saved  to  the  admission  of  evidence  or  to 
the  charge  of  the  court.  No  bill  of  exceptions  appears  to  have 
been  made  up  or  signed.  It  is  true  that  in  the  transcript  sent 
up  to  us  it  is  stated  that  at  the  trial  objection  was  made  to  the 
reception  of  certain  testimony  of  witnesses,  that  the  objection 
was  overruled,  and  that  the  defendant  then  and  there  excepted 
to  such  ruling  of  the  court,  and  assigned  error  thereon.  So  the 
transcript  states  that  the  judge  gave  substantially  certain  in* 
struction  to  the  jury,  and  adds,  "  to  which  portion  of  said 
charge  said  defendant  then  and  there  excepted,  and  assigned  thb 
same  as  error."  But,  even  if  the  facts  occurred  as  certified  hf 
the  clerk,  his  statement  that  they  occurred  does  not  bring  thetn 
upon  the  record  so  as  to  make  them  the  subject  of  review.  Ther* 
is  but  one  mode  of  bringing  upon  the  record  and  making  a  part 
of  it  the  rulings  of  a  judge  during  the  progress  of  a  trial,  6t 
his  charge  to  the  jury,  and  that  is  by  a  bill  of  eitceptiolitf 
allowed  and  sealed  or  signed  by  the  judge.  It  is  true  thAf  in 
the  hurry  of  the  trial  the  bill  is  not  often  reduced  to  fdnfl  and 
sealed  or  signed.     Generally  an  estception  is  only  Mted  hy  tkir 
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judge  at  tbe  time  claimed,  and  it  is  subsequently  drawn  up ;  but  it 
is  not  a  bill  of  exceptions  until  it  has  been  sealed,  or,  ns  is  now 
sufficient,  signed.  The  sealing  or  signature  of  the  judge  is 
essential  for  its  authentication  ;  and  it  has  been  ruled  that  the 
judge's  notes  do  not  constitute  a  bill  of  exceptions.  They  are 
but  memoranda  from  which  a  formal  bill  may  afterwards  be 
drawn  up  and  sealed.  Pomeroy  v.  The  Bank  of  Indiana^  1  Wall. 
592.  There  it  was  said,  "  When  exceptions  ai-e  taken  to  the 
ruling  of  the  court,  in  the  course  of  a  trial,  to  the  jury,  such  an 
entry  is  frequently  made  in  the  minutes  of  the  case,  or  of  the 
presiding  justice,  as  evidence  of  the  fact,  and  as  a  means  of  pre- 
serving the  rights  of  the  party  in  case  the  verdict  should  be 
against  him,  and  he  should  desire  to  have  the  case  re-examined 
in  the  appellate  tribunal ;  but  it  was  never  supposed  that  such 
an  entry  could  be  of  any  benefit  to  the  party  unless  he  season- 
ably availed  himself  of  the  right  to  reduce  the  same  to  writing, 
and  took  proper  measures  to  have  the  bill  of  exceptions  sealed 
by  the  judge  presiding  at  the  trial,  or,  in  other  words,  such  an 
entry  in  the  minutes  can  only  be  regarded  as  evidence  of  the 
right  of  the  party  seasonably  to  demand  a  bill  of  exceptions ; 
but  it  is  not  the  same  thing,  and  it  has  never  been  so  considered 
in  the  Federal  courts.  And  again :  "  Unless  an  exception  is 
reduced  to  writing  and  sealed  by  the  judge,  it  is  not  a  bill  of 
exceptions,  within  the  meaning  of  the  statute  authorizing  it, 
and  it  does  not  become  part  of  the  record."  No  such  bill  is 
found  in  the  present  case.  Where  the  memoranda  of  excep- 
tions appearing  in  the  transcript  came  from  does  not  appear. 
They  are  not  even  stated  to  be  on  the  minutes  or  the  judge's 
notes. 

The  verdict  was  returned,  and  the  judgment  was  signed  on 
the  14th  of  November,  1874.  The  transcript  exhibits  a  paper 
dated  Nov.  19,  1874,  called  an  assignment  of  error,  signed  by 
the  attorney  of  the  insurance  company,  and  filed  on  that 
day,  setting  forth  that  in  the  foregoing  record  and  proceedings 
various  errors  appeared,  and  describing  them.  The  paper  ap 
pears  to  have  been  served  on  the  plaintiffs'  attorney,  and  on 
the  same  day  it  was  indorsed  '^  exceptions  overruled.  John 
Erskine,  judge."  For  what  purpose  the  paper  was  f  repared 
does  not  clearly  appear.     Perhaps  it  was  in  aid  of  a  motion 
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for  a  new  trial,  or  it  was  intended  as  preparation  for  a  wi-it 
of  error,  probably  the  latter.  But  it  is  impossible  to  regard 
it  as  a  bill  of  exceptions  taken  or  noted  at  the  trial.  Tt 
refers  to  no  exceptions  then  taken.  On  the  contrary,  while 
it  refers  to  objections  alleged  to  have  been  made  at  the  trial, 
and  assigns  overruling  them  as  error,  it  states  that  the  de- 
fendant now  (Nov.  19)  assigns  the  same  as  error,  and  excepts 
thereto. 

We  find  nothing  in  the  code  of  Georgia  that  aids  the  plain 
tiflFs  in  error.  The  only  provision  that  is  of  any  importance 
as  bearing  upon  the  subject  is  the  following :  "  At  any  stage  of 
the  cause  either  party  may  file  his  exception,  and,  if  the  same 
be  certified  or  allowed,  it  shall  be  entered  of  record  in  the  cause ; 
and  should  the  case,  at  its  final  determination,  be  carried  by 
writ  of  error  to  the  Supreme  Court,  error  may  be  assigned  upon 
such  bill  of  exceptions."  This  does  not  differ  substantially 
from  the  provisions  of  the  Statute  of  Westminster,  13  Edw.  I. 
c.  81.  The  exception  must  be  certified  or  allowed  as  well  as 
filed,  and  it  is  the  signature  or  seal  of  the  judge  that  certifies  or 
allows  it. 

We  are,  therefore,  reluctantly  brought  to  the  conclusion  that 
the  record  of  this  case  exhibits  nothing  that  justifies  the  assign- 
ments of  error.  Judgment  cffirmed. 


BiiOXJNT  V.  Windlby. 

1.  When  no  rights  of  third  parties  interfere,  the  extent  to  which  mutual  obliga- 

tions may  be  set  off  against  each  other,  and  the  mode  of  doing  it,  are  wholly 
subject  to  legislatiTe  control. 

2.  A  statute,  therefore,  as  that  of  North  Carolina,  passed  after  the  banic  or  its 

commissioner  had  obtained  a  judgment,  which  authorizes  the  defendant 
to  set  off  against  it  the  circulating  notes  of  the  bank  which  he  procured 
after  the  Judgment,  is,  as  between  him  and  the  bank  or  its  commissioner, 
?alid,  and  does  not  impair  the  obligation  of  the  contract  sued  on,  or  of  the 
Judgment, 
ti  But  if  the  rights  of  either  creditors  of  the  bank,  or  other  parties  interested 
in  the  Judgment,  were  such  that  they  could  exact  payment  of  the  Judg- 
ment in  lawful  money,  the  case  would  be  different. 

Ebbob  to  the  Supreme  Court  of  the  State  of  North  Carolina. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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i|/r.  JoBeph  J.  Davis  for  the  plaintiff  in  error 
Mr.  Samuel  F.  Phillips^  contra. 

M9.  JxTSTiCB  Miller  delivered  the  opinion  of  the  court. 

Under  a  statute  of  North  Carolina,  passed  March  12,  1866, 
to  enable  the  banks  of  the  State  to  close  their  business,  the 
plaintiff  in  error  was,  by  a  decree  of  the  proper  State  court,  in 
the  fall  of  that  year,  appointed  commissioner  of  the  Bank  of 
Washington ;  and  all  the  real  and  personal  property  and  chosen 
in  action  of  the  bank  were  by  the  decree  vested  in  said  commis- 
sioner for  the  benefit  of  those  creditors  of  the  bank  who  should 
prove  their  debts  within  twelve  months.  As  such  commis- 
sioner, Blount  sued  and  recovered  against  the  defendant  in 
error  a  judgment  on  a  note  given  to  the  bank  for  borrowed 
money,  on  which  he  was  surety.  This  was  in  November,  1867. 
The  defendant  subsequently  procured  the  circulating  notes  of 
the  bank,  and  tendered  them  in  payment  of  the  judgment  to 
plaintiff,  who  refused  to  accept  them.  He  then  deposited  them 
with  the  clerk  of  the  court  in  which  the  judgment  was  ren- 
dered, who  received  them,  not  in  payment,  but  subject  to  the 
order  of  the  court. 

A  motion  for  new  trial  in  the  original  suit  remained  undecided 
until  the  spring  term,  1872.  At  the  next  term  of  the  court 
after  this,  the  defendant^  on  due  notice,  moved  the  court  to 
have  these  notes  applied  in  payment  of  the  judgment,  and 
satisfaction  of  that  judgment  entered  on  the  record ;  which 
motion  was  granted,  and  the  order  made.  From  this  order 
plaintiff  appealed  to  the  Supreme  Court  of  the  State,  which 
affirmed  the  judgment  of  the  court  below;  and  he  thereupon 
sued  out  the  present  writ  of  error. 

Two  grounds  are  relied  upon  in  this  court  to  reverse  that 
judgment :  — 

t.  That  plaintiff  had  a  right,  under  the  Constitution  and 
laws  of  the  United  States,  to  have  his  judgment  paid  in  coin 
or  legal-tender  notes,  and  nothing  else. 

2.  That  certain  statutes  of  North  Carolina  under  which  the 
defendant  was  allowed  to  set  off  the  notes  of  the  bank  in  satis- 
faetion  of  the  judgment  are  void,  because  they  impair  the  obli- 
gation of  his  contract. 
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We  will  consider  the  last  ground  firit,  becaoa^i  if  thtee 
statutes  are  valid  and  authorized  the  judgment  of  tb#  (H>urt, 
then  the  other  objection  is  also  answered ;  for,  if  the  defend- 
ant had  the  right  to  pay  or  set  oS  these  notes  in  satisfac- 
tion of  the  judgment,  the  plaintiff  did  not  have  the  right  to 
eicact  payment  exclusively  in  legal-tender  money  of  the  United 
States. 

The  following  acts  and  parts  of  acts  are  those  relied  on  to 
justify  the  order  of  the  court  in  this  case. 

Act  of  Aug.  22, 1868 :  — 

^  The  General  Assembly  of  North  Carolina  do  enact,  that  wli^re 
any  note  or  bond  has  been,  or  may  hereafter  be,  given  as  a  renewal 
of  any  debt  or  demand^ due  or  payable  to  any  bank  in  this  Stste, 
whofe  charter  bears  date  prior  tx>  the  twentieth  day  of  May,  1861, 
the  bills  of  said  bank  shall  be  a  legal  set-off  to  such  note  or  bond, 
without  regard  to  whether  such  note  or  bond  be  made  payable  to 
said  bank  or  to  some  other  party ;  and  the  bills  of  such  bank  may 
be  offered,  and  shall  be  received,  to  sustain  the  plea  of  set-off  to 
any  suit  brought  upon  such  note  or  bond  in  any  court  of  this  State, 
whether  such  note  or  bond  be  made  payable  to  such  bank  or  to  any 
other  party." 

Sects.  1  and  4  of  an  act  approved  March  17, 1869: — 

^  Sbot.  1.  The  General  Assembly  of  North  Carolina  do  enaet, 
that  an  act  entitled  *•  An  Act  to  make  bank-bills  a  set*off,'  ratified 
the  twenty-second  day  of  August,  ▲.p.  1868,  be  so  amended  as 
to  apply  to  judgments  and  executions  which  may  have  been  ob- 
tained on  any  debt  due  any  of  the  banks  mentioned  in  the  afore- 
said act." 

^  Sbct.  4.  The  remedy  under  this  act  may  be  by  plea  of  set^f^ 
or  by  injunction,  as  the  case  may  require." 

By  a  statute  passed  in  December  of  the  same  year,  it  was 
made  ^^  the  duty  of  every  court  in  the  State,  upon  proof  that 
such  bills  have  been  delivered  or  tendered  and  refused  in  satis- 
faction of  such  judgments  to  the  nominal  amounts  thereof,  to 
cause  an  entry  of  satisfaction  of  such  judgments  to  be  entered 
of  record  in  the  court  wherein  the  same  were  recovered." 

The  proposition  of  plaintiff  in  error  is,  that,  whrni  he  recovered 
ihe  judgment  against  the  defendant,  he  had  a  right  to  exact 
and  rec^ve  in  payment  of  that  judjpnent  gold  or  adlvev  eeim,  or 
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tbe  legal-tender  treasury  notes  of  the  United  States,  and  that 
defendant  had  no  right  to  pay  him  in  any  thing  else ;  that  the 
judgment  was  a  contract,  and  the  obligation  of  it  is  impaired 
by  the  statute  which  authorizes  payment  in  something  else. 
It  is  undoubtedly  true,  in  some  sense  and  for  some  purposes, 
that  B.  judgment  has  been  treated  and  considered  as  a  contract ; 
and  we  are  not  disposed  to  deny  that  the  judgment  in  this 
case  is  evidence  of  a  contract.  But  the  judgment  is  only  a 
contract  because  it  is  evidence  of  a  debt  or  obligation  on  the 
part  of  defendant  due  to  plaintiff.  The  judgment  itself  presup- 
poses, and  is  founded  on,  some  antecedent  obligation  or  con- 
tract, and  is  only  a  higher  evidence  of  that  contract,  because  it 
now  has  the  sanction  of  the  judicial  determination  of  its  validity 
and  amount  by  a  court  of  law.  The  essential  nature  and  char- 
acter of  the  contract  remains  unchanged ;  and,  in  deciding  how 
far  it  may  be  affected  by  legislation,  we  must  look  mainly  to 
the  original  contract. 

It  may  be  assumed  that  all  debts  not  solvable  by  their  terms 
in  something  else  are  prima  facie  payable  in  legal-tender  money, 
as  ascertained  by  the  acts  of  Congress.  And  this  is  true  whether 
the  contract  be  express  or  implied,  and  whether  it  exist  in  parol, 
or  in  a  promissory  note,  or  in  a  judgment.  Notwithstanding  this 
general  rule,  it  is  a  principle  of  long  standing  in  all  systems  of 
jurisprudence  that  one  debt  or  obligation  may  be  set  off  or  coun- 
terbalanced against  another,  so  that  while  the  obligation  of  both 
is  recognized,  both  are  satisfied  in  law  and  discharged  without 
the  payment  of  any  money  on  either ;  and  this  is  done  by  the 
courts  without  the  consent  of  the  party  and  against  his  will. 
This  doctrine  of  set-off  in  the  English  law  originally  could  only 
be  called  into  operation  by  a  defendant  who,  when  sued  on  an 
obligation  of  his  own,  should  by  a  distinct  plea  claim  a  set-off 
of  some  demand  which  he  had  against  the  plaintiff  of  a  similar 
character.  But  this  original  statutory  doctrine  of  the  right 
of  set-off  has  been  modified,  enlarged,  and  extended  in  many 
ways. 

1.  The  courts  of  common  law  have  long  established  the  prin- 
ciple of  set-off  as  applicable  to  mutual  judgments  in  the  same 
court.  And  it  is  said  that  this  power  of  setting  off  judgments 
not  only  in  the  same  court,  but  in  different  courts,  did  not 
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depend  upon  the  statutes  of  set-off,  but  upon  the  general  juris- 
diction of  the  court  over  its  suitors.  See  Barker  v.  Braham^ 
SBl.  R.869;  Mitchell  y.  0Zd/ieW,4T.  R.  123;  3  Gaines's  Cases, 
190.  In  Simpson  v.  ffart,  1  Johns.  (N.  Y.)  Ch.  91,  Chancellor 
Kent  refused  to  set  off  one  judgment  against  another  although 
the  case  was  otherwise  made  out,  because  the  jurisdiction  was 
ample  at  law,  and  the  application  had  been  first  made  there 
and  denied.     See  also  Simpson  v.  Huston^  14  Tex.  481. 

2.  This  remedy  has  been  very  much  extended  in  equity 
where  the  insolvency  of  the  judgment  plaintiff,  his  non-residence 
within  the  jurisdiction  of  the  court,  the  fact  that  the  mutual 
obligations  have  grown  out  of  the  same  transaction,  and  many 
other  purely  equitable  considerations,  have  been  held  to  author- 
ize the  setting  off  of  many  classes  of  obligations  held  by  the 
defendant,  against  a  judgment  duly  recovered  against  him  in 
a  court  of  law.  Merrill  v.  Souther^  6  Dana  (Ky.),  305 ;  Simp- 
son V.  Hart^  1  Johns.  (N.  Y.)  Ch.  91 ;  Palmateer  v.  Meredith, 
4  Mar.  J.  J.  (Ky.)  74 ;  Davis  v.  Mlbum,  3  Clarke  (Iowa),  163  ; 
7  How.  279. 

It  will  be  thus  seen  that,  independent  of  statutes,  the  courts 
have  long  exercised  the  power  of  extinguishing  judgments  by 
compelling  the  plaintiff  to  receive  something  else  than  money  in 
satisfaction  thereof.  It  is  true  that,  where  this  power  has  been 
exercised  under  the  statutory  or  equity  power  of  the  court,  it 
has  been  generally,  perhaps  universally,  limited  to  cases  where 
tiie  defendant  held  the  claim  which  he  presents  for  set-off  at 
the  time  the  suit  was  brought  in  which  he  proposes  the  set-off. 
But  undoubtedly  there  may  be  cases  in  which  a  claim  coming 
to  the  ownership  of  the  judgment  debtor,  even  after  the  judg- 
flient  has  been  rendered  against  him,  presents  a  strong  equity 
to  have  it  set  off  against  that  judgment.  In  such  cases  it  must 
be  within  the  competency  of  the  legislative  body  so  to  extend 
the  remedy  by  set-off  as  to  embrace  them. 

Such  is  the  law  of  the  State  of  Louisiana  under  their  civil- 
i)ode  system  of  jurisprudence.  In  the  case  of  Pattison  v.  Ed- 
manston^  4  La.  Ann.  157,  Carter  &  Co.  obtained  a  judgment 
against  Pattison.  After  an  execution  was  issued,  and  after  an 
itijunotion  against  it  had  been  dissolved,  the  defendant  pur- 
chased of  a  third  party  a  judgment  against  Carter  h  Co. ;  and 
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the  Supi-eme  Court,  reversing  the  judgment  of  the  inferior  court, 
held  that,  from  the  date  of  the  notice  of  this  purchase,  the  par- 
ties became  mutually  indebted,  and  their  respective  claims 
were  liquidated  and  due,  and  compensation  took  place  within 
the  meaning  of  sect.  2203  of  the  Civil  Code,  the  effect  of  which 
was  to  extinguish  the  judgment  of  Carter  &  Co. 

This  provision  of  the  Code  of  Louisiana,  and  the  construe* 
tion  given  to  it  by  her  highest  court,  is  identical  with  the 
Roman  law,  which  is,  indeed,  the  foundation  on  which  that 
code  is  built.  That  law  went  much  further  than  any  of  our 
statutes  have  gone,  and  further  than  our  courts  of  equity  have 
gone.  The  doctrine  of  the  civil  law  was  that  mutual  debts 
extinguished  each  other  by  operation  of  law,  and  that  in 
such  case  no  discovery  could  be  had  except  for  a  balance  due  on 
the  larger  debt.  And  this  extended  to  cases  in  which  the 
debtor  had  procured  an  assignment  or  cession  of  the  debt  oi 
a  third  person  against  his  creditor.  So  that  from  the  moment 
the  creditor  had  notice  of  the  transfer,  compensation,  as  it  is 
called  in  the  civil  law,  took  place  ;  that  is,  the  debts  were  extin- 
guished so  far  as  the  amount  due  on  the  smaller  debt  could 
rightfully  compensate  the  larger.  This  matter  is  well  set  forth 
by  Justice  Story  in  his  Equity  Jurisprudence,  sects.  1488  to 
1444  inclusive.  His  closing  remarks  are  very  pertinent  to  the 
case  in  hand.  ^^  The  general  equity  and  reasonableness,"  says 
he,  "of  the  principles  upon  which  the  Roman  superstructure  is 
founded  make  it  a  matter  of  regret  that  they  have  not  been 
transferred  to  their  full  extent  to  our  system  of  equity  juris- 
prudence. Why,  indeed,  in  cases  of  mutual  debts,  independently 
of  any  notion  of  mutual  credit,  courts  of  equity  should  not  have 
at  once  supported  and  enforced  the  doctrine  of  the  universal  right 
of  set-off  as  a  matter  of  natural  equity,  it  is  not  easy  to  see." 

The  legislation  of  North  Carolina,  which  we  have  already 
cited,  is  of  this  character. 

The  act  of  Aug.  22,  1868,  made  the  bills  of  a  bank  a  legal 
set-off  in  the  hands  of  any  person  sued  by  the  bank,  but  left 
the  right  subject  to  the  usual  rule,  that  it  must  be  pleaded  in 
the  action.  The  act  of  March  17,  1869,  declared  that  this 
right  should  extend  to  judgments  already  rendered,  and  that  it 
might  be  asserted  by  a  plea  of  set*off  in  the  court,  at  law  or  by 
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an  injunction  in  chancery;  and  the  act  of  Decembei,  1869, 
authorized  the  same  relief  by  motion  in  the  court  wheie  the 
judgment  was  rendered.  Are  the  acts  of  the  North  Carolina 
legislature  so  wholly  outside  of  the  general  doctrine  of  set-off 
as  to  be  void  ?  The  idea  of  set-off  is  not  the  same  as  payment. 
It  is  the  doctrine  of  bringing  into  the  presence  of  each  other  the 
ol^igations  of  A.  to  B.  and  of  B.  to  A.,  and  by  the  judicial  action 
of  t  he  court  make  each  obligation  extinguish  the  other.  And  this 
process  is  applicable  to  any  class  of  obligations  which  the  legisla- 
tive power  of  the  State  chooses  to  bring  within  its  operation. 

That  it  is  exercised  in  aid  of  justice  when  a  bank  of  circu- 
lation is  compelled  to  receive  that  circulation  in  satisfaction  of 
debts  due  to  it,  whether  they  be  in  judgment  or  in  any  other 
form,  can  hardly  be  questioned,  if  the  rights  of  no  one  but  the 
bank  are  affected  by  the  act. 

In  what  we  have  here  said,  we  do  not  mean  to  be  understood 
tliat,  where  the  creditors  of  the  bank  have  a  i-ight  to  have  such 
H  debt  paid  in  lawful  money,  the  legislature  can  deprive  them 
of  that  right;  nor  that  in  any  other  case,  where  the  judgment 
creditor  represents  an  interest  in  the  contract,  which  has  a 
light  to  demand  its  payment  in  lawful  money,  the  State  can 
authorize  its  payment  in  any  thing  else. . 

In  the  case  before  us,  if  it  appeared  by  the  agreed  facts  on 
which  the  case  was  tried  that  there  existed  any  creditors  of 
the  bank  who  had  proved  their  debts  as  the  law  required,  the 
case  might  have  been  different.  But  there  is  no  evidence  in  this 
record  that  there  was  any  other  creditor  of  the  bank  in  existence 
besides  the  defendant,  when  he  made  this  motion  for  set-off. 

And  though  it  may  be  held  that  the  bank  had  ceased  to  exist, 
it  is  clear  that  the  stockholders,  whose  interest  in  that  case 
would  be  represented  by  the  commissioner,  have  no  equity 
superior  to  that  of  the  defendant,  or  which  could  be  interposed 
to  prevent  the  exercise  of  the  right  of  set-off  under  the  statute. 
That  the  right  to  set-off  is  by  the  statute  extended  to  obliga- 
tions of  the  bank,  bought  by  defendant  after  the  judgment  was 
rendered  against  him,  does  not  necessarily  make  it  unconstitu- 
tional. The  debt  of  the  bank  is  a  just  debt.  To  compel  the 
defendant  first  to  pay  his  debt  in  money,  and  then  take  the 
chances  of  collecting  of  the  bank,  is  unjust. 


180  West  Philadelphia  Bank  v.  Dickson.     [Sup.  Ot. 

The  act  of  the  North  Carolina  l^slature  is  but  au  enlaige- 
ment  of  the  principle  of  set-off  to  meet  this  class  of  cases.  Though 
the  statute  uses  the  word  "  payment,"  it  is  obvious  that  payment 
in  the  technical  sense  is  not  meant.  The  whole  proceeding  is 
one  of  set-off.  The  defendant  is  compelled  to  make  his  appli- 
cation to  the  court,  produce  his  bank-bills,  and  deposit  them 
there.  The  order  or  judgment  of  the  court  is  that  the  obliga- 
tion of  the  bills  and  the  obligation  of  the  judgment  are  set  off 
against  each  other,  and  both  are  extinguished.  They  are  both 
satisfied. 

It  may  be  said  that  this  legislation  is  retroactive ;  and,  as 
applied  to  the  case  before  us,  it  is  so.  But  there  is  no  constitu- 
tional inhibition  against  retrospective  laws.  Though  generally 
distrusted,  they  are  often  beneficial,  and  sometimes  necessary. 
Where  they  violate  no  provision  of  the  Constitution  of  the 
United  States,  there  exists  no  power  in  this  court  to  declare 
them  void.  Judgment  affirmed. 


West  Philadblphla  Bank  v.  Dickson. 

Money  pud  to  his  creditors,  by  a  person  who  they  have  reasonable  cause  to 
believe  is  insolvent,  or  obtained  by  them  on  an  attachment  issued  against  his 
property,  within  four  months  next  preceding  the  commencement  of  the  bank- 
ruptcy proceedings,  may  be  recovered  by  his  assignee  in  bankruptcy. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  W.  Hamor  for  the  plaintiff  in  error. 
Mr.  Samuel  JDickeon^  contra, 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  court. 

In  the  present  action,  the  assignees  in  bankruptcy  of  Tryon 
Reakirt  seek  to  recover  from  the  West  Philadelphia  Bank  two 
different  sums  of  money.  The  first  is  a  sum  of  $5,000  paid  by 
Reakirt  on  the  sixth  day  of  February,  1871 ;  the  second  is 
the  sum  of  (4,669.76  collected  by  B.  K.  Jamieson  on  behalf  of 
and  for  the  benefit  of  the  bank,  throu£^h  certain  attachment 
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prooeedingB  in  the  courts  of  the  State  of  New  Yo/k.  The  case 
was  tried  before  a  jary  in  the  Circuit  Court  of  the  United 
States,  and  a  verdict  and  judgment  rendered  in  favor  of  the 
assignees  for  the  amount  demanded. 

The  sum  first  mentioned  is  claimed  to  belong  to  the  assigneets 
on  the  ground  that  it  was  the  payment  of  a  debt,  or  the  transfer 
of  money  or  goods,  with  a  view  to  give  a  fraudulent  preference 
by  an  insolvent,  and  where  the  party  receiving  the  money  had 
reasonable  cause  to  believe  that  the  party  paying  the  money 
was  insolvent.  The  provisions  of  the  thirty-fifth  section  of 
the  Bankrupt  Act  control  this  branch  of  the  case.  There  is  no 
doubt  expressed  by  any  party  as  to  the  insolvency  of  Reakirt 
the  debtor.  His  career  as  a  speculator  had  terminated  in  for- 
gery. His  forgeries  had  been  discovered,  his  money  was  gone, 
and  his  trust  in  his  rich  relatives  unavailing.  The  agent  and 
director  of  the  bank  heard  of  the  forgery,  and  was  the  fii*st 
upon  his  track,  demanding  security  or  payment,  and  refused  to 
give  him  even  a  part  of  a  day  to  apply  to  his  relatives  for  aid, 
but  insisted  upon  an  immediate  transfer  of  his  funds  in  bank. 
With  the  greatest  pressure,  only  one-half  of  the  debt  could  be 
obtained.  Upon  general  principles,  the  case  seems  to  fall 
clearly  within  the  provisions  of  the  act. 

The  knowledge  of  the  agent  was  that  of  the  principal,  and 
there  was  not  only  reasonable  cause  to  believe,  but  clear  knowl- 
edge of,  the  insolvency  of  Reakirt. 

The  remaining  sum  falls  under  the  fourteenth  section  of  the 
•Bankrupt  Act,  which  is  as  follows,  viz . :  ^^  As  soon  as  the  assignee 
is  appoiuted  and  qualified,  the  judge,  or,  where  there  is  no 
opposing  interest,  the  register,  shall,  by  an  instrument  under 
his  hand,  assign  and  convey  to  the  assignees  all  the  estate,  real 
and  personal,  of  the  bankrupt,  with  all  his  deeds,  books,  and 
papers  relating  thereto  ;  and  such  assignment  shall  relate  back 
to  the  commencement  of  the  proceedings  in  bankruptcy,  and 
by  opeiation  of  law  shall  vest  the  title  to  all  such  property  and 
estate,  both  real  and  personal,  in  the  assignee,  although  the 
same  is  then  attached  on  mesne  process,  as  the  property  of  the 
debtor,  and  shall  dissolve  any  such  attachment  made  within 
four  montha  next  preceding  the  commencement  of  the  bank- 
ruptcy proceedings." 
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After  obtaining  from  the  bankrupt  his  funds  in  Philadelphia, 
the  agent  of  the  bank,  Mr.  Jamieson,  who  was  also  one  of  its 
directors,  went  to  New  York,  and  there  commenced  an  action  in 
his  own  name,  but  for  the  benefit  of  the  bank,  against  the 
bankrupt,  and  obtained  an  attachment  against  Randolph  &  Co., 
and  Evans,  Wharton,  &  Co.,  bankers,  with  whom  Reakirt,  the 
bankrupt,  had  a  credit  of  about  f  11,000.  He  obtained  a  judg- 
ment against  Reakirt  for  $5,176. 82,  and  issued  an  execution, 
which  was  paid  through  the  means  of  the  attachment  referred 
to.  The  statute  declares  this  attachment,  if  made  within  four 
months  preceding  the  commencement  of  the  bankruptcy  pro- 
ceedings, as  was  this  one,  to  be  dissolyed  by  the  assignment  in 
bankruptcy.  It  is  avoided  and  made  of  no  effect,  and  the  pro- 
ceedings under  it  are  held  for  naught.  The  money  obtained  by 
color  of  it  is  money  held  for  the  assignee,  and  is  recoverable  by 
him. 

But  it  is  contended  on  behalf  of  the  bank  that  the  money 
thus  obtained  in  each  instance  was  the  money  of  the  bank, 
that  it  was  a  case  of  the  reclamation  of  it<s  own  property.  If 
the  $5,000  obtained  in  Philadelphia  on  checks  had  been  the 
identical  money  received  from  the  bank,  or  the  fruits  of  that 
money,  or  if  in  any  manner  the  money  could  be  traced  or  sep- 
arated, this  question  might  be  raised.  But,  in  fact,  the  debt 
had  accrued  to  the  bank,  and  the  money  had  been  received 
from  it  nearly  two  months  before  the  occurrences  of  Feb.  6, 
This  money  had  been  deposited  in  various  banks,  mixed  with 
the  other  funds  of  Reakirt,  and  all  used  by  him  at  his  conven- 
ience. There  is  not  a  pretence  that  the  money  obtained  on  the 
checks  was  the  result  of  the  particular  transactions  with  the 
Philadelphia  bank.  Reakirt  was  a  druggist,  a  manufacturer,  a 
stock  speculator,  and,  as  has  occurred  in  other  like  cases,  a 
forger.  In  the  last  capacity  he  had  realized  the  sum  of 
$100,000.  There  is  no  evidence  where  this  particular  money 
came  from,  and  certainly  no  presumption  exists  that  it  canre 
from  the  West  Philadelphia  Bank.  The  money  obtained  upon 
the  New  York  attachment  was  a  part  of  a  balance  of  $11,000 
standing  to  Reakirt's  credit,  with  no  evidence  of  the  source 
whence  any  part  of  it  was  derived.  There  is  literally  no  evi- 
dence on  which  to  base  the  theory  of  tvclamation. 
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Much  is  said  in  argument  on  the  subject  of  the  rescission  of 
the  contract.  The  contract  of  loan  was  upon  the  note  or 
notes  of  Reakirt,  and  in  form  was  that  of  an  ordinary  loan  of 
money.  He  gave  forged  secui-ities  as  collateral.  Whether  this 
justified  a  rescission  on  the  part  of  the  bank  of  the  entire  con- 
tract, or  whether  the  bank  did  rescind,  we  do  not  consider  of 
any  importance.  If  it  could  have  identified  and  followed  its 
money,  this  question  might  have  become  practical.  But,  as 
there  is  an  entire  failure  of  proof  in  that  respect,  the  question 
does  not  arise.  Judgment  affirmed. 


Insxtbakob  Company  v.  Pbohkeb. 

1.  A  peraon  not  a  citizen  of  the  State,  in  a  court  whereof  he  is  sued,  cannot* 
under  the  twelfth  section  of  the  Judiciary  Act  of  1789,  remoTe  the  suit  to 
the  Circuit  Court  of  the  United  States,  hy  reason  of  the  citizenship  of  tlie 
parties,  unless  his  petition  for  removal  affirmatlyely  shows  that  the  plaintiff 
was,  at  the  time  of  the  commencement  of  the  suit,  a  citizen  of  such  State. 

%  The  right  of  removal  is  statutory ;  and,  before  a  party  can  avail  himself  of  it 
to  oust  the  jurisdiction  of  a  State  court,  he  must  show  upon  the  record  that 
his  case  is  one  which  comes  within  the  provisions  of  the  statute. 

Ebbob  to  the  Court  of  Appeals  of  the  State  of  New  York. 

On  the  1st  of  June,  1867,  Pechner  sued  the  Phoenix  Insur- 
ance Company,  a  Connecticut  corporation,  in  the  Supreme  Court 
of  Chemung  County,  in  the  State  of  New  York,  upon  a  policy 
of  insurance.  On  the  8th  of  the  following  month,  and  at  the 
time  of  entering  its  appearance,  the  company  presented  to  the 
court  a  petition,  accompanied  by  the  necessary  security,  for 
the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States.  The  petition,  when  taken  in  connection  with  the  plead- 
ings, set  forth  sufficiently  the  citizenship  of  the  defendant  in 
the  State  of  Connecticut;  but  as  to  the  citizenship  of  the 
plaintiff,  the  statement  was,  that,  "as  your  petitioner  is  in- 
formed and  belicTes,  Isidor  Pechner,  the  plaintiff  in  said  action, 
is  a  citizen  of  the  State  of  New  York."  The  petition  bears 
dale  June  11, 1867,  and  was  sworn  to  the  next  day.  Upon  its 
presentation  the  court  approved  the  security,  bat  denied  the 
application  for  removal. 
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On  the  6th  of  June,  1869,  the  plaintiff  filed  an  amended 
complaint,  to  which  the  defendant  answered  June  21,  1869. 
On  the  2d  of  February,  1872,  the  cause  coming  on  for  trial,  the 
defendant  again  presented  its  original  petition  for  removal, 
^hich  remained  upon  the  files,  and  requested  the  court  to  pro- 
ceed no  further  with  the  trial ;  but  this  request  was  denied, 
for  the  reason  that  the  petition  did  not  state  facts  sufficient 
to  remove  the  cause.  A  jury  was  thereupon  called,  which 
returned  a  verdict  in  favor  of  the  plaintiff,  and  judgment  wa« 
in  due  form  entered  thereon  against  the  defendant.  The 
case  was  then  taken  to  the  Court  of  Appeals,  where  the 
judgment  was  affirmed,  and  the  petition  for  removal  held 
to  be  insufficient  in  law  to  effect  a  transfer  of  the  cause, 
for  the  reason  that  it  did  not  state  affirmatively  that  Pechner 
was  a  citizen  of  the  State  of  New  York  when  the  suit  was 
.commenced. 

To  reverse  this  judgment  the  present  writ  of  error  has  been 
brought  by  the  company,  and  the  only  error  assigned  is 
grounded  upon  this  decision. 

Mr.  W.  F.  Cogswell  for  the  plaintiff  in  error. 

The  plaintiff  in  error  having  taken  the  necessary  steps  to 
remove  the  action  from  the  State  to  the  Federal  court,  and 
the  former  having  refused  its  application  in  that  behalf,  the 
judgment  subsequently  rendered  is  reviewable  in  this  court, 
notwithstanding  a  defence  of  the  action  on  the  merits.  Gor-^ 
don  V.  Longest^  16  Pet.  97 ;  Kanome  v.  Martin^  15  How.  198. 

The  compliance  with  the  conditions  of  the  act  of  Congress 
ousted  the  Supreme  Court  of  New  York  of  its  jurisdiction,  and 
all  further  proceedings  therein  were  void.  1  Stat.  79,  sect.  12  * 
Stevens  v.  Phoenix  Insurance  Co.^  41  N.  Y.  149 ;  Gordon  Y. 
Longest^  supra  ;  Kanouse  v.  Martin^  supra. 

Nor  can  the  decision  below  be  sustained  by  the  verbal  criti* 
ci^.^  of  the  Court  of  Appeals.  Ladd  v.  Tudor^  8  Woodb.  & 
M.  825 ;  People  v.  City  of  Chicago,  34  111.  356 ;  Sweeney  v. 
Coffin,  1  Dill.  73 ;  Shepard  v.  Graves,  14  How.  506. 

The  petition  following  the  language  of  the  act  of  Congress 
is  sufficient,  and  this  is  shown  especially  by  the  uniform  prac* 
tioe  in  the  Federal  courts  under  the  next  preceding  section  of 
the  same  statute.     Bingham  v.  Cabot  et  oZ.,  3  DalL  882 ;  Aher^ 
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cromiie  y.  Dupuis^  1  Cranch,  842 ;  Piquignot  v.  PeoMuylvania 
Railroad  Co.,  16  How.  104. 

Although,  in  nearly  all  the  States  of  the  Union,  for  many 
years  the  only  method  by  which  a  suit  could  be  commenced 
was  by  some  process  the  service  and  return  of  which  preceded 
the  filing  of  the  declaration,  the  language  of  the  declaration 
has  been  uniformly  in  the  present  tense.  Mollan  v.  Torrence, 
9  Wheat.  637 ;  MarsJudl  v.  Baltimore  ^  Ohio  Railroad  Co.^ 
16  How.  814 ;  LqfayeUe  Insurance  Co.  v.  French  et  al.y  18  id. 
404. 

Mr.  J.  Sublet/  Ashton,  and  Mr.  Nathaniel  WtUon^  contra. 

Mb.  Chief  Justigs  Waits  delivered  the  opinion  of  the 
court. 

The  application  for  removal  in  this  case  was  made  under 
sect.  12  of  the  Judiciary  Act  of  1789.  1  Stat.  79.  That 
section,  so  far  as  it  is  important  for  the  determination  of  this 
case,  reads  as  follows :  — 

'^  If  a  suit  be  commenced  in  any  State  court  ...  by  a  citizen  of 
the  State  in  which  the  suit  is  brought  against  a  citizen  of  another 
State,  .  .  .  and  the  defendant  shall,  at  the  time  of  entering  his 
appearance  in  such  State  couit,  file  a  petition  for  the  removal  of  the 
cause  for  trial  into  the  next  Circuit  Court,  ...  it  shall  then  be 
the  duty  of  the  State  court  to  .  .  .  proceed  no  further  in  the 
cause.'* 

Clearly  this  has  reference  to  the  citizenship  of  the  parties 
vehen  the  suit  is  begun ;  for  the  language  is,  ^^  If  a  suit  be  eom- 
menced  by  a  citizen  of  the  State  in  which  the  suit  is  brought 
against  a  citizen  of  another  State,  the  defendant  may,  when  he 
enters  his  appearance,  petition  for  its  removal."  The  phrase- 
ology employed  in  the  acts  of  1866, 14  Stat.  807,  1867,  id.  658, 
and  1875, 18  id.  470,  and  in  the  Revised  Statutes,  sect.  689,  is 
somewhat  different,  and  we  are  not  now  called  upon  to  give  a 
construction  to  the  language  there  used.  As  to  the  act  of  1789, 
we  entertain  no  doubt  in  this  particular. 

This  right  of  removal  is  statutory.  Before  a  party  can  avail 
himself  of  it,  he  must  show  upon  the  record  that  his  is  a  cas^ 
which  comes  within  the  provisions  of  the  statute.  His  petition 
for  removal,  when  filed,  becomes  a  part  of  the  record  in  th# 
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caiue.  It  should  state  facts,  which,  taken  in  connection  wiih 
such  as  alrieady  appear,  entitle  him  to  the  transfer.  If  he  faili) 
in  this,  he  has  not,  in  law,  shown  to  the  court  that  it  cannot 
"  proceed  further  with  the  cause."  Having  once  acquired  juris* 
diction,  the  court  may  proceed  until  it  is  judicially  informed 
that  its  power  over  the  cause  has  been  suspended. 

It  remains  only  to  apply  this  rule  to  the  facts  as  they  appear 
in  this  record.  The  suit  was  commenced  June  1,  1867.  At 
that  time  there  was  nothing  in  the  pleadings  or  process  to  indi* 
cate  the  citizenship  of  the  plaintiff.  The  defendant,  in  its 
petition  for  removal,  bearing  date  June  11,  simply  stated  that 
the  plaintiff  is  —  that  is  to  say,  was  at  that  date  —  a  citizen  of 
New  York.  This  certainly  is  not  stating  affirmatively  that 
such  was  his  citizenship  when  the  suit  was  commenced.  The 
court  had  the  right  to  take  the  case  as  made  by  the  party  him- 
self, and  not  inquire  further.  If  that  was  not  sufficient  to  oust 
the  jurisdiction,  there  was  no  reason  why  the  court  might  not 
proceed  with  the  cause.  We  think,  therefore,  that  the  Court 
of  Appeals  did  not  err  in  its  decision. 

JydffmerU  cffirmed. 


Ahoby  v.  Amoby. 
Samb  v.  Same. 

1.  A  petition  for  the  removal  from  a  State  coart  of  a  suit  brought  by  the  plain- 

tiffs in  their  representative  capacity  as  executors  is  insufficient,  under  the 
act  of  March  2, 1867  (14  Stat.  668),  where  the  defendant,  who  is  not  a  citi- 
zen of  the  State  where  the  suit  is  brought,  aUeges,  so  far  as  the  citizenship 
of  the  plaintiffs  is  concerned,  that  they,  "  as  such  executors,"  are  citizens  of 
that  Sute. 

2.  Where  the  jurisdiction  of  the  courts  of  the  United  States  depends  upon  tha 

citizenship  of  the  parties,  it  has  reference  to  their  personal  citizenship. 
8.  InMuranee  Company  t.  Pechner,  mtpra,  p.  188,  cited  and  approved. 

Ebbob  to  the  Superior  Court  of  the  city  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  T.  BirdaaU  and  Mr.  W.  B.  Beele  for  the  plaintiff 
in  error. 

The  court  declined  to  hear  Mr.  Matt.  H.  Carpenter  tot  the 
ditfendants  in  errcxr. 
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Mb.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 

These  cases  are  substantially  disposed  of  by  the  decision  in 
Insurance  Company  v.  Pechner^  supra^  p.  188.  They  each  pre- 
sent the  question  of  the  suflBciency  of  a  petition  for  removal 
under  the  act  of  March  2, 1867,  14  Stat.  558.  The  suits  were 
in  New  York  by  the  defendants  in  error  as  executors,  against 
the  plaintiff  in  error,  a  citizen  of  New  Jersey.  The  petitions  for 
removal  set  forth  sufficiently  the  citizenship  of  the  plaintiff  in 
error,  but  as  to  the  defendants  in  error  the- allegations  are 
^Hhat  said  plaintiffs,  as  such  executors,  are  citizens  uf  the 
State  of  New  York."  Clearly  this  is  not  suflScient.  Where 
the  jurisdiction  of  the  courts  of  the  United  States  depends 
upon  the  citizenship  of  the  parties,  it  has  reference  to  the 
parties  as  persons.  A  petition  for  removal  must,  therefore, 
state  the  personal  citizenship  of  the  parties,  and  not  their  official 
citizenship,  if  there  can  be  such  a  thing.  From  the  language 
here  employed,  the  court  may  properly  infer  that,  as  persons, 
the  plaintiffs  in  error  were  not  citizens  of  New  York.  For  all 
that  appears,  they  may  have  been  citizens  of  New  Jersey,  as 
was  the  defendant.  Holding,  as  we  do,  that  a  State  court  is 
not  bound  to  surrender  its  jurisdiction  upon  a  petition  for  re- 
moval until  at  least  a  petition  is  filed,  which,  upon  its  face, 
shows  the  right  of  the  petitioner  to  the  transfer,  it  was  not 
error  for  the  court  to  retain  these  causes.  We  need  not,  there- 
fore, consider  whether  the  act  of  1867  limits  the  right  of 
removal  to  the  citizenship  of  the  parties  at  the  time  of  the 
commencement  of  the  suit,  or  whether  the  State  court  had  the 
right  to  call  upon  the  defendants  in  error  to  show  cause  against 
the  application.  Judgments  qfirmed. 
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EsBB  9.  CiiAMPrrr. 

':.  This  court  baa  no  jurisdiction  to  reTise  tlie  action  of  an  inferior  court  upon 
the  question  of  either  granting  or  refusing  a  new  trial,  and  the  final  judg- 
ment of  such  court  cannot  be  examined  through  its  rulings  upon  that  ques- 
tion. If,  when  the  final  .Judgment  is  brought  here  for  reyiew  by  writ  of 
error,  no  other  documents  are  presented  for  consideration  than  such  as  were 
before  the  inferior  court  upon  the  application  for  a  new  trial,  this  court  can- 
not look  into  them ;  and,  if  error  is  not  otherwise  disclosed  hy  the  record, 
the  judgment  will  be  affirm  3d. 

2.  This  court  must  have  before  it  a  bill  of  exceptions,  or  what  is  equiraUot 
thereto,  upon  which  the  final  judgment  of  the  court  below  was  reriewtd, 
or  it  will  not  examine  into  any  alleged  errors,  except  such  as  are  otherwise 
apparent  on  the  face  of  the  record. 

Ebbob  to  the  Supreme  Court  of  the  Territory  of  Utah. 

The  record  in  this  case  shows  that  several  issues  of  fact  rega* 
1-trly  made  up  were  tried  by  a  jury  in  the  third  judicial  district 
court  of  the  Territory  of  Utah,  that  a  verdict  was  returned  in 
favor  of  the  defendants  in  error  for  $3,688,  and  a  judgment  ren* 
dered  thereon,  Nov.  11,  1874 ;  but  it  does  not  show  that  any 
exceptions  were  taken  to  the  rulings  of  the  court,  either  admit- 
ting or  rejecting  evidence,  or  to  instructions  given  or  to  those 
refused,  nor  does  it  contain  any  thing  purporting  to  be  a  bill 
of  exceptions. 

It  shows,  however,  that  a  motion  for  a  new  trial  was  made 
on  that  day,  and  that  a  ^'  statement  or  motion  for  a  new  trial  " 
was  also  filed  on  the  20th  of  March,  1876.  At  the  foot  of 
the  statement  is  the  following  agreement,  signed  by  attorneys 
tor  both  parties :  ^^  It  is  hereby  agreed  that  the  foregoing  shall 
constitute  the  statement  on  motion  for  a  new  trial  in  the  above- 
entitled  cause,  and  is  correct."  Indorsed  on  the  statement  is 
the  following :  ^^  Settled  statement  on  new  trial,  filed  March  20, 
1875." 

This  statement  purports  to  give  certain  rulings  of  the  court 
upon  the  admission  and  rejection  of  evidence  and  upon  in- 
structions to  the  jury  given  and  refused,  and  exceptions  which, 
it  is  said,  were  taken ;  but,  by  express  agreement  of  the  parties 
by  their  altomeys,  the  use  of  the  statement  is  limited  to  the 
hearing  of  th«^  motion  for  a  new  trial. 

The  record  also  shows  that  defendants  below  gave  notice  of 
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an  appeal  to  the  Supreme  Court  of  the  Territory  from  the  judg- 
ment entered  on  the  yerdict,  as  well  as  from  that  of  the  Ist  of 
May,  1875,  overruling  the  motion  for  new  trial ;  and  the  bond 
recites  an  appeal  from  both  judgments. 

Mr.  Samuel  Shellabarffer  axid  Mr.  Jeremiah  M.  Wilson  for  the 
plaintiff  in  error. 

Mr.  S.  S.  ffenkley  oontra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

By  the  system  of  procedure  in  civil  cases  adopted  in  Utah,  an 
appeal  lies  to  its  Supreme  Court  from  an  order  of  its  District 
Courts  granting  or  refusing  a  new  trial,  as  well  as  from  a  final 
judgment.  The  statute  enumerates  the  grounds  upon  which 
the  verdict  of  a  jury,  or  the  finding  of  a  court  or  a  referee, 
may  be  set  aside,  and  a  new  trial  had  upon  the  application  of 
the  party  aggrieved,  and  provides  the  mode  in  which  such 
grounds  shall  be  presented  to  the  court.  If  the  new  trial  be 
asked  for  irregularity  in  the  proceedings  of  the  court,  jury,  or 
adverse  party,  or  for  abuse  of  discretion  by  which  either  party 
was  prevented  from  having  a  fair  trial,  or  for  misconduct  of  the 
jury,  or  accident  or  surprise  which  ordinary  prudence  could  not 
have  guarded  against,  or  for  newly  discovered  evidence,  the 
application  must  be  made  upon  affidavits.  If  the  new  trial  be 
asked  for  excessive  damages,  or  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  or  that  it  is  against  law,  or 
for  errors  occurring  at  the  trial,  the  application  must  be  made 
upon  a  statement  of  the  case,  setting  forth  so  much  of  the  pro- 
ceedings had,  evidence  given  or  offered,  and  rulings  of  the 
court,  as  will  distinctly  present  the  grounds  urged  in  its  support. 
But  whether  the  application  be  made  upon  affidavits,  or  a  state- 
ment thus  prepared,  the  rulings  thereon,  whether  of  the  District 
Court  originally,  or  of  the  Supreme  Court  of  the  Territory  on 
appeal,  are  not  subject  to  review  by  this  tribunal.  We  have 
no  jurisdiction  to  revise  the  action  of  an  inferior  court  upon 
the  question  of  granting  or  refusing  a  new  trial,  however 
meritorious  the  grounds  presented  for  its  consideration  or 
erroneous  its  decision.  The  final  judgment  cannot  be  ex- 
amined through  the  rulings  of  the  lower  court  upon  that  ques- 
tion.    If|  therefore,  when  the  final  judgment  is  brought  before 
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08  for  review  by  writ  of  error,  no  other  documents  are  presented 
for  our  consideration  than  such  as  were  before  the  inferior  court 
upon  the  application  for  a  new  trial,  we  cannot  look  into  them  ; 
and,  if  error  is  not  otherwise  disclosed  by  the  record,  the  judg- 
ment must  be  affirmed.  And  such  is  the  condition  of  the  case 
at  bar.  No  question  was  before  the  District  Court  oi  the 
Supreme  Court  of  the  Territory,  except  such  as  arose  on  the 
application  for  a  new  trial. 

The  statute  of  Utah  also  provides  the  mode  in  which  the 
final  judgments  of  its  district  courts  may  be  reviewed.  It 
requires  a  statement  of  the  errors  alleged  upon  which  the  appel- 
lant relies,  with  so  much  of  the  evidence  as  may  be  necessary 
to  explain  them.  Compiled  Laws  of  Utah  of  1876,  sects.  1418, 
1650,  and  1566.  This  statement  is  only  another  name  for  a 
bill  of  exceptions,  and  is  subject  to  similar  rules.  It  will  often 
embody  substantially  the  same  matters  which  are  presented  on 
a  motion  for  a  new  trial,  and  it  is  not  uncommon  for  counsel  to 
stipulate  that  the  statement  on  the  motion  shall  be  treated  as 
a  statement  or  bill  of  exceptions  on  appeal  from  the  judgment. 
But,  unless  it  is  so  stipulated,  the  statement  intended  for  the 
motion  cannot  be  used  on  appeal  from  the  judgment,  or  consid- 
ered here.  We  must  have  before  us  a  bill  of  exceptions,  or 
what  is  equivalent  to  such  bill,  upon  which  the  final  judgment 
below  was  reviewed  by  the  Supreme  Court  of  the  Territory,  or 
we  cannot  examine  into  any  alleged  errors  except  such  as  are 
otherwise  apparent  on  the  face  of  the  record.  The  statement 
in  the  present  case  not  being  one  into  which  we  can  look,  there 
is  no  error  presented  upon  which  we  can  pass.  Sparrow  v. 
Strong,  4  Wall.  584 ;  Oasgrave  v.  Howland,  24  Cal.  467 ;  Car- 
pewter  v.  Williamson^  26  id.  164. 

Judgment  affirmed. 
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Fabbbi  v.  Mubfhy. 

Ortftin  gnodR  were  imported  in  NoTember,  1869,  and  stored  in  a  bonded  ware- 
house until  March  20,  1871,  when  thej  were  withdrawn  for  consumption. 
Heid,  that,  having  so  remained  in  such  warehouse,  thej  were,  under  the  act 
of  March  14, 1866  (14  Stat.  8),  subject  to  the  additional  duty  of  ten  per  cent 
thereby  imposed. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  November,  1869,  Fabbri  &  Chaunoey  imported  from 
Manilla  into  New  York  certain  sugar,  which,  on  the  seven- 
teenth day  of  that  month,  was  stored  in  a  United  States 
bonded  wai-ehouse,  where  it  remained  until  March  20,  1871, 
when  it  was  withdrawn  for  consumption.  The  duty  at  tlie 
latter  date  amounted  to  $34,360.50,  gold,  to  which  ten  per  cent 
was  added  by  the  defendant  Murphy,  then  collector  of  New 
York,  as  the  sugar  had  remained  in  the  bonded  warehouse 
more  than  one  year.  The  additional  ten  per  cent  was  paid 
under  protest,  and  an  appeal  taken  from  the  collector's  liqui- 
dation and  decision.  The  Secretary  of  the  Treasury  having 
affirmed  tliat  decision,  this  suit  was  seasonably  brought  by  the 
plaintiffs  to  recover  the  ten  per  cent,  with  interest  thereon  from 
the  time  of  its  payment.  At  the  trial,  they  requested  the  court 
to  charge,  in  substance,  that  the  additional  ten  per  cent  was 
illegally  imposed.  This  request  was  denied,  and  the  jury  told 
that,  upon  the  uncontradicted  evidence,  the  defendant  was  en- 
titled to  a  verdict,  which  was  rendered  accordingly.  To  the 
instruction  given  and  to  those  refused  the  plainti£b  duly  ex- 
ciepted,  and  sued  out  this  writ. 

Mr.  Grosvenor  P.  Lowrey  for  the  plaintiffs  in  error. 
Mr.  Assistant  Attorney- General  Smithy  contra. 

Mb.  Justice  Clifpobd  delivered  the  opinion  of  the  court 
Goods  imported  here  from  a  foreign  country  may  be  entered 
for  consumption  or  for  warehousing;  but,  when  entered  for  con- 
sumption, the  requirement  is  that  the  duties  shall  be  paid,  or  be 
secured  to  be  paid,  before  a  permit  for  landing  the  goods  is 
^•anted.     1  Stat.,  sect.  62,  p.  678. 
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'  Importations  of  the  kind  are  required  to  be  landed  in  open 
day ;  and  the  colleotion  act  provides  that  the  goods  shall  not  be 
landed  or  delivered  from  the  ship  without  a  pei-mit  from  the 
collector.  Examination  of  the  entry  is  usually  made  by  the 
entry-clerk  ;  and,  if  found  correct,  the  collector  then  proceeds  to 
estimate  the  duties,  as  shown  by  the  invoice  value  and  quantity, 
and  if  the  estimated  amount  of  the  duties  is  paid,  or  secured  to 
be  paid,  as  required  by  law,  the  collector  is  then  authorized  to 
grant  a  permit  for  the  discharge  and  landing  of  the  cargo. 
Kimball  v.  Collector,  10  Wall.  436. 

Merchandise,  if  duly  imported,  with  certain  exceptions  not 
necessary  to  be  noticed,  may  be  entered  for  warehousing  with- 
out paying  the  duties  at  the  time  of  the  entry,  in  which  event 
the  goods  are  delivered  into  the  possession  of  the  collector,  and 
are  deposited,  at  the  option  of  the  owner,  importer,  consignee, 
or  agent,  at  his  expense,  in  any  public  warehouse  or  other  place 
provided  by  law  for  the  storage  of  such  property. 

Both  the  duties  and  expenses  are  required  to  be  ascei*tained 
at  the  time  of  the  entry  of  the  goods  for  warehousing,  and  the 
duties  and  charges  are  to  be  secured  by  the  bond  of  the  owner, 
importer,  or  consignee,  with  surety  or  sureties  to  the  satisfac- 
tion of  the  collector,  the  goods  being  at  all  times  subject  to  the 
orders  of  the  depositor,  upon  the  payment  of  the  proper  duties 
and  expenses.     United  States  v.  Benson,  2  Cliff.  520. 

By  the  record,  it  appears  that  the  plaintiffs,  in  the  month  of 
November,  1869,  imported  from  Manilla  one  million  nine  hun- 
dred and  sixty-three  thousand  four  hundred  and  fifty  pounds  of 
Bugar ;  that  on  the  17th  of  the  same  month  they  made  entry 
of  the  whole  amount  for  warehouse,  and  that  the  same  were 
duly  stored  in  a  public  bonded  warehouse,  situated  in  the  city 
of  New  York,  as  appears  from  the  warehouse  entry  and  the 
return  of  the  weigher ;  that  the  sugars  were  classified  on  the 
warehouse  entry  by  the  appraiser  as  not  above  No.  12,  Dutch 
standard,  in  color ;  and  that  the  duties,  on  the  17th  of  January 
following,  were  assessed  at  three  cents  a  pound,  under  the  then 
existing  tariff.  On  the  20th  of  January,  1871,  the  plaintiffs 
made  a  withdrawal  entry  of  the  sugars  for  consumption,  which 
throughout  the  whole  period,  from  the  time  they  were  stored  to 
the  date  of  the  withdrawal  entry,  had  remained  in  the  public 
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bonded  warehouse.  Prior  to  that  time,  to  wit,  on  the  16th  of 
the  same  month,  the  sugars  were  re-classified  by  the  appraiser, 
under  the  act  of  Dec.  22,  1870,  as  appears  by  a  memorandum 
on  the  withdrawal  entry  for  consumption,  as  not  above  No.  7, 
Dutch  standard,  in  color,  and  the  rate  of  entry  was  noted  by 
the  appraiser  on  the  entry  at  1|  cents  per  pound. 

Apart  from  that,  it  also  appears  that,  on  the  20th  of  March 
in  the  same  year,  the  duties  on  the  sugars  were  liquidated  by 
the  collector  at  the  reduced  rate  noted  on  the  withdrawal  entry, 
making  the  amount  $84,860.50,  with  an  additional  duty  of  ten 
per  cent  on  the  previous  duty  imposed  under  the  act  of  the  14th 
of  March,  1866,  the  goods  imported  having  remained  in  the 
public  bonded  warehouse  for  a  longer  period  than  one  year. 

By  that  act,  all  goods,  wares,  and  merchandise  remaining  in 
warehouse  under  bond  on  the  first  day  of  May  of  that  year 
might  be  withdrawn  for  consumption  within  one  year  from  the 
date  of  original  importation,  on  payment  of  the  duties  and 
charges  to  which  they  were  subject  by  law  at  the  time  of  such 
withdrawal.     14  Stat.  8. 

Ten  per  cent  on  the  original  duty  amounts  to  $3,486.05,  and 
the  two  sums  amount  to  $  37,796.55. 

Payment  of  the  original  duty  was  made  without  objection ; 
but  the  record  shows  that  the  plaintiffs  paid  the  additional 
duty  of  ten  per  cent  under  protest,  and  instituted  the  present 
suit  to  recover  back  the  amount.  Proper  notice  in  writing  was 
given  by  the  plaintiffs  to  the  collector,  that  they  were  dissatis- 
fied with  his  decision  in  the  final  liquidation  of  the  duties  ;  and 
on  the  day  the  payment  was  made  they  appealed  from  his  de- 
cision to  the  Secretary  of  the  Treasury,  who  subsequently 
affirmed  the  decision  of  the  collector. 

Interest  at  six  per  cent  on  the  amount  of  the  additional  duty 
is  11^93.27,  making  the  additional  duty,  adding  the  interest  to 
the  date  of  the  judgment,  $4,029.30. 

All  of  these  facts  were  proved  by  the  plaintiffs,  the  defend- 
ant offering  no  testimony,  and  the  court  directed  a  verdict  for 
the  defendant.  Exceptions  were  filed  by  the  plaintiffs ;  and 
they  sued  out  a  writ  of  error,  and  removed  the  cause  into  this 
oourt. 

Errors  are  assigned  as  follows :  1.  That  the  court  erred  in 
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mf MBSig  io  ehtirg^  tht  jury  that,,  i£  tiny  found  tim/k  tiM  <M(gMi 
were  not  9hoyt  No.  7<»  Dutch  «toxMkrd«  im  «o1m%  mkL  w^etie  ito 
fuMic  wiiveliovBe  on  Doc  SI,  1870,  mnd  «o  tK>iitiii«ed  «k«ij 
March  S9^  l^Tli^end  wet«  on  thai  day  entemd  to  be  witbdfawii 
iat  tmmmftiKm^  tbe  mgarB  ^nece  not  rabject  to  «ny  odber  4iity 
than  at  the  rain  «ol  1|  oente  per  pound.  S^  Thai  theooort  «ii»d 
in  nefesisig  (bo  infltruct  the  Jury  that,  if  they  fontid  the  {nets  to 
be  an  etaied  in  tbe  preoeding  aaajgnnvent  of  erroc,  tbe  neUeetor 
iUe^lly  exncied  tbe  additionnl  daty  of  ten  per  oent.  £.  That 
tbe  oourt  en«ed  in  r^ttsii^g  to  iuitruct  the  jury  that  tbe  pkin-- 
tEffis  wero  entitled  i»  recover  the  amount  of  the  additional  dn^^ 
«if  ten  pn*  oent  exacted  by  the  collector,  wiHi  interest. 

Import  dutiea  upon  the  angain  at  the  naitn  of  If  oeutt  per 
ponnd,  it  ia  «onoeded,  were  properly  exacted  by  the  imUector ; 
and  tbe  vecord  fhofWB  that  tbe  duties  were  finally  liqnidnted  at 
that  rate  beforo  tbe  angafe  were  witfadnawn  frooa  tbe  puUio 
bonded  warehouse  for  ecmaainptioa^  and  that  the  {dainti&  paid 
tbe  whole  of  thai  amount  without  protest.  Botii  partiea  agree 
that  goods  deposited  in  a  public  warehouse,  and  being  there  on 
tbe  ficflt  day  of  May,  1866,  might  be  withdrawn  lor  oonannip- 
tion  within  one  year  from  the  date  of  the  original  importation, 
on  payment  of  the  duties  and  charges  to  which  tiiey  were  eub- 
ject  by  law  at  the  time  of  ouch  withdrawal. 

Imported,  as  the  sugars  in  question  were,  on  the  17tb  cf 
November,  1869,  it  is  clear  that  tbe  plaintifiEs  might  have 
withdrawn  tbe  aame  lor  oonaumption  on  payment  of  the  duttes 
to  which  they  were  anbject  by  law,  if  withdrawn  within  one 
year  from  the  time  the  importation  wae  made ;  but  they  did  not 
make  any  snch  entry  until  the  20th  of  the  following  March, 
more  than  four  months  after  the  year  allowed  for  the  purpooe 
had  expired. 

Such  depositora  of  imported  gooda  might  withdraw  the  aame 
for  consumption  within  one  year  from  the  date  of  impcntation 
without  paying  any  thing  beyond  tiie  duties  and  charges ;  but 
tbe  privilege  extended  to  d^x>sitor8  did  not  etop  there,  as 
appears  by  what  follows  in  the  aame  aection.  Inntead  of  that, 
the  provision  is,  tbat,after  the  axpination  of  one  year  from  tbe 
date  of  original  importation,  and  until  the  expiration  of  throe 
yeara  from  said  data,  any  gooda,  wares^  or  merebandiee  in  botad 
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aa  aforesaid  ma}  be  witkdrawn  for  conemmptfoT)  <m  p»yWB9t  trf 
the  duties  assessed  on  the  original  entry  ivnd  «I]»i3^€f»)  and  m 
additional  duty  of  ten  per  cent  of  the  amount  of  »«ich  dtiti^ 
and  charges. 

Pursuant  to  that  provision  in  the  act  of  the  14th  of  Mat^h, 
1866,  the  collector  exacted  the  additional  duty  which  is  tfie 
subject  of  contest  under  the  present  writ  of  error. 

Certain  intimations  are  made  by  the  parties  respectively  that 
the  computation  of  the  collector  is  erroneous  ;  but  the  couH  is 
of  the  opinion  that  it  is  exactly  correct,  and  that  it  does  not 
lie  with  the  plaintiffs  to  call  it  in  question,  as  Hiey  allege  in 
their  declaration  that  the  additional  duty  exacted  by  the  col- 
lector is  ten  per  cent  of  the  duties  properly  assessed  on  the 
merchandise. 

Responsive  to  that  theory  of  the  defence,  the  plaintiffs  insist 
that  the  first  clause  of  the  twenty-sixth  section  of  the  act  of 
the  14th  of  July,  1870, 16  Stat.  269,  supersedes  the  pit>vision 
invoked  by  the  defendant,  and  that  it  gave  to  them  the  right 
to  withdraw  the  sugars  for  consumption  without  paying  aiiy 
thing  except  the  original  duties  and  chaiiges,  as  finally  liqui- 
dated and  noted  in  the  withdrawal  entry. 

Imported  goods,  wares,  and  merchandise,  the  section  provides, 
which  may  be  in  the  public  stores  or  bonded  warehouses  on 
the  day  and  year  the  act  shall  take  effect,  shall  be  subjected 
to  no  other  duty  upon  the  entry  thereof  for  consumption  than 
if  the  same  were  imported  after  that  day.  When  that  act  was 
passed,  the  sugars  imported  by  the  plaintiffs  had  been  in  the. 
public  warehouse  nearly  eight  months,  and  the  sugars  could 
remain  there  something  more  than  four  months  longer  before 
the  year  would  have  expired  during  which  the  owner,  importer, 
or  consignee  might  withdraw  the  same  for  consumption  un- 
der the  prior  act,  on  payment  of  the  liquidated  duties  and 
charges. 

Suppose  the  new  act  applies  to  the  case  before  the  court, 
which  is  not  admitted,  still  it  is  clear  that  it  would  not  super- 
sede the  defence  arising  under  the  prior  act,  as  four  mont^bs 
remained  during  which  the  plaintiff  might  have  withdrawn  Utt 
goods  for  cc  nsumption  without  being  subjefcted  to  any  additional 
duty  undei  the  pitor  act,  and  for  the  furt^r  reason,  that  tfae 
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prior  act  is  not  repealed  by  the  new  act  under  wliich  the  plain 
tiffs  claim,  nor  is  the  provision  of  the  new  act  repugnant  to  that 
of  the  prior  act.  Nothing  like  inconsistency  appears  in  the 
provisions  of  the  two  acts  at  the  passage  of  the  latter,  as  applied 
to  the  case  before  the  court,  as  the  plaintiffs  might  under  either 
act  have  withdrawn  their  goods  deposited  in  the  public  ware- 
house at  any  time  within  four  months  subsequent  to  the  passage 
of  the  new  act,  on  payment  of  the  duties  and  charges  finally 
liquidated  by  the  collector,  and  noted  by  the  appraiser  on  the 
withdrawal  entry. 

Authorities  to  show  that  there  must  Be  a  positive  repugnancy 
between  the  provisions  of  the  new  law  and  the  old,  to  work  a 
repeal  of  the  old  law  by  implication,  and  that  even  then  the 
old  law  is  only  repealed  to  the  extent  of  the  repugnancy,  are 
very  numerous  and  decisive.  Wood  v.  United  States^  16  Pet. 
842. 

Repeal  by  implication,  upon  the  ground  that  the  subsequent 
provision  upon  the  same  subject  is  repugnant  to  the  prior  law, 
is  not  favored  in  any  case,  and  must  always  meet  with  disfavor 
where  the  attempt  is  made  to  apply  the  principle  in  the  con- 
struction of  the  revenue  laws  of  the  United  States. 

Acts  of  Congress  of  the  kind  are  often  very  complex  in  their 
provisions,  in  order  to  enable  those  charged  with  their  execu- 
tion to  protect  the  treasury  against  the  constant  attempts  of 
importers  to  evade  the  payment  of  new  duties  or  increased 
taxation.  New  r^ulations  often  become  necessary  to  enable 
the  officers  of  the  customs  to  defeat  such  designs ;  and  the  rule 
is,  that  in  such  cases  there  ought  to  be  a  manifest  and  irrecon- 
cilable repugnancy  to  warrant  the  conclusion  that  the  old  law 
is  abrogated,  or  that  the  new  law  was  intended  to  supersede  the 
antecedent  provision.  Aldridge  v.  Williams^  8  How.  9;  The 
DtstiUed  Spirits,  11  Wall.  866. 

Concede  the  theory  of  the  plaintiffs  to  be  correct,  and  it 
would  follow  that  the  sugars  imported  by  the  plaintiffs  might 
remain  in  the  public  warehouse  for  an  indefinite  period  with- 
out paying  the  liquidated  duties,  and  without  subjecting  the 
importer,  owner,  qr  consignee  to  any  additional  charge  when 
ho  should  withdraw  the  same  for  consumption.  Congress,  it 
is  believed,  never  intended  that  any  such  result  should  follow. 
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as  it  would  be  contrary  to  the  policy  of  the  government,  as 
shown  in  all  the  acts  of  Congress  establishing  and  regulating 
the  warehousing  system. 

Authority  to  warehouse  certain  imported  goods  was  granted 
by  Congress  at  a  very  early  period  in  our  history.  1  Stat.  678. 
Option  was  given  to  the  importers  of  teas,  by  the  sixty-second 
section  of  the  original  collection  act,  either  to  secure  the  duties, 
as  in  case  of  other  importations,  or  to  give  bond  to  the  collector 
of  the  district  where  the  teas  were  landed  in  double  the  amount 
of  the  duties,  with  condition  for  the  payment  of  the  same  in 
two  years  from  the  date  of  the  bond.  Whenever  the  importer 
elected  to  give  the  bond,  the  requirement  was  that  the  goods 
should  be  deposited,  at  the  expense  of  the  importer,  in  one  or 
more  storehouses  therein  described.  Regulations  to  the  same 
effect  were  subsequently  enacted  in  respect  to  the  importation 
of  wines  and  distilled  spirits.  2  id.  469.  Duties  under  that 
act  were  to  be  paid  in  twelve  calendar  months  from  the  date 
of  the  bond,  and  the  collector  was  required  to  accept  the  bond 
without  surety. 

Corresponding  regulations  were  made  at  a  later  period  in 
respect  to  wool  and  the  manufactures  of  wool,  or  manufactures 
of  which  wool  was  a  component  part.  4  Id.  591.  Imported 
goods  of  the  kind  might  be  placed  in  public  stores  under  bond, 
subject  to  the  payment  of  customary  storage  and  charges,  and 
to  the  payment  of  interest  at  the  rate  of  six  per  cent  per  annum 
while  so  stored ;  and  the  provision  was,  that  the  duties  on  the 
articles  so  stored  should  be  paid,  one-half  in  three  months  and 
the  other  half  in  six  months  from  the  date  of  importation. 

Duties  of  import  were  required  by  the  subsequent  tariff  act 
to  be  paid  in  cash ;  and  it  was  provided,  in  case  of  failure  to  pay 
the  duties  as  required,  that  the  collector  should  take  possession 
of  the  same,  and  that  the  goods  should  be  deposited  in  the  pub- 
lic stores,  there  to  be  kept  with  due  and  reasonable  care,  at  the 
charge  and  risk  of  the  owner,  importer,  consignee,  or  agent. 
Goods  of  the  kind  might  remain  in  public  store  for  sixty  days ; 
but,  if  they  remained  beyond  that  period  without  payment  of 
the  duties,  they  were  required  to  be  appraised  and  sold  by  the 
collector.  6  id.  562.  Throughout  those  provisions,  the  plain 
inference  is  that  Congress  did  not  regard  the  importation  as 
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oempIel»  wh3i»  the  goods  rsmainod  in  the  custody  of  the  proper 
<ifltows  ot  the  euatome. 

At  a  still  later  period,  Congress  passed  the  act  to  establish  a 
warehoasii^  sjstem,  in  which  it  ie  proTided  that,  in  case  any 
goods,  wares,  or  merchandise  deposited  in  public  stores  shall 
remain  in  the  same  beyond  one  year  without  payment  of  the 
duties  and  charges  thereon,  the  same  shall  be  appraised  .  .  . 
and  sold  by  the  collector  at  public  auction,  under  the  regula- 
tions therein  prescribed.     9  id.  68,  899. 

Alterations  were  made  in  the  warehousing  system  by  a  sub- 
sequent act,  which  proTided  that  goods  remaining  in  warehouse, 
and  goods  subsequently  entered  for  warehousing  under  bond, 
may  continue  in  warehouse,  without  the  payment  of  the  duties, 
for  a  period  of  three  years  from  the  date  of  the  importation, 
and  that  the  same  may  be  withdrawn  for  consumption  on  pay- 
ment of  the  duties  and  charges.     10  id.  2T1. 

Increased  reyenue  being  required.  Congress  passed  the  act 
of  the  6th  of  August,  1861,  the  fifth  section  of  which  enacted 
that  goods  actually  on  shipboard  and  bound  to  the  United 
States,  and  all  goods  on  deposit  in  warehouses  and  public  stores 
at  the  passage  of  that  act,  shall  be  subject  to  pay  such  duties 
as  were  proyided  by  law  before  and  at  the  time  of  the  passage 
of  the  act.     12  id.  298. 

Provision  was  also  made  by  the  same  section  that  goods  de- 
posited in  public  store  or  bonded  warehouse  after  the  act  should 
take  effect  and  go  into  operation,  if  designed  for  consumption 
here,  must  be  withdrawn  therefrom,  or  the  duties  thereon  be 
paid,  in  three  months  after  the  same  are  deposited;  and  that 
goods  designed  for  exportation  and  consumption  in  foreign 
cotmtries  may  be  withdrawn  by  the  owner  at  any  time  before 
the  expiration  of  three  years  after  the  same  are  deposited,  — 
sneh  goods,  if  not  withdrawn  in  three  years,  to  be  regarded  as 
abandoned  to  the  government,  and  to  be  disposed  of  as  therein 
provided. 

Three  months  were  allowed  to  owners  within  which  to  with- 
draw their  goods  from  the  public  store  or  warehouse,  or  to  pay 
the  liquidated  duties ;  but  the  further  provision  was,  that,  if  they 
neglect  to  improve  that  privilege  within  three  months  from  the 
time  of  the  deposit,  the  goods  may  be  withdrawn  and  entered 
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for  consumption  at  any  time  within  two  years  of  the  time  of 
their  deposit,  upon  tke  pai^Hneut  «f  tiMi  Hgal  duties,  with  an 
addition  of  twenty-five  per  cent  thereon. 

Cvents  beyond  control  made  it  necessary  tn  that  period  that 
taxes  should  follow  tastes  in  rapid  succeMioa;  but  it  camiot  be 
admitted  that  the  taxes  .were  any  the  less  obligatery  beeause 
the  exactions  were  more  fre<][uent  and  at  higher  rates  than  in 
former  years.  None  of  these  regulatiosA  ameuuted  to  ^  con- 
tract between  the  govenvBent  asd  the  importer,  and  et  ijoarse 
they  were  at  all  times  subject  to  modification,  alteration,  or  re- 
peal ;  but  they  show  to  a  deinonstratiou  that  it  never  was  tba 
policy  of  CongvesA  to  allaw  the  owmer,.  imporiev,  &r  eoAOignee 
to  deposit  imported  good^  in  the  pnbKe  stoves  or  warehouses 
without  the  payment  of  duties  for  an  indefinite  period  of  time, 
or  {or  any  g^eat  length  of  time*  without  ire^uUin^s  the  c^pevtor, 
when  he  withdrew  the  same  for  coosampikiw,,  ta  p«u  9fi  addt* 
tiooal  duty  for  the  privilege. 

Four  i»ontba»  less  three  days,  ol  tbe  year  aUa^iP^d  fay  the 
prior  act  remained  in  which  the  gooda  might  be  withclvawi^  foi 
consumption  on  payment  of  the  luiuidated  duties  and  ehaxges, 
without  being  subjected  to  any  addltioiial  e^caction,  whicjh  g^ve 
full  scope  and  opportujuity  for  the  eofxeftpoiMling,  privilege  ecu- 
f erred  by  the  twenty-sixth  section  of  the  subsequent  aot^  14  id 
8;  16  id.  269. 

Examined,  as  the  question  should  be,  in  the  light  of  these 
suggestions  and  the  antecedent  legisJation  of  Cong-re^s,  it  is 
clear  that  the  new  law  supposed  ta  be  applicable  to  tlW  cae^  is 
not  repugnant  to  the  prior  law,  and  that  there  is  no  error  in 
the  reoacd.  M^nmtti  qfigmtd. 
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Pbeston  v.  Preston. 

1.  A  contract  for  the  conyeyance  of  lands,  which  a  court  of  equitj  will  epecifi- 
cally  enforce,  must  be  certain  in  its  terms,  and  the  certainty  required  has 
reference  both  to  the  description  of  the  property  and  the  estate  to  be  con- 
Teyed.  Accordingly,  where  the  property  could  not  be  identified,  specific 
performance  was  denied. 

S.  Where  one  having  such  a  contract  permitted  the  other  party  to  execute  a 
deed  of  trust  of  the  lands  to  a  trustee  to  secure  certain  indebtedness,  with 
a  power  to  sell  them,  if  necessary,  for  the  payment  of  such  indebtedness, 
— Held,  that  he  had  waived  his  right  to  the  conveyance,  or,  at  least,  had 
subordinated  it  to  the  interest  of  the  trustee  and  the  purchasers  under  him. 

^  The  delay  of  a  party  in^  taking  proceedings  to  enforce  such  a  contract  for  a 
period  which  would  bar  an  action  at  law  for  the  property  is,  except  under 
special  circumstances,  such  laches  as  disentitle  him  to  the  aid  of  a  court  of 
equity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia. 

This  is  a  suit  brought  in  the  court  below,  Jan.  8,  1878, 
by  John  Preston,  Jr.,  against  Thomas  L.  Preston,  James  C. 
Campbell,  Arthur  C.  Cummings,  William  Alex.  Stuart,  and 
George  W.  Palmer,  for  the  specific  performance  of  an  agreement 
made  Aug.  80,  1847,  for  the  conveyance  of  certain  lands. 

The  court  below  dismissed  the  bill,  whereupon  the  complain 
ant  appealed  here. 

The  facts  in  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

Mr.  William  L.  May  all  for  the  appellant. 

Mr.  Thomas  J.  Kirkpatrick^  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  enforce  the  specific  performance  of  an  agree- 
ment for  the  conveyance  of  certain  lands  in  Virginia-  It 
appears  from  the  record  that  in  1846  one  Sarah  B.  Preston, 
of  Abingdon,  in  that  State,  died  possessed  of  a  large  amount 
of  real  property,  embracing  the  premises  in  controversy.  By 
her  last  will  and  testament,  which  was  duly  probated,  she  made 
the  following  devise :  — 

*^  I  give  and  devise  to  my  three  sons,  William  C.  Preston,  John 
S.  Preston,  and  Thomas  L.  Preston,  and  to  their  several  heira  tor 
ever,  my  salt-works  estate,  embracing  and  includinii:  therein  as  weU 
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ihe  original  and  principal  tract  containing  the  wells,  as  all  the  addi- 
tions subsequently  acquired,  and  all  my  lands  of  every  description, 
whether  cleared  or  woodland,  either  adjacent  to  or  in  the  vicinity 
of  the  salt-works  estate,  in  the  counties  of  Smyth  and  Washington." 

Upon  the  property  thus  devised  the  testator  charged  the  pay- 
ment of  certain  legacies  to  the  amount  of  $80,000.  She  also 
made  her  three  sons  her  residuary  devisees.  In  August  of  the 
following  year,  John  S.  Preston,  one  of  the  devisees,  by  an 
agreement  in  writing  sold  to  his  brother,  Thomas  L.  Pres- 
ton, all  the  interest  which  he  had  acquired  under  the  will 
in  the  salt-works  estate  and  adjoining  lands  and  as  residuary 
devisee. 

It  would  appear  from  the  recitals  in  the  deed  of  trust  made 
to  secure  the  purchase-money,  as  hereafter  mentioned,  that  a 
conveyance  of  the  property  was  on  the  same  day  executed  and 
delivered  to  Thomas  L.  Preston  in  conformity  with  this  agree- 
ment, though  it  was  never  placed  on  record.  In  consideration 
of  this  sale,  and  of  the  transfer  of  certain  partnership  claims 
and  other  personal  property,  Thomas  L.  Preston  agreed  to  pay 
John  S.  Preston  $50,000  on  or  before  the  first  day  of  January, 
1860,  with  interest,  and  to  secure  the  same  by  a  mortgage  or 
deed  of  trust  of  the  property ;  to  assume  the  payment  of  the 
legacies  charged  upon  the  salt-works  estate ;  to  indemnify  his 
brother  against  liability  for  the  debts  of  sundry  partnerships 
of  which  he  was  a  member,  and  to  convey  to  him  a  tract  of  land 
described  as  '^  adjoining  the  salt-works  estate,  containing  about 
three  hundred  and  fifty  acres,  and  known  as  the  Campbellsville 
tract,  and  also  a  sufficient  quantity  of  other  lands  adjoining  the 
said  tract,  to  make  up  the  quantity  of  five  hundred  acres  of 
land."  In  compliance  with  this  agreement,  and  on  the  same 
day,  Thomas  L.  Preston  executed  a  deed  of  trust  of  the  real 
property  to  a  trustee  to  secure  the  payment  of  the  $60,000  and 
interest.  But  no  conveyance  of  the  Campbellsville  tract  and 
adjoining  lands  was  ever  made  by  him  to  his  brother ;  and  it 
is  to  compel  such  conveyance  that  the  present  suit  is  brought. 
The  complainant  acquired  whatever  interest  he  possesses  in  the 
land  by  purchase  from  John  S.  Preston  in  1870. 

To  the  maintenance  of  this  suit  there  are  insuperable  objec- 
tions.   In  the  first  place,  the  property  of  which  a  conveyance 
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\m  tMgkt  baft  BO*  been  identified ;  and  it  woald  aeem  tliat  at  thia 
d»j  it  i»  imcapable  of  identification.  Numerous  wituee8e»  wer» 
oalted  to  testify  as  to  the  locality  and  bounds  of  the  Campbells 
vilte  tract ;  but  no  one  of  them  could  speak  with  knowledge  on 
tb«b  subject.  Most  el  them  could  give  only  impresaiona.  Old 
residents  in  the  neighborhood  had  never  heard  of  the  tract,  and 
aa  deed  ov  record  could  be  found  which  referred  to  an^y  profr- 
^rty  by  that  name.  The  bUU  it  is  true,  alleges  that  the  tract 
waft  weU  known  and  distinguished  from  other  parts  of  the  salt- 
wecka  estate,  and  could  be  easily  marked  out  by  jmetes  aad 
bonnda;  but  no  proof  supported  the  allegation.  The  two  Pre»> 
tons,  between  whom  the  agreement  was  made,  were  examiBed 
in  the  case  $.  and>  though  they  stated  that  the  tract  could  be 
eaaily  idantified,  they  both  failed  to  show  with  any  certainty 
what  and  where  it  was,  further  than  that  it  was  a  part  o|  tba 
estate  lying  north  oi  Hoiston  River.  But  north  of  that  river 
b^  between  seven  and  eight  hundred  acres,  equally  a  portion 
of  that  eateteft  and  no  separation  of  the  part  sold  from  the  test 
was  shown.  Until  the  Campbellsville  tract  could  be  identified, 
adjoining  lands  could  not  be  selected  to  make  up  the  stipulated 
five  hundred  acres.  It  may  be  doubted  whether,  even  in  a^con- 
trevearsy  between  the  original  parties,  a  court  of  equity  would 
eempel  the  execution  of  a  conveyance  with  the  vague  description 
oi  the  agreement.  But  as  here  the  whole  property,  of  which 
the  land  sold  conobitutea  only  a  portioa»  had  passed  for  a  valusr 
bla  oonsidevation  to  third  parties,  it  was  essential  that  the  com- 
plainant, seeking  to  enforce  a  conveyance  from  them,  should 
ha  able  to  point  out  with  diatinctnesa  the  property  which  he 
^laimecL  It  is  a  familiar  rule  in  this  branch  of  the  law  tiiiat 
a  contract,  which  a  court  of  equity  will .  specifically  enforoa, 
n^uat  be  certain  as  well  as  fair  in  its  terma;  and  tha  certainty 
faquired  hae  reference  both  to  the  deacription  of  the  property 
and  th^  estate  to  be  conveyed^  Uncertainty  as  ta  either,,  not 
capable  of  being  removed  by  extriosio  e^dence^  ia  iatal  to  a^y 
«9isk  fm  a  apeeifia  performance. 

Ia  the  aeeend  plaee^  John  &  Preetoii  virtuaUy  eooawKfeed  to 
a  sale  of  the  preimses  in  ccintro'versy.  Although  hia  hvotl^v 
upw  hia  piurohaas  had  agreed  to  convey  bach  te.  hiw  this  por- 
tMM  o{  the  eat^tit  ha  afe  once  teanaferred  the  whole  piopertg^  te 
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a  trustee  to  secure  the  purchase-money.  To  this  traasfer  Jelyi 
made  no  objection,  eith^  to  the  form  oi  the  deed  of  trnsfc  or  to 
its  contents.  Ebcecuted  as  it  was  for  his  security,  it  will  1m 
presumed  to  have  been  executed  with  his  knowledge^  If  ks 
had  any  objection  to  the  use  made  of  the  property,  it  was 
his  duty  to  declare  it  at  the  time.  Silence  then  was  acqui- 
escence. 

Subsequently,  in  April,  1848,  the  other  brother,  William  C. 
Preston,  for  the  consideration  of  $25,000,  also  conveyed  his 
interest  in  the  estate  to  Thomas  L.  Preston ;  and  in  January, 
1850,  the  latter  executed  to  the  same  trustee  a  deed  of  trust 
of  the  interest  thus  acquired  and  his  previous  interest  to  secure 
the  purchase-money.  In  July,  1859,  having  become  embarrassed^ 
he  made  a  general  deed  of  trust,  by  which  he  conveyed  the 
entire  salt-works  estate,  and  adjoining  lands  and  other  prop- 
erty, to  a  new  trustee,  in  trust,  among  other  things,,  to  secure 
the  payment  of  incumbrances  and  liens  upon  the  property  held 
by  John  S.  Preston,  amounting  to  about  fllO,000,  and  by 
William  C.  Preston,  amounting  to  about  f  25,000.  In  June, 
1862,  this  new  trustee  sold  the  property,  with  other  interests, 
to  Stuart,  Palmer,  and  Parker  for  the  consideration  of  $125,000, 
and  soon  afterwards  they  went  into  its  possession.  Neither  to 
this  deed  of  trust  did  John  S.  Preston  make  any  objection  in 
respect  either  to  its  form  or  contents  ;  and  for  years  afterwards 
he  received  from  the  trustee  large  sums  of  money.  Udder 
these  circumstances,  he  must  be  held  to  have  waived  any  right 
to  a  conveyance  of  the  Campbellsville  tract,  whatever  that 
might  have  been,  and  adjoining  lands,  or  at  leaat  to  havsi  sub- 
ordinated it  to  that  of  the  trustees  named  in  the  deeds  of  tnufe 
and  of  purchasers  under  them. 

In  the  third  place,  the  present  suit  is  brought  too  late.  Bj 
the  law  of  Virginia,  the  limitation  to  real  actions  for  land  lying 
west  of  the  Alleghany  Mountains  is  ten  years.  By  analogy 
with  that  law,  a  court  of  equity  will,  under  circQiQStaiicea  Utm 
the  pi-esent,  treat  as  barred  within  the  same  period  a  suit 
tor  the  conveyance  of  lands  situated  as  these  are  in  that  part  of 
the  State.  That  period  had  elapsed  after  the  purchasa  of  tbo 
defendants  before  this  suit  was  instituted^  and  more  than  % 
quarter  of  a  century  had  passed  since  the  contiacl  waa  iii%te 
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the  enforcement  of  which  is  sought.  The  delay  of  one  to  this 
extent  in  prosecuting  his  rights  under  a  contract  is,  except 
under  special  circumstances  not  existing  here,  such  laches  as 
disentitle  him  to  the  aid  of  a  court  of  equity. 

Decree  (iffirmed. 


Bates  v.  Clabk. 

1.  In  the  abBence  of  any  different  proyision  by  treaty  or  by  act  of  CongreM,  all 

the  country  described  by  the  first  section  of  the  act  of  June  80, 1834  (4  Stat. 
729),  as  Indian  country,  remains  such  only  as  long  as  the  Indians  retain  their 
title  to  the  soil. 

2.  Whatever  may  be  the  rule  in  time  of  war  and  in  the  presence  of  actual  hos 

tilities,  military  officers  can  no  more  protect  themselves  than  civilians  for 
wrongs  committed  in  time  of  peace  under  orders  emanating  from  a  source 
which  is  itself  without  authority  in  the  premises.  Hence  a  military  officer, 
seizing  liquors  supposed  to  be  in  Indian  country  when  they  are  not,  is  liable 
to  an  action  as  a  trespasser. 
8.  The  difference  between  the  value  of  the  goods  so  seized,  at  the  place  where 
they  were  taken  and  the  place  where  they  were  returned  to  the  owners,  is 
the  proper  measure  of  damages. 

Error  to  the  Supreme  Court  of  the  Territory  of  Dakota. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr»  Aamtant  Attorney- Greneral  Smith  for  the  plaintiffs  in 
error. 

Mr.  John  B,  Sanborn^  contra, 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 
The  plaintiff  in  error,  Bates,  was  a  captain  in  the  army  of 
the  United  States,  in  command  at  Fort  Seward,  in  the  Terri- 
tory of  Dakota,  near  the  crossing  of  the  JamcB  River  by  the 
North  Pacific  Railroad ;  and  Yeckley,  the  other  plaintiff  in 
error,  was  a  lieutenant  under  him  at  the  time  of  the  commis- 
sion of  the  trespass  for  which  the  judgment  in  this  case  was 
recovered  against  them.  The  defendants  in  error,  plaintiffs 
below,  were  doing  a  general  mercantile  business  on  the  James 
River,  also  near  said  crossing,  when  a  lot  of  whiskey,  part  of 
their  stock  of  goods,  was  seized  by  defendants.  They  brought 
this  action  to  recover  damages  for  the  trespass.  The  defend- 
ants pleaded  their  official  character,  that  the  place  where  the 
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aeizure  was  made  was  Indian  country,  and  it  was,  therefore, 
their  duty  to  seize  the  whiskey  which  was  kept  there  for  puiv 
pose  of  sale,  and  that,  in  accordance  with  the  acts  of  Congress 
on  that  subject,  they  had  delivered  the  whiskey  to  the  marshal 
of  the  United  States,  under  a  writ  from  the  proper  court,  on  a 
proceeding  instituted  by  the  United  States  attorney  for  that 
district.  They  further  pleaded,  that  before  the  commencement 
of  this  action  the  goods  had  been  delivered  to  plaintiffs  by  tb^ 
marshal,  and  that  plaintiffs  had  suffered  no  damage.  They  also 
set  up  an  order  of  the  commanding  officer  of  the  department  of 
Dakota. 

The  act  of  June  80, 1884,  entitled  "  An  Act  to  regulate  trade 
and  intercourse  with  the  Indian  tribes  and  to  preserve  peace  on 
the  frontier,"  which  is  a  very  long  and  important  act,  begins  by 
describing  in  its  first  section  the  country  or  territory  in  which 
that  act  shall  be  operative.     It  is  in  these  words :  — 

^*  Be  it  enacted,  that  all  that  part  of  the  United  States  west  of 
the  Mississippi,  and  not  within  the  States  of  Missouri  and  Louisiana, 
or  the  Territory  of  Arkansas,  and  also  that  part  of  the  United 
States  east  of  the  Mississippi  River,  and  not  within  any  State  to 
which  the  Indian  title  has  not  been  extinguished,  for  the  purposes 
of  this  act,  be  taken  and  deemed  Indian  country .''    4  Stat.  729. 

The  twentieth  section  of  that  act  forbids  the  introduction  of 
wines  or  spirituous  liquors  within  this  Territory.  By  the  act  of 
1864,  amending  this  section,  it  is  made  lawful  for  any  Indian 
agent  or  commanding  officer  of  a  military  post,  who  has  reason  to 
suspect  that  spirituous  liquors  or  wines  have  been,  or  are  about 
to  be,  introduced  into  Indian  country  in  violation  of  law,  to 
search  for  and  seize  the  same,  to  be  delivered  over  to  the  proper 
officer,  and  proceeded  against  by  libel  in  the  proper  court,  and 
forfeited,  one  half  to  the  informer  and  the  other  half  to  the  use 
of  the  United  States.     18  id.  29. 

If  this  whiskey  was  seized  in  Indian  country,  within  the  mean- 
ing of  the  act  of  1834  and  the  amendment  of  1864,  the  plea 
which  set  up  that  the  defendants  acted  in  good  faith  under  that 
statute  ought  to  be  sustained.  This,  the  principal  question  in 
the  case,  is  raised  by  the  action  of  the  court  below  in  striking 
out  the  plea  which  set  up  these  defences  as  sham  and  frivolous, 
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afed  beoanse  the  locus  in  quo  was  met  Indian  country.  This 
mode  of  disposii^  of  a  plea  which  fairly  raiaee  a  most  impor- 
tant issue  of  law  seems  to  be  growing  in  favor  in  the  territorial 
coarts.  It  is«n  unscientific  and  unprofessional  mode  of  raising 
and  deciding  a  p«re  issue  of  law.  This  should  always  be  done, 
when  it  can,  by  a  demuTrer,  which  is  the  recognized  and  ap- 
propriaite  mode  in  i^e  common  law;  or  by  exception,  whidi 
amounts  to  the  same  thing  in  the  civil  law,  as  it  is  applied  to 
answers  in  chancery  practice.  A  motion  to  strike  out  a  plea  is 
propeHy  made  when  it  has  been  filed  irregularly,  is  not  sworn 
to,  if  that  is  required,  or  wants  signature  of  counsel,  or  any 
defect  of  that  character ;  but  if  a  real  and  important  issue  of  Ibw 
is  to  be  made,  that  issue  should  be  raised  by  demurrer. 

In  the  present  case,  this  is  unimportant,  as  the  same  question 
is  presented  by  the  prayer  for  instructions  and  by  the  charge 
of  the  court. 

What,  then,  is  Indian  country,  within  the  meaning  of  the 
acts  of  Congress  regulating  intercourse  with  the  Indians  ? 

The  first  act  of  Congress  on  -the  subject  is  that  of  March  80, 
1802.  2  Stat.  139.  The  first  section  of  that  act  describes  a 
boundary,  the  description  occupying  over  a  page  of  the  statute- 
book,  and  declares  that  this  shall  be  distinctly  marked  under 
orders  of  the  President,  and  considered  as  the  line  of  the  Indian 
territory,  or  Indian  country  as  it  is  called  indifferently  in  several 
sections  of  the  act.  The  country  west  of  the  Mississippi  then 
belonged  to  France  or  Spain.  The  boundary  above  mentioned, 
ccmimencingat  the  mouth  of  the  Cayahoga  Riv^r,  on  Lake  Erie, 
now  Cleveland,  runs  in  a  wonderfully  toiluous  course  through 
the  country  north-west  of  the  Ohio  River  to  the  falls  of  that 
river,  now  I:/ouisvilIe,  then  down  that  river  to  a  point  between 
the  mouths  of  the  Cumberland  and  Tennessee  Rivers,  and 
thence  through  Kentucky,  Tennessee,  and  Geoi^a,  to  the  St. 
Maiy's  River,  pursuing  all  the  way  the  lines  represented  by 
tixjaties  with  various  Indian  tribes. 

Though  many  statutes  concerning  intercourse  with  the  In- 
dians and  prescribing  offences  within  the  Indian  country  were 
passed,  no  other  attempt  to  define  what  was  Indian  country 
was  mmde  by  Congress  until  the  act  of  1834,  the  first  section 
of  which  we  have  given  verbatim.     In  the  mean  time,  we  had 
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pui^cfaased  tbe  oountry  west  of  the  Missigflippi.)  aMl  fed 
ized  two  States  and  a  Territory  there,  and  aaost  ^f  Urn  ^ 
with  whom  we  had  to  deal  lived  there.  The  eomitry  <M0t  of 
the  MissiBsippi,  and  not  within  any  State,  w«g  tbe  r^^n  nertk 
of  nUfioiB  and  Indiana,  and  north-wert  of  Ohio,  now  eon0titiitii|g 
the  States  of  Michigan  and  Wisconsin^  and  then  under  thfe  gov- 
ernment of  the  Michigan  Territory. 

Notwithstanding  the  immense  chains  which  hav«  «i«ee 
taken  place  in  the  vast  region  covered  by  the  «ct  of  1S9A, 
by  the  extinguishment  of  Indian  titles,  the  creation  of  States 
and  the  formation  of  territorial  governments,  Congress  has  not 
thooght  it  necessary  to  make  any  nfew  definition  ^  Indian 
country.  Tet  during  all  this  time  a  lai^e  body  <ot  lawe  has 
been  in  eadstenoe,  whose  operation  was  confined  to  the  Indian 
country,  whatever  that  may  be.  And  men  have  been  punished 
by  death,  by  fine,  and  by  imprisonment,  of  which  the  courts 
who  so  punished  them  had  no  jurisdiction,  if  the  offences  were 
not  committed  in  the  Indian  country  as  established  by  law^ 
These  facts  afford  the  strongest  presumption  that  ihe  Congress 
of  the  United  States,  and  the  judges  who  administered  those 
laws,  must  have  found  in  the  definition  of  Indian  country,  in 
the  act  of  1884,  such  an  adaptability  to  the  altered  circum* 
stances  of  what  was  dien  Indian  country  as  to  enable  them  to 
ascertain  what  it  was  at  any  time  since  then. 

If  the  section  which  we  have  given  verbatim  be  read  with  it 
comma  or  semicolon  inserted  after  the  word  *^  State,'"  or  if, 
without  the  insertion  of  any  point  there,  we  read  it  so  as  to 
apply  the  words,  ^*  to  which  the  Indian  title  has  not  been  extin- 
guished," to  all  the  region  mentioned  in  the  section,  we  have  a 
criterion  which  will  always  distinguish  what  is  Indian  countty 
from  what  is  not,  so  long  as  the  existing  system  governing  enr 
T^Blations  with  Indians  is  continued.  Read  hastily,  it  might 
appear  that  these  words  were  limited  in  their  applioatiDn  to 
that  part  of  the  United  States  east  of  the  Mississippi  River^ 
But  a  strict  reading  in  that  sense  is  that  it  is  the  State  to  which 
the  Indian  title  has  not  been  extinguished  tiiat  governs  the 
matter*  *^  And  not  within  any  State  to  which  the  Indian  title 
has  not  been  extinguished,"  implies  that  Indians  liad  title  i» 
some  State  Aen  in  existence,  and  that  there  were  other  States 
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to  which  their  title  had  been  extinguished.  This  meaning  is 
too  absurd  to  be  considered. 

On  the  other  hand,  if  the  section  be  read  as  describing  lands 
west  of  the  Mississippi,  outside  of  the  States  of  Louisiana  and 
Missouri,  and  of  the  Territory  of  Arkansas,  and  lands  east  of 
the  Mississippi  not  included  in  any  State,  but  lands  alone  to 
which  the  Indian  title  has  not  been  extinguished,  we  have  a 
description  of  the  Indian  country  which  was  good  then,  and 
which  is  good  now,  and  which  is  capable  of  easy  application  at 
any  time. 

The  simple  criterion  is  that  as  to  all  the  lands  thus  described 
it  was  Indian  country  whenever  the  Indian  title  had  not  been 
extinguished,  and  it  continued  to  be  Indian  country  so  long  as 
the  Indians  had  title  to  it,  and  no  longer.  As  soon  as  they 
parted  with  the  title,  it  ceased  to  be  Indian  country,  without 
any  further  act  of  Congress,  unless  by  the  treaty  by  which  the 
Indians  parted  with  their  title,  or  by  some  act  of  Congress,  a 
different  rule  was  made  applicable  to  the  case. 

In  the  case  of  The  American  Fur  Company  v.  The  United 
States^  2  Pet.  858,  decided  in  1829,  the  goods  of  the  com- 
pany had  been  seized  for  violating  the  laws  by  their  intro- 
duction into  the  Indian  country  under  the  act  of  1802.  This 
court  held  that  if,  by  treaties  made  with  the  Indians  after 
the  passage  of  that  act,  their  title  to  the  region  where  the 
offence  was  committed  had  been  extinguished,  it  had  thereby 
ceased  to  be  Indian  country,  and  the  statute  did  not  apply 
to  it. 

So  in  the  case  of  United  Statei  v.  Forty-three  Gallons  of 
Whiskey^  decided  at  the  last  term,  93  U.  S.  188,  where  this  act 
of  1834  was  fully  considered ;  while  the  court  holds  that  by  a 
certain  clause  in  the  treaty  by  which  the  locus  in  quo  was  ceded 
by  the  Indians,  it  remained  Indian  country  until  they  removed 
from  it,  the  whole  opinion  goes  upon  the  hypothesis  that  when 
the  Indian  title  is  extinguished  it  ceases  to  be  Indian  country, 
unless  some  such  reservation  takes  it  out  of  the  rule.  When 
this  treaty  was  made,  in  1864,  the  land  ceded  was  within  the 
territorial  limits  of  the  State  of  Minnesota.  The  opinion  holds 
that  it  was  Indian  country  before  the  treaty,  and  did  not  cease 
to  be  so  when  the  treaty  was  made,  by  reason  of  the  special 
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eknue  to  tbe  contrary  in  the  treaty,  though  withm  the  bonn- 
daries  of  a  State. 

It  follows  from  this  that  all  the  country  described  by  the  act 
of  1884  WB  Indian  country  remains  Indian  country  so  long  as 
the  Indians  retain  their  original  title  to  the  soil,  and  ceases  to 
be  Indian  country  whenever  they  lose  that  title,  in  the  absence 
of  any  different  provision  by  treaty  or  by  act  of  Congress. 

The  plaintiffs  below  violated  no  law  in  having  the  whiskey  for 
sale  at  the  place  where  it  was  seized ;  and  the  twentieth  «eotion 
of  Hie  act  of  1884,  as  amended  by  the  act  of  1864,  conferred  no 
authority  whatever  on  the  defendants  to  seize  the  property. 

It  is  a  sufficient  answer  to  the  plea,  that  the  defendants  wei'e 
subordinate  officers  acting  under  orders  of  a  superior,  to  say 
that  whatever  may  be  the  rule  in  time  of  war  and  in  the  pres- 
ence of  actual  hostilities,  military  officers  can  no  more  protect 
themselves  than  civilians  in  time  of  peace  by  orders  emanating 
from  a  source  which  is  itself  without  authority.  The  authority 
of  the  commandant  of  the  post  in  the  case  was  precisely  the 
same  as  the  Indian  agent  or  sub-agent,  or  superintendent ;  and 
it  will  hardly  be  maintained  that  if  either  of  them,  wholly  mis- 
taking their  powers,  had  seized  the  goods,  he  would  have  in- 
ewrred  no  liability. 

So  the  plea  that  they  had  good  reason  to  believe  that  this 
was  Indian  country,  and  that  they  acted  in  good  faith,  while  it 
might  excuse  these  officers  from  punitory  damages,  is  no  defence 
to  the  action.  If  it  had  been  Indian  country,  and  it  had  turned 
est  that  the  plaintiffs  had  a  license,  or  did  not  intend  to  sell  or 
introduoe  the  goods,  the  fact  that  defendants  acted  on  reason- 
able ground  would  have  exempted  them  from  liability. 

But  the  objection  fatal  to  all  this  class  of  defences  is  that  in 
that  locality  they  were  utterly  without  any  authority  in  the 
pcenuses ;  and  their  honest  belief  that  they  had  is  no  defence  in 
their  case  more  than  in  any  other,  where  a  party  mistaking  his 
rights  oommits  a  trespass  by  forcibly  seizing  and  taking  away 
another  man's  property. 

There  was  here  no  process  from  a  competent  court,  nor  any 
orier  from  any  sonioe  having  authority,  and  there  is,  therefore, 

VD  iHNDBBBe* 

iks  the  danages  found  in  the  verdict  are  measured  by  the 
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difference  in  value  of  the  property  at  the  time  and  place  where 
seized,  and  the  time  and  place  where  returned  to  the  possession 
of  the  plaintiffs,  we  see  no  error  in  the  rule  by  which  they  were 
ascertained.  Judgment  affirmed. 


Radich  v.  HuTOHnrs. 

1.  Cadiak  r.  UmUd  States,  16  Wall.  147,  cited  and  approred. 

8.  A  foreigner,  domiciled  during  the  year  1864  in  Texas,  who,  In  order  to  obtalii 
permission  of  tlie  rebel  government  to  export  his  cotton,  sold  at  a  nominal 
price,  and  delivered  to  its  agents  or  officers  for  its  use,  an  equal  amount  of 
other  cotton,  which  he  subsequently  redeemed  by  paying  a  stipulated  sum 
therefor,  directly  contributed  to  the  support  of  the  enemy,  and  gave  him  aid 
and  comfort.  Out  of  such  a  transaction,  no  demand  against  such  agents  or 
officers  can  arise  which  will  be  enforced  in  the  courts  of  the  United  States. 

S.  The  coercion  or  duress  which  will  render  a  payment  involuntary  must  consist 
of  some  actual  or  threatened  exercise  of  power  possessed,  or  believed  to  be 
possessed,  by  the  party  exacting  or  receiving  the  payment,  over  the  person 
or  property  of  another,  from  which  the  latter  has  no  other  means  of  imme- 
diate relief  than  by  making  payment. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 

This  was  an  action  brought  by  Radich  against  Hutchins  and 
Wells.  He  alleges  in  his  petition  that  he  is  a  subject  of  the 
Emperor  of  Russia,  and  that  he  was,  in  1864,  the  owner  of  four 
hundred  and  fifty  bales  of  cotton,  of  the  value  of  $50,000,  which 
he  designed  to  export  from  Texas,  where  he  then  resided,  to 
Mexico,  and  which  were  then  in  transit  on  their  way  to  Matamo- 
ras ;  that  the  defendant  Hutchins,  claiming  to  be  a  lieutenant- 
colonel  in  the  army  of  the  Confederate  States,  and  chief  of  the 
cotton  oflSce  at  Houston  in  that  State,  combining  with  the  de- 
fendant Wells  and  others,  had,  without  warrant  of  law,  by  a 
public  notice,  prohibited  the  exportation  of  cotton  from  the 
State,  except  upon  written  permits  from  his  office ;  that  such  per- 
mits would  not  be  issued,  except  upon  condition  that  the  person 
desiring  to  export  cotton  should  sell  to  them  an  equal  amount,  at 
a  nominal  and  arbitrary  price,  for  the  benefit  of  the  Confederate 
States ;  that,  being  desirous  to  export  and  sell  his  cotton,  be* 
cause  of  the  risk  incurred  of  its  destiniction  or  loss  during  the 
war,  and  knowing  that  if  he  should  attempt  to  send  it  beyond 
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the  frontier  of  the  State  into  Mexico  the  armed  forces  of  the 
Confederate  States,  provided  to  carry  out  the  illegal  exactions 
of  the  defendants  and  their  confederates,  would  capture  and 
confiscate  it,  he  was  compelled  to  submit,  and  did  submit,  to  the 
condition  imposed,  and  accordingly  delivered  to  the  defendants 
one-half  of  his  cotton,  namely,  two  hundred  and  twenty-five 
bales,  at  a  nominal  and  arbitrary  price,  as  a  consideration  for  a 
permit  to  export  the  other  half,  but  upon  a  stipulation,  however, 
insisted  upon  by  himself,  that  he  should  have  the  privilege  of  re 
deeming  the  bales  sold,  and  exporting  them  upon  the  payment 
of  such  sum  as  the  defendants  might  demand  ;  and  that  after- 
wards he  paid  them  $13,857  in  specie,  and  in  goods,  wares,  and 
merchandise  at  specie  values,  in  redemption  of  the  bales  and 
for  a  permit  to  export  them.  He  alleges  that  the  amount  thus 
paid  was  illegally  and  oppressively  exacted,  and  that  he  sub- 
mitted to  the  wrong  because  of  the  armed  forces  to  support 
and  enforce  it. 

The  defendants  demurred.  The  demurrer  was  sustained 
and  the  petition  dismissed.  Radich  thereupon  sued  out  this 
writ  of  error. 

The  case  was  argued  for  the  plaintiff  in  error  by  Mr.  Hiomas 
J.  DurarU^  who  cited  Outner  v.  United  States,  17  Wall. 
617 ;  The  Santissima  Trinidad,  7  Wheat.  283 ;  United  States  v. 
a-uillem,  11  How.  47;  SproU  v.  UniUd  States,  20  Wall.  469; 
Hickman  v.  Jones,  9  id.  197 ;  The  Venice,  2  id.  268. 

Mr.  Philip  Phillips,  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

If  at  the  time  the  transaction  took  place,  which  has  given 
rise  to  the  present  action,  the  plaintiff  was  a  subject  of  the 
Emperor  of  Russia,  as  he  alleges,  that  fact  cannot  affect  the 
decision  of  the  case,  or  any  question  presented  for  our  consider- 
ation. He  was  then  a  resident  of  the  State  of  Texas,  and 
engaged  in  business  there.  As  a  foreigner  domiciled  in  the 
wuntry,  he  was  bound  to  obey  all  the  laws  of  the  United 
States  not  immediately  relating  to  citizenship,  and  was  equally 
amenable  with  citizens  to  the  penalties  prescribed  for  their 
infraction.  He  owed  allegiance  to  the  government  of  the 
country  so  long  as  he  resided  within  its  limits,  and  can  claim 
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no  exemption  from  the  statutes  passed  to  punish  tfeason,  or 
the  giying  of  aid  and  comfort  to  the  insurgent  Stwtes.  Th» 
law  on  this  subject  is  well  settled  and  universally  recognized. 
Carlisle  v.  United  States,  16  Wall.  147. 

The  case  presented  by  the  petition  is  without  merit. 

The  substance  of  the  complaint  is  that  the  defendants,  as 
o£5cers  of  the  Confederate  government,  by  a  public  notice,  had 
proTiibited  the  exportation  of  cotton  from  the  State  of  Texas 
to  Mexico,  except  upon  condition  that  the  exporter  should  sell 
to  them  an  equal  amount  for  the  benefit  of  the  Confederate 
government ;  and  that  the  plaintiff,  being  the  owner  of  ootton 
which  he  desired  to  export,  and  fearing  that  if  he  attempted  to 
export  it  without  such  permit  it  would  be  seized  and  confiscated 
by  the  armed  forces  of  that  government,  complied  with  the 
condition,  and  obtained  a  permit  from  the  officers  to  export 
two  hundred  and  twenty-five  bales,  and  sold  to  them  an  equal 
amount  for  the  Confederate  government,  obtaining  at  the  same 
time  the  privilege  of  redeeming  the  cotton  sold,  and  receiving 
a  permit  to  export  it,  upon  payment  of  such  sum  as  they 
might  demand ;  that  he  took  advantage  of  this  privilege  and 
redeemed  the  cotton,  paying  in  money  and  goods  the  sum  men- 
tioned in  the  petition. 

There  is  nothing  in  these  allegations  showing  that  the  de 
f endants  subjected  the  plaintiff  to  any  coercion  or  duress,  which 
would  justify  an  action  against  them,  either  for  the  return  of 
the  money  paid  or  for  the  value  of  the  goods  delivered  in  place 
of  the  money,  or  for  damages  of  any  kind.  There  is  no  aver- 
ment that  either  of  the  defendants  ever  made,  or  attempted  to 
make,  any  seizure  of  the  cotton,  or  that  either  of  them  was  an 
impressing  or  other  officer,  exercising  or  claiming  to  exercise 
any  power  for  its  seizure,  or  had  any  thing  to  do  with  the  com- 
mand or  operations  of  the  armed  forces  of  the  insurgents  in 
the  State  of  Texas.  All  that  is  directly  charged  against  them 
is  the  publication  of  a  notice  that  the  exportation  of  cotton 
was  forbidden,  except  on  permits  from  the  cotton  office.  The 
armed  force  is  not  stated  to  have  been  under  the  direction  of 
that  office.  The  whole  proceeding  set  forth  in  the  petition  was 
a  voluntary  one  by  the  plaintiff.  He  applied  to  the  cotton 
office,  and  sold  the  cotton  subsequently  redeemed.     It  is  not 


ttet.  18T7.]  Ramch  v.  Hutchins.  218 

pretended  that  either  of  the  def cmdants  made  any  aqfiplicatida 
for  its  purchase. 

To  constitute  the  coercion  or  duress  which  will'  be  regarded 
as  sufficient  to  make  a  payment  inToluntary,  •«-  treating  now  the 
redemption  of  the  cotton  as  made  in  money,  goods  being  taken 
as  equivalent  for  a  part  of  the  amount,  —  there  must  be  some 
actual  or  threatened  exercise  of  power  possessed,  or  believed 
to  be  possessed,  by  the  party  exacting  or  reeeiviag  the  paym.ent 
over  the  person  or  property  of  another,  from  which  the  latter 
has  no  other  means  of  immediate  relief  than  by  making  the 
payment.  As  stated  by  the  Court  of  AppeaU  of  Maryland,  the 
doetafine  established  by  the  authorities  is,  that  ^^  a  payment  is 
not  to  be  regarded  as  compulsory,  unless  mads  to  ^aaaeipate 
the  person  or  property  from  an  actual  and  existing  ekress 
imposed  upon  it  by  the  party  to  whom  the  money  is  paid/' 
Mat/or  and  City  Council  of  Baltimore  v.  Lefferman^  4  Gill 
(Md.)»  425 ;  Brumagim  v.  Tillinffhast^  18  Cal.  266 ;  Mays  v. 
Cincinnati^  1  Ohio  St*  208. 

Tested  by  these  cases,  the  allegation  of  coercion  or  ducess 
becomes  frivolous.  It  is  plain  that  the  plaintiff  enteved  volun- 
tarily upon  the  negotiation  with  the  defendsmts,  and  subse- 
quently paid  the  redemption  money  without  any  constraint 
which  would  in  law  change  the  voluntary  character  of  the 
payment.  Such  being  the  case,  the  transaction  is  one  which  is 
fatally  tainted.  The  sale  of  the  cotton  was  to  the  Confederate 
States ;  the  money  paid  and  goods  delivered  for  its  redemption 
were  for  the  benefit  of  tiiose  States,  to  assist  them  in  theiv  war 
against  the  government  and  authority  of  the  United  States. 
The  money  paid  and  the  goods  delivered  constituted,  therefore, 
nothing  less  than  a  direct  contribution  to  the  support  of.  the 
insurgents:  they  gave  aid  and  comfort  to  the  enemy.  No 
demand  arising  out  of  such  a  transaction  can  have  any  stand- 
ing in  the  courts  of  the  Union. 

At  this  time,  also,  it  was  the  declared  policy  of  the.  United 
States  to  prevent  all  intercourse  between  the  insurgent  States 
and  the  loyal  States,  and  also  between  them  and  foreign 
GOimtrieSy  and  thus  to  cut  off  from  the  insui^ents  the  means  of 
prolonging  the  existing  war.  In  pursuance  of  this  policy,,  the 
ports,  and  coasts  of  those  States  were  blockaded,  oonunerce 
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with  their  inhabitants  was  prohibited,  except  as  specially 
authorized  under  regulations  of  the  Treasury  Department,  and 
property  which  eluded  the  blockade  was  subject  to  seizure  and 
condemnation.  The  attention  of  the  authorities  was  specially 
directed  to  prevent  the  exportation  of  cotton,  upon  which  the 
insurgents  chiefly  relied  to  obtain  the  means  for  the  continu- 
ance of  their  struggle.  The  plaintiff  alleges  that  he  paid 
money  and  delivered  goods  to  the  defendants  for  the  use  of  the 
Confederate  government,  in  order  to  obtain  permission  io  vio- 
late this  policy  and  legislation,  and  now  he  modestly  asks  that 
he  should  be  allowed  in  the  courts  of  the  United  States  to 
recover  damages  from  them  because  they  took  what  he  o£Pered 
for  the  permission. 

The  demurrer  was  properly  sustained. 

Judgment  affirmea. 


RoEMBB  V.  Simon. 

L  Letten-patent  No.  66,801,  issued  July  81, 1866,  to  William  Roemer,  for  an  im- 
prorement  in  travelling-bags,  cannot  be  sustained,  as  the  thing  patented  was, 
before  his  alleged  invention,  known  and  extensively  used  by  others  in  this 
country. 

2.  Where,  after  setting  up  the  defence  of  prior  knowledge  and  use  of  the  thing 
patented,  and  giving  the  names  and  residences  of  witnesses  intended  to  be 
caUed  to  prove  the  defence,  the  answer  to  a  bill  for  the  infringement  of  let- 
ters-patent alleges  that  the  names  and  residences  of  certain  other  witnesses 
are  unknown  to  the  defendant,  and  prays  leave  to  insert  and  set  forth  in  the 
answer  such  names  and  residences  when  they  shall  be  discovered,  it  is  com- 
petent for  the  court  to  allow,  upon  such  discovery,  the  amendment  to  be 
made  nunc  pro  time. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey. 

This  is  a  suit  by  William  Roemer  against  the  appellee  for 
the  infringement  of  letters-patent  No.  66,801,  granted  to  him 
July  81,  1866,  for  an  improvement  in  travelling-bags. 

The  answer  set  up  among  the  defences  the  want  of  novelty 
of  the  improvement,  and  the  knowledge  and  use  of  it  prior  to 
the  alleged  invention  of  the  complainant. 

Upon  the  final  hearing,  the  court  below  dismissed  the  bill 
whereupon  the  complainant  appealed  here. 

The  other  facts  are  set  forth  in  the  opinion  of  the  court. 


Oct.  1877.]  RoEMBR  V.  Simon.  2V* 

Mr,  Arthur  v.  Briesen  for  the  appellant. 
Mr.  Frederic  H.  Betts^  contra. 

Mb.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Patentees  or  assignees  in  a  suit  for  infringement,  where  the 
patent  described  in  the  bill  of  complaint  is  introduced  in  evi- 
dence, are  presumed  to  be  the  original  and  first  inventors  of 
the  described  improvement ;  and,  if  they  have  proved  the  alleged 
infringement,  the  burden  of  proof  is  cast  upon  the  respondents 
to  show  that  the  patent  is  invalid,  unless  the  patent  is  ma- 
terially defective  in  form. 

Parties  defendants  sued  as  infringers  are  not  allowed,  in  an 
action  at  law,  to  set  up  the  defence  of  a  prior  invention,  knowl- 
edge, or  use  of  the  thing  patented,  unless  they  have  given 
notice  of  such  defence  in  writing  thirty,  days  before  the  trial, 
and  have  stated  in  that  notice  "  the  names  of  the  patentees  and 
the  dates  of  their  patents  alleged  to  have  been  invented,  and  the 
names  and  residences  of  the  persons  alleged  to  have  invented  or 
to  have  had  the  prior  knowledge  of  the  thing  patented,  and 
where  and  by  whom  it  had  been  used."  16  Stat.  208 ;  Rev. 
Stat.,  sect.  4920  ;  Seymour  v.  Osborne,  11  Wall.  616 ;  Blanchard 
V.  Putnam,  8  id.  420. 

Since  the  passage  of  the  act  of  the  8th  of  July,  1870,  the 
regulation  in  equity  suits  is  that  defences  such  as  are  described 
in  sect.  61  of  that  act  "  may  be  pleaded  in  any  equity  suit  for 
relief  against  an  alleged  infringement,  and  that  proof  of  the 
same  may  be  given  upon  like  notice  in  the  answer  of  the 
respondent,  and  with  like  effect."     16  Stat.  208. 

Service  was  made ;  and  the  respondents  appeared  and  filed 
an  answer,  in  which  they  deny  that  they  have  ever  in  any  way 
infringed  the  lettera-patent  described  in  the  bill  of  complaint  : 
and  they  also  set  up  several  other  defences,  as  follows :  1.  That 
the  specification  filed  in  the  Patent  Office  contains  less  than 
the  whole  truth  relative  to  the  invention,  or  more  than  is 
necessary  to  produce  the  described  effect.  2.  That  the  patent 
was  surreptitiously  and  unjustly  obtained  for  that  which  was 
in  fact  invented  by  another.  8.  That  the  alleged  invention 
nad  been  patented  prior  to  the  supposed  invention  by  the  com* 
plainant.     4.  That  the  alleged  invention  had  been  described  in 
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a  certain  publication  prior  to  the  alleged  invention  hj  tha  pat- 
entee. 5.  That  the  complainant  wbb  not  the  original  and.  first 
inventor  of  the  supposed  improvement ;  that  the  same  had  been 
previously  invented  and  known  and  nsed  by  the  persons  named 
in  the  answer,  and  by  many  other  persons  whose  names  are  un- 
known to  the  respondents,  which,  when  discovered,  the  respon- 
dents pray  leave  to  insert  and  set  forth  in  the  answer. 

Proofs  were  taken  on  both  sides ;  and  the  parties  went  to 
hearing  upon  bill,  answer,  replication,  and  the  proofs  ezhiUted 
in  the  record.  Both  parties  were  fully  heard ;  and  the  court 
entered  a  decree  in  favor  of  the  respondents,  dismissing  the 
bill  of  complaint ;  and  the  complainant  appealed  to  this  court. 

Three  errors  are  assigned,  in  substance  and  effect  as  follows: 
1.  That  the  court  did  not  give  due  effect  to  the  agreement 
between  the  parties  which  was  introduced  in  evidence  by  the 
complainant.  2.  That  the  evidence  introduced  by  the  respon- 
dents to  prove  use  and  knowledge  of  the  thing  patented  prior  to 
the  patent  granted  to  the  complainant  was  insufficient  to  estab- 
lish that  defence.  8.  That  the  court  erred  in  admitting  evi- 
dence to  prove  such  prior  use  and  knowledge,  of  which  no 
notice  had  been  given  in  the  answer. 

Questions  not  involved  in  the  assignment  of  errors  will  be 
passed  over  without  examination. 

1.  By  the  articles  of  agreement,  the  respondents  agree  thst 
*^  they  will  not  manufacture  or  use  the  clasp  or  catch  mfmu- 
factured  by  a  certain  firm  therein  mentioned  without  the  con«- 
sent  of  the  complainant,  his  executors,  administratonra;,  oi 
assigns."  They  did  not  agree  not  to  manufacture  or  use  tfaf» 
thing  patented  in  the  complainant's  patent.  Instead  of  that, 
the  charge  in  the  bill  of  complaint  is  that  the  respondents 
have  manufactured  and  sold  to  others  large  quantities  of  trsvel- 
ling-bags  in  violation  of  the  complainant's  rights  and  privileges 
under  his  letters-patent.  Attempt  is  made  to  show  that  the 
clasp  or  catch  manufactured  by  the  firm  referred  to  in  the 
agreement  is  the  same  as  that  of  the  complainant ;  but  that  is  a 
question  of  fact  open  to  controversy,  which  is  sufficient  t©  show 
that  the  agreement  does  not  work  an  estoppel,  as  supposed  b^ 
the  respondents.     Curtis  on  Patents  (4th  ed.),  sect.  217. 

Much  reference  to  the  specification  is  unnecessary^,  ns  tfaa 
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defence,  that  tiie  respondentB  haTe  ncrfc  infiEinged  th/&  auppooed 
indention,  is  not  pressed  in  the  argonuent  for  the  appdlee.  My 
invention,  says  the  patentee,  consists  in  the  application  of  two 
staples  or  clamps,  one  at  or  near  each  end,  to  the  frame  of  a 
travelling-bag  in  such  a  manner  that  when  the  bag  is  packed 
full  the  staples  or  clamps  shall  fasten  the  ends  or  comers  to- 
gether. In  the  same  connection  he  also  describes  a  mode  of 
fastening  the  staples  or  clamps  to  the  frame  of  the  bag  by  a 
strap  which  passes  over  the  centre  of  each  staple ;  and  he  adds, 
that  the  staple  or  clamp  ^^  is  made  of  strong  iron  turned  down 
at  each  end."  Sufficient  description  is  given  of  the  staple  or 
clamp  ;  but  the  strap  is  not  described,  except  by  being  exhibited 
in  the  drawings.  * 

Clamps,  the  patentee  admits,  have  before  been  applied  to 
small  and  fancy  bags  instead  of  a  lock  at  or  near  the  centre  of 
the  frame,  and  therefore  he  does  not  claim  the  application  of 
clamps  or  staples  broadly ;  but,  says  the  patentee,  what  I  claim 
as  my  inv^ition  and  desire  to  secure  by  letters-patent  is  a 
frame  for  travelling-bags  having  staples  and  straps,  meaning 
the  described  staple  and  strap  adjusted  at  the  top  thereof, 
relieving  the  lock  from  strain,  as  combined,  arranged,  and 
described. 

Suffice  it  to  say,  that  it  is  obvious  from  an  inspection  of  the 
specification  that  the  real  invention,  if  any,  is  in  the  staples  or 
clamps,  and  perhaps  in  the  arrangement  of  two  of  them  at  the 
top  of  the  frame.  Dbubtless  one  method  of  arrangement  may 
be*  better  than  another ;  but  the  particular  method  of  attach- 
ment to  tiie  frame  cannot  be  very  material,  as  any  mechanic,  if 
furnished  with  the  clamps^  could  affix  the  device  in  various 
equivalent  ways. 

Five  witnesses  admitted  to  be  credible  were  examined  by  the 
respondents,  whose  testimony  clearly  shows  that  the  thing 
patented  had  been  previously  known  and.  used  very  extensively 
in  this  country  by  the  persons  named  in  the  answer  and  hy 
many  others. 

Exclusive  rightff  of  the  kind  aie:  granted  only  to  in^ventors^or 
discoverers  of  some  new  and  useful  art^  machine,  mannfaetnre, 
or  composition  of  matter,  or  some*  new  and  useful  impro^^ement 
tiiereof ;  and  the  Uvw  »  well  settled  timftnotiiiiig  Aovtot  invest- 
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tioB  or  discovery  will  support  a  patent  for  any  such  alleged 
new  and  useful  improvement.  Certain  other  important  condi- 
tions are  also  annexed  to  the  exercise  of  the  right  to  obtain 
such  a  muniment  of  title  for  such  an  invention  or  discovery  ;  as, 
for  example,  the  improvement  must  not  only  be  new  and  use- 
ful, but  it  must  be  one  not  known  or  used  by  others  in  this 
country  and  not  patented,  or  described  before  the  invention  or 
discovery  in  any  printed  publication  in  this  or  any  foreign 
country,  and  must  not  have  been  in  public  use  or  on  sale  more 
than  two  years  prior  to  the  application  for  a  patent.  16  Stat. 
201 ;  Rev.  Stat.  sect.  4886 ;  Collar  Company  v.  Van  Dusen^  23 
Wall.  681 ;  Dunbar  v.  Myers,  94  U.  S.  196. 

Antecedent  patents  here  or  elsewhere  are  not  set  up  in  the 
answer;  and  it  is  clear  that  proof  of  prior  use  in  a  foreign 
country  will  not  supersede  a  patent  granted  here,  unless  the 
alleged  invention  was  patented  in  some  foreign  country.  Proof 
of  such  foreign  manufacture  and  use,  if  known  to  the  applicant 
for  a  patent,  may  be  evidence  tending  to  show  that  he  is  not 
the  inventor  of  the  alleged  new  improvement;  but  it  is  not 
sufficient  to  supersede  the  patent  if  he  did  not  borrow  his  sup- 
posed invention  from  that  source,  unless  the  foreign  inventor 
obtained  a  patent  for  his  improvement,  or  the  same  was  de- 
scribed in  some  printed  publication. 

Doubt  upon  that  subject  cannot  be  entertained ;  but  it  is 
equally  clear,  that  if  the  alleged  improvement  had  been  previ- 
ously patented  here  or  in  a  foreign  country,  or  if  it  had  been 
previously  known  or  used  by  others  in  this  country,  or  if  it  had 
been  in  public  use  or  on  sale  for  more  than  two  years  prior  to 
his  application  for  a  patent,  the  letters-patent  cannot  be  sus- 
tained.   16  Stat.  201. 

Competent  proof  of  a  prior  patent  anywhere  is  entirely  want- 
ing, nor  is  there  any  satisfactory  evidence  that  the  invention 
was  previously  described  in  any  printed  publication ;  but  the 
evidence  shows  beyond  any  reasonable  doubt  that  the  thing 
patented  was  known  and  used  extensively  by  others  in  this 
country  before  the  invention  or  discovery  made  by  the  patentee, 
as  set  forth  and  described  in  the  bill  of  complaint.  Such  was 
the  finding  of  the  court  below ;  and  the  evidence  is  so  full  to 
the  point,  and  is  so  folly  set  forth  in  the  record  and  in  the  opin- 
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ion  delivered  in  the  Circuit  Court,  that  it  is  not  necessary  to 
reproduce  it  in  the  present  opinion. 

Suppose  that  is  so,  still  it  is  insisted  by  the  complainant 
that  the  testimony  of  two  of  the  witnesses  should  have  been 
excluded,  because  their  names  and  residences  were  not  set 
forth  in  the  answer  as  persons  alleged  to  have  had  a  prior 
knowledge  of  the  thing  patented. 

Written  notice  of  the  names  of  the  witnesses  intended  to  be 
called  by  the  defendant  or  respondent  to  prove  such  a  defence 
is  not  required  by  the  act  of  Congress.  Instead  of  that,  the 
requirement  is  that  the  defendant  party  shall  state  the  names 
of  the  patentees,  and  the  dates  of  their  patents  and  when 
granted,  and  ^^  the  names  and  residences  of  the  persons  alleged 
to  have  invented  or  to  have  had  the  prior  knowledge  of  the 
thing  patented,  and  where  and  by  whom  it  had  been  used." 
16  Stat.  208. 

Notice  of  the  kind  is  required,  in  order  to  guard  the  moving 
party  from  being  surprised  at  the  trial  by  a  defence  of  a  nature 
which  he  could  not  be  presumed  to  know  or  be  prepared  to 
meet;  and,  to  prevent  such  consequences,  the  defendant  or 
respondent  is  required  to  state  ^*  the  names  and  residences  of 
the  persons  alleged  to  have  previously  invented  the  improve- 
ment, or  to  have  the  prior  knowledge  of  the  thing  patented, 
and  where  and  by  whom  it  had  been  used."  Teese  et  al.  v. 
Huntington  et  al.^  23  How.  2. 

Prior  use  and  knowledge  of  the  thing  patented  may  be 
pleaded  as  a  defence  to  a  suit  for  infringement ;  but  the  respon- 
dent cannot  be  allowed  to  give  evidence  to  support  such  de- 
fence, if  seasonable  objection  be  made,  unless  it  appears  that 
he  gave  notice  in  his  answer  of  the  names  and  residences  of 
the  persons  alleged  to  have  had  such  prior  knowledge  of  the 
thing  patented.     Blanchard  v.  Putnam^  8  Wall.  420. 

Seasonable  objection  was  made  in  that  case  by  the  plaintiff, 
the  suit  being  an  action  at  law,  and  the  court  held  that  the 
evidence  was  not  admissible  without  an  antecedent  compliance 
with  the  conditions  of  the  patent  act ;  but  the  case  before  the 
court  is  clearly  distinguished  from  that  in  several  particulars. 
Due  notice  was  given  in  the  answer  that  the  invention  and 
every  material  and  substantial  part  thereof  had  been  previously 
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invented  and  oaed  b^  and  wa»  kaowA  W  certain  peraona  theiein 
named,  twelve  in  all ;  and  the  req^ndenta  in  doe  form  stated  the 
names  and  residences  of  the  pecsoas  alleged  to  have  had  snch 
prior  knowledge,  and  where  and  b}'  whom  the  invention  had 
been  used.  Superadded  to  that,  they  also  alleged  that  the 
supposed  invention  had  previously  been  known  to  and  used  by 
many  other  persons  to  the  respondents  unknown ;  and  they 
prayed  leave,  as  before  remarked,  that,  when  discovered,  they 
might  be  permitted  to  insert  and  set  forth  tJieir  names  in  the 
answer.  Pursuant  to  that  reservation,  two  witnesses  were  ex- 
amined upon  that  subject  by  the  respondents  without  objection ; 
nor  does  the  record,  irrespective  of  the  opinion  of  the  court, 
show  that  any  objection  to  the  admissibility  of  the  evidence 
Was  ever  made. 

Previous  notice  of  the  examination  of  those  two  witnesses^,  it 
seems,  was  not  given  ;  but  the  presiding  justice  states  that,  if 
seasonable  objecticm  had  been  made^  the  evidence  would  have 
been  excluded.  None  such  was  made ;  and  it  is  well-settled 
law  that  the  failure  to  interpose  any  such  objection  before*  the 
final  hearing  is  a  waiver  of  the  required  notice  in  an  equity 
suit     Brawn  v.  Hall,  6  Blatch.  405. 

Explicit  notice  was  given  in  the  answer  that  such  a  defence 
would  be  made,  and  that  leave  to  amend  the  answer  would  be 
asked  in  case  the  names  and  residences  of  other  persona  having 
like  knowledge  in  that  regard  should  be  discovered  ;  and,  when 
such  a  discovery  was  made,  the  respondents  in  due  form  applied 
to  the  court  for  leave  to  insert  their  names  and  residences  in 
the  answer.  Viewed  in  the  lig^t  of  these  circumstances,  we 
ans  all  of  the  opinion,  that  it  was  clearly  competent  to  allow 
the  proposed  amendment.  Ikes4  et  al.  v.  Htmtmgton  et  oj., 
9Upra. 

Authority  to  grant  the  amendment  being  established,  it  fal- 
lows that  the  court  might  properly  allow  it  to  be  entered  jmnc 
pro  tune^  as  originally  prayed  in  the  answer.  Due  notice  was 
there  given  that  such  defence  would  be  made,  and  that  the 
i^spondents  would  move  to  insert  the  names  and  residences  of 
otlier  persona  when  discovered.  Such  notice  prevented  sur- 
pnse,  and  fully  justified  the  court  in  allowing  the  amendmevi 
and  making  the  order  in  the  form;  exhibited  in  the  record* 
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Ssppose  the  mle  «were  ctherwise,  still  a  new  hesring  ironM 
not  benefit  the  oon]pIaimant,«B  the  testimony  of  the  other  three 
witnessee  is  abimdaiKdy  suffioient  to  establish  the  defence  of 
inrior  knowledge  and  use.  Deorte  affirmed. 


Bx  PABTB  Bahaoad  Cokpakt. 

1.  Where  tfaeHnal  decree  of  the  Circait  Court  n  incoDsfstent  with  ad  interlocutory 
^MMe  gnmtinf  RiBraMti'TO  relief  upon  a  croee-bill  in  the  tame  luit,  a  party 
adrerwly  affected  bj  such  final  decree,  where  the  matter  in  dispute  is  suffi- 
cient, has  a  right  to  appeal  to  this  court,  which,  if  withheld,  may  be  enforced 
by  mandamus. 

S.  An  assignment  by  a  defendant  of  his  interest  in  the  subject-matter  of  a  pend- 
ing suit  does  not  necessarily  defeat  the  suit.  The  assignee  is  bound  by  what 
is  done  against  the  assignor;  and  may  either  come  in  and  assume  the  burden 
of  the  litigation  in  his  own  name,  or  act  in  the  name  of  his  assignor. 

Petition  for  a  writ  of  mcmdamtis  to  the  Circait  Court  of  the 
United  States  for  the  Middle  District  of  Alabama. 

The  facts  important  to  the  determination  of  this  case  are  as 
follows :  — 

The  Montgomery  and  Eufanla  Railroad  Company,  in  1860, 
borrowed  930,000  from  the  State  of  Alabama,  and  executed  a 
mortg!^  upon  its  property  and  franchises  to  secure  the  pay- 
ment. Afterwards,  the  State  indorsed  bonds  of  the  company 
to  the  amount  of  919280,000,  and  a  statutory  lien  was  created 
upon  the  same  property  and  franchises  as  further  security  for 
the  bonds.  In  1870,  the  company  issued  a  series  of  bonds  to 
the  amount  of  $500,000,  and  secured  the  payment  of  them  by 
a  deed  of  trust  upon  the  same  property. 

Default  having  been  made  in  the  payment  of  the  interest 
upon  the  lastHQamed  bonds,  Samuel  A.  Strang,  claiming  to  be 
the  holder  of  some  of  them,  filed  May  10,  1872,  a  bill  for  the 
foreclosure  of  the  mortgage,  in  the  District  Court  of  the  United 
States  for  ihe  Middle  District  of  Alabama,  then  possessing 
circuit  conrt  powers.  To  this  bill,  the  trustees  named  in  tlie 
mortgage,  the  railroad  company,  and  one  of  its  judgment  cred- 
itora,  were  alene  made  parties.     No  mention  was  made  of  the 
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first  mortgage  to  the  State.  On  the  17th  January,  1874,  the 
South  and  North  Alabama  Railroad  Company  was,  upon  its 
own  petition,  admitted  as  a  defendant  in  the  suit,  with  leave 
to  answer  and  file  a  cross-bill.  In  its  answer  it  set  forth  its 
owneiship  of  the  $80,000  mortgage  to  the  State,  and  insisted 
upon  the  priority  of  its  security ;  and,  in.  the  cross-bill,  prayed  a 
sale  of  the  mortgaged  property,  for  the  purpose  of  paying  the 
debt. 

On  the  1st  of  April,  1875,  Mason  Young  and  others,  claim- 
ing to  be  the  owners  of  certain  of  the  bonds  secured  by  the 
statutory  lien,  filed  a  bill  in  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama  to  enforce  that  lien. 
To  this  bill  the  Montgomery  and  Eufaula  Railroad  Company, 
the  South  and  North  Alabama  Railroad  Company,  and  the  trus- 
tees under  the  Strang  mortgage,  were  made  parties.  The  South 
and  North  Alabama  Railroad  Company  answered,  setting  up  its 
lien,  and  asking  that  it  might  be  enforced  as  superior  to  that  of 
any  other  claimants.  In  the  answer,  it  was  stated  that,  on  the  20th 
April,  1876,  the  company  had  transferred  its  claim  to  the  Louis^ 
ville  and  Nashville  Railroad  Company.  In  June,  1876,  the 
Strang  suit  was,  by  operation  of  law,  transferred  to  the  Circuit 
Court  of  the  United  States  for  the  Middle  District  of  Alabama. 

After  this  transfer,  the  Strang  and  Young  suits,  with  the 
cross-bill,  were  submitted  to  the  court  upon  the  pleadings, 
proof,  and  admissions  of  the  solicitors  for  the  determination  of 
the  question,  whether  the  mortgage  claim  of  the  South  and 
North  Alabama  Railroad  Company  was  paramount  and  supe- 
rior to  the  other  claims  and  liens  asserted  and  disclosed  in  the 
pleadings  of  the  other  parties  to  the  several  causes  ;  and,  upon 
this  submission,  the  court  decided  in  favor  of  that  company, 
finding  the  amount  due  to  be  $61,212,  and  entered  an  interlocu- 
tory decree  to  that  effect,  reserving  all  further  questions.  At 
a  subsequent  term,  on  the  6th  of  June,  1877,  each  of  the  several 
causes  came  on  to  be  heard  upon  the  prayer  of  the  cross-bill  of 
the  South  and  North  Alabama  Company,  for  an  order  to  sell 
the  mortgaged  property,  and  pay  its  debt  out  of  the  proceeds, 
and  upon  the  motion  of  the  several  complainants  in  the  original 
bills  for  a  reference  to  ascertain  the  amount  due  for  costs,  solic- 
itors' fees,  and  outstanding  unpaid  receiver's  certificates.    Upon 
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Uiis  hearing,  a  decree  ^vaB  entered  in  each  of  the  suits  directing 
the  sale,  as  asked  for,  and  the  application  of  the  proceeds  to  the 
payment  of  the  claim  of  the  Alabama  Company  in  preference 
to  that  of  the  other  mortgage  creditors.  From  these  decrees 
Young  and  his  co-complainants  appealed,  and  filed  the  necessary 
bond  for  a  supersedeas  ;  but  at  the  same  term,  and  the  next  day 
after  the  appeal  was  taken,  the  court  again  considered  the  cause, 
upon  the  motion  of  those  holding  claims  adverse  to  that  com- 
pany for  a  decree  settling  their  equities  as  between  themselves, 
and  directing  a  sale  of  the  property  subject  to  the  claim  or  lien 
of  that  company,  ^'  to  the  end  that  this  litigation,  except  in  so  far 
as  it  concerns  the  South  and  North  Alabama  Railroad  Company, 
may  be  terminated ; "  and  it  appearing  to  the  court  that  the 
parties  to  such  motion  were  entitled  to  a  decree  as  to  their 
several  equities  as  between  each  other,  the  two  suits  of  Strang 
and  Young  were  consolidated,  and  a  decree  was  rendered, 
July  3,  1877,  settling  the  equities  of  the  parties,  exclusive  of 
the  Alabama  Company,  ordering  a  sale  of  the  property,  subject 
to  the  lien  of  that  company,  and  directing  that  the  purchaser 
take  title  subject  to  such  lien,  as  the  same  might  finally  be  ad- 
judicated and  determined.  It  was  also  adjudged  that  all  the 
rights  and  equities  of  that  company  should  remain  the  same  in  all 
respects  as  if  that  decree  had  not  been  rendered,  such  company 
^'  not  being  a  party  to  the  submission,  and,  in  the  opinion  of  the 
court,  as  a  matter  of  law,  not  a  party  to  the  decree,  although 
appearing  and  claiming  to  be  a  party,  and  insisting  upon  the 
right  as  a  party  to  object  thereto." 

On  the  same  day  with  the  rendition  of  this  decree,  the  South 
and  North  Alabama  Company  prayed  an  appeal  to  this  court 
to  operate  as  a  supersedeas  upon  the  filing  of  the  necessary 
bond ;  but  the  court  refused  to  grant  the  appeal  or  accept  a 
bond,  being  of  the  opinion  that  the  company  had  no  right  to 
appeal,  or  to  supersede  the  execution  of  the  decree. 

The  South  and  North  Alabama  Railroad  Company  now  peti- 
tions for  a  mandamus  requiring  the  Circuit  Court  to  grant  the 
appeal  and  accept  a  good  and  sufiBcient  supersedeas  bond. 

Mr.  Thomas  Q,  Jones  for  the  petitioner. 

The  decree  of  July  8,  1877,  is  final,  and  the  petitioner,  as  a 
party  to  the  suit,  had  the  right  to  an  appeal  to  this  cr  i|rt,   Stovafl 
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V.  Banks^  10  Wall.  588 ;  Rcdlroad  Company  v.  BradUjfB^  7  id. 
575  ;  The  Douro,  3  id.  564 ;  UniUd  States  y.  Adams,  6  id.  101 : 
Ex  parte  Jordan,  94  U.  S.  248;  Phillips's  Practice,  76-81. 

The  assignment  of  the  debt  by  the  petitioner  to  the  Louis- 
ville  and  Nashyille  Railroad  Company  did  not  take  away 
that  right.  Partridge  v.  Partridge,  88  Pa.  St.  78;  Adams 
Y.  Parker,  12  Gray  (Mass.)^  68 ;  Warden  y.  Adams,  15  Mass. 
288 ;  Smith  y.  Kelley,  27  Me.  237 ;  Lgford  y.  Boss,  88  id.  197 ; 
Crinion  y.  Nelson,  7  Mo.  466 ;  Davies  y.  AvMtin,  1  Ves.  247 ; 
Thomas  on  Mortgages,  104 ;  Story,  £q.  PL,  sects.  156,  851. 

The  appeal  haYing  been  improperly  denied,  mandofnms  is 
the  proper  remedy.  United  States  y.  Chomez,  8  Wall.  752; 
Ex  parte  Jordan,  supra ;  L{fe  and  Fire  Inswranoe  Company  nf 
New  York  y.  Adams,  9  Pet.  571. 

Mr.  D.  S.  Troy,  contra. 

The  appeal  was  properly  denied.  Simpson  v.  Gheeley,  20 
Wall.  152 ;  Stratton  y.  Jarvis  ^  Brown,  8  Pet.  4 ;  Neal  y.  Stn- 
gleton,  26  Ark.  491;  Combs  y.  Jefferson  Pond  Draining  Co., 
8  Mete.  (Ky.)  72 ;  Strong  y.  Winslow,  8  Chand.  (Wis.)  21 ; 
Amery  y.  Amery,  26  Wis.  152 ;  High,  Extraordinary  Remedies, 
sects.  8-10. 

The  petitioner  haYing  assigned  its  debt,  and  thos  transferred 
its  interest  in  the  subject-matter  in  controYersy,  lost  any  right 
it  might  otherwise  haYC  had  to  an  appeal.  Story,  Eq.  PL, 
sects.  156,  849,  851,  852 ;  Mitford  &  Tyler,  Eq.  PL,  p.  164 ; 
mils  Y.  ffoag,  7  Paige  (N.  Y.),  Ch.  18;  Card  y.  Bird,  10  id. 
427 ;  People  y.  WOson,  26  Cal.  127 ;  O^riggs  y.  Detroit,  10 
Mich.  117;  Solomon  y.  Solomon,  18  Sim.  516;  Johnson  y. 
Thomas,  11  BeaY.  502. 

MoreoYcr,  its  lien,  whateYer  it  might  be,  was  expressly  saYed 
from  the  operation  of  the  decree. 

Mb.  Chief  Justiob  Waits  deliYered  the  oimiion  of  the 
court. 

This  petition  for  a  mandamtis  is  resisted,  upon  the  gaieral 
ground  that  the  South  and  North  Alabama  Railroad  Company 
cannot  appeal,  because  its  rights  are  not  injuriously  affected  by 
the  decree.  That  company  was  a  party  to  each  of  the  Buits  con- 
solidated for  the  purposes  of  the  decree.     It  was,  therefoiB,  a 
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party  to  the  coniK>lidated  suit,  and  entitled  to  be  heard  upon 
the  pleadings  as  they  stood  before  the  consolidation,  since  no 
change  in  that  particular  was  ordered  or  deemed  necessary 
by  the  court.  Among  the  pleadings  in  the  Strang  suit,  thus 
brought  into  the  consolidated  suit,  was  the  cross-bill  of  this 
company  praying  affirmative  relief  in  the  final  determination 
of  the  cause.  It  matters  not  that  at  a  former  day  in  the  term 
a  special  decree  had  been  rendered  upon  the  subject-matter  of 
the  cross-bill,  and  that  an  appeal  from  that  decree  had  been 
taken ;  for  ^*  a  cross-bill  is  a  mere  auxiliary  suit  and  a  depend- 
ency of  the  original."  CrosB  v.  De  Valle^  1  Wall.  5.  As  we 
have  said  in  Ayre%  et  ai.  v.  Carver  et  <d,^  17  How.  591,  "both 
the  original  and  cross-bill  constitute  one  suit,'*  and  ought  to 
be  heard  at  the  same  time.  Consequently,  "  any  decision  or 
decree  in  the  proceedings  upon  the  cross-bill  is  not  a  final  de- 
cree in  the  suit,  and  .  .  .  not  the  subject  of  an  appeal  to  this 
court.  .  .  .  The  decree,  whether  maintaining  or  dismissing  the 
bill,  disposes  of  a  proceeding  simply  incidental  to  the  principal 
matter  in  litigation,,  and  can  only  be  reviewed  on  an  appeal 
from  the  final  decree  disposing  of  the  whole  case.  That  appeal 
brings  up  all  the  proceedings  for  re-examination,  when  the 
party  aggrieved  by  any  determination  in  respect  to  the  cross- 
bill has  the  opportunity  to  review  it,  as  in  the  case  of  any  other 
interlocutory  proceeding  in  the  case."  A  cross-bill  must  grow 
out  of  the  matters  alleged  in  the  original  bill,  and  is  used  to 
bring  the  whole  dispute  before  the  court,  so  that  there  may  be 
a  complete  decree  touching  the  subject-matter  of  the  action. 
2  Daniell,  Ch.  1548.  The  South  and  North  Alabama  Com- 
pany deemed  it  necessary,  for  the  protection  of  its  rights  in  the 
mortgaged  property,  that  in  any  sale  which  might  be  ordered 
provision  should  be  made  for  the  payment  of  its  claim  out  of 
the  proceeds,  insisting,  for  that  purpose,  that  its  lien  was  prior 
in  time  to  that  of  either  of  the  other  mortgage  creditors.  To 
accomplish  this,  a  cross-bill  was  necessary,  and  it  was  accord- 
ingly filed.  The  decree  upon  this  bill  being,  under  the  ruling 
in  AyreB  v.  Carver^  interlocutory  only,  was  superseded  by  that 
of  July  8,  which  finally  disposed  of  the  cause  in  a  manner  en- 
tirely inconsistent  with  its  provisions.  It  is  clear,  therefore, 
that  the  decree  as  rendered  did,  in  effect,  deny  the  company 

VOL.  T.  16 
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the  relief  it  asked,  and  that,  if  tbera  were  nothing  more  in  the 
case,  redress  might  be  had  by  aa  appeal. 

But  it  is  claimed  that,  as  in  the  answer  of  the  South  and 
North  Alabama  Company  to  the  bill  of  Young,  it  was  stated 
that  pending  that  suit,  luid  consequently  pending  that  of  Strang 
and  the  cross-bill,  the  company  had  assigned  its  debt,  it  hiui 
now  no  right  to  insist  upon  affirmative  relief  in  the  action,  and, 
therefore,  could  not  appeal.  In  both  the  suits  it  was  a  defend- 
ant against  whom  relief  was  asked.  It  defended  against  the 
claims  of  the  several  complainants,  and,  as  an  incident  to  that 
defence,  sought  to  obtain  protection  for  its  own  rights.  It  is 
well  settled  that  an  assignment  by  a  defendant  of  his  interest 
in  a  litigation  does  not  necessarily  defeat  a  suit.  His  assignee 
taking  pendewte  lite  is  bound  by  what  is  done  against  him. 
The  assignee  may,  at  his  ovm  election,  come  in  by  an  appro- 
priate application,  and  make  himself  a  party,  so  as  to  assume 
the  burden  of  the  litigation  in  his  own  name,  or  he  may  act  in 
the  name  of  his  assignor.  A  pendente  lite  assignment  carries 
with  it  an  implied  license  by  the  assignor  for  the  use  of  his 
name  in  the  cause  by  the  assignee  to  protect  the  rights  assignef' 
Of  this,  the  plaintiffs  in  the  action  cannot  complain,  because 
the  assignee  is  bound  by  all  that  is  done,  whether  a  party  by 
name  or  not.  Acting  upon  this  principle,  notwitiistcmding  the 
statement  in  the  answer,  the  company  has  all  the  time,  in  the 
whole  course  of  the  subsequent  proceedings,  been  treated  as 
the  representative  of  the  interest  of  it-s  assignee.  Subsequent 
to  the  answer,  and  during  the  May  Term,  1876,  the  cause  was 
submitted  by  consent  of  all  parties  for  decision  and  decree  upon 
the  question  whether  the  mortgage  claim  or  lien  asserted  and 
disclosed  in  the  answer  and  croes-bill  in  the  Strang  suit  and  in 
the  answer  in  the  Young  suit  was,  and  still  continued  to  be, 
paramount  and  superior  to  the  claims  and  liens  of  the  other 
parties.  Upon  this  submission,  the  court  found  that  the  lien 
was  paramount,  and  entered  an  interlocutory  decree  to  that 
effect.  In  addition  to  this,  on  the  6th  June,  1877,  the  parties 
stipulated,  for  the  purposes  of  evidence  in  the  cause,  that  the 
South  and  North  Alabama  Company  was  the  owner  of  the  bonds 
and  the  mortgage  to  secure  them.  It  is  thus  apparent  that,  for 
the  purposes  of  the  suit,  by  the  understanding  of  all  the  parties^ 
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that  company  represented  the  claim  which  was  being  enforoad 
in  its  name,  and  was  entitled  to  take  such  steps  as  might  be 
deemed  necessary  for  the  protection  of  those  in  whose  behaW 
it  was  acting. 

A  writ  of  mandamus  may  issue  directing  the  circuit  judge, 
or  the  Circuit  Court  of  the  United  States  for  the  Middle  Dis- 
trict of  Alabama,  to  allow  the  appeal  prayed  for  as  of  July  3, 
1877,  and,  upon  the  allowance  of  the  appeal,  to  accept  as  of  tlie 
same  date  good  and  sufficient  security  for  a  supersedeas  if 
offered ;  and  it  is  So  ordered. 


Ikbxtbakob  Company  v.  Express  Company. 

A  policy,  iMoed  to  an  express  company,  insnring  goods  and  merchandise  in  its 
care  for  transportation  while  on  board  cars  or  other  conveyanoea,  containeil 
the  following  provision :  "  It  is  a  farther  condition  of  this  insurance,  that  no 
lou  is  to  be  paid  in  case  of  collision,  except  fire  ensue,  and  then  only  for  the 
loss  and  damage  by  fire.  And  that  no  loss  is  to  be  paid  arising  from  petro- 
leum or  other  explosiye  oils."  Certain  goods  In  the  possession  of  the  com- 
pany, and  in  the  course  of  transportation  by  it,  were  in  an  express  freight-car, 
forming  part  of  a  railway  train,  which  collided  with  another  train  composed 
mainly  of  oil-cars  loaded  with  petroleum.  Immediately  upon  the  collision,  the 
petroleum  burst  into  flames,  which  enveloped  and  destroyed  the  freight-car 
and  the  goods.  Held,  that  the  loss  thereby  sustained  by  the  express  company 
was  not  covered  by  the  policy. 

Ebbor  to  the  Circuit  Court  of  the  United  States  for  ihe 
Southern  District  of  New  York. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  N.  B.  Hoxie  for  the  plaintiff  in  error, 
Mr.  S.  P.  Nash^  contra. 

Mb.  Justioe  Stbong  deliyered  the  opinion  of  the  court. 

This  was  an  action  upon  two  policies  of  insurance  against 
fire,  issued  by  the  defendants  to  the  plaintiffs  below,  an  express 
company,  and  covering  goods,  wares,  and  merchandise  in  theii* 
care  for  transpoi^tation  while  on  board  cars  or  other  convey- 
ances, including  water  and  stage  routes,  embracing  the  entire 
routes  of  the  company  designated  on  a  map  specified.  The 
policies,  though  differing  in  the  sums  insured,  were  alike  in  all 
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other  particulars.  To  the  action  two  defences  were  set  up, 
both  founded  upon  certain  provisions  of  the  policies.  The 
material  parts  out  of  which  the  first  of  these  defences  is 
thought  to  arise  are  the  following:  — 

^*It  is  a  further  condition  of  this  insurance,  that  no  loss  is  to  be 
paid  in  case  of  collision,  except  fire  ensue,  and  then  only  for  the 
loss  and  damage  by  fire.  And  that  no  loss  is  to  be  paid  arising 
fi'om  petroleum  or  other  explosive  oils." 

*'  Petroleum,  rock,  earth,  coal,  kerosene,  or  carbon  oils  of  any 
description,  whether  crude  or  refined ;  benzine,  benzole,  naphtha, 
camphene,  spirit  gas,  burning  fluid,  turpentine,  phosgene,  or  any 
other  inflanmiable  liquid,  are  not  to  be  stored,  used,  kept,  or  allowed 
on  the  above  premises,  temporarily  or  permanently,  for  sale  or 
otherwise,  unless  with  written  permission  indorsed  on  this  policy, 
excepting  the  use  of  refined  coal,  kerosene,  or  other  carbon  oil  for 
lights,  if  the  same  is  drawn  and  the  lamps  filled  by  daylight,  other- 
wise this  policy  shall  be  null  and  void." 

"If  any  property  covered  by  this  insurance  be  damaged  by 
lightning,  or  the  bursting  of  a  boiler,  or  by  explosion  from  any 
cause,  this  company  shall  not  be  liable  therefor,  unless  fire  ensues, 
and  then  for  the  loss  by  fire  only,  which  shall  be  determined  by  the 
value  of  the  damaged  property  after  the  casualty  by  explosion  or 
lightning.'' 

It  is  claimed  that  by  force  of  these  provisions  the  loss  which 
occurred  was  excepted  from  the  risk  undertaken  by  the  insur- 
ers, or,  in  other  woi-ds,  that  the  loss  was  not  covered  by  the 
policies.  This  is  one  of  the  defences  set  up  against  any  re- 
covery by  the  plaintiffs. 

The  other  defence  is,  that  the  suit  was  not  brought  within 
the  term  of  twelve  months  next  after  the  loss  or  damage  oc- 
curred, and  was,  therefore,  barred  by  an  express  stipulation 
contained  in  the  policies.  Both  these  defences  were  overruled 
in  the  Circuit  Court,  and  the  jury  was  instructed  to  return  a 
verdict  for  the  plaintiffs.  It  is  obvious  that,  if  either  of  the 
defences  was  maintainable,  —  if  the  loss  was  not  covered  by 
the  policies,  or  if  the  suit  was  barred  by  any  stipulation  con- 
tained in  them,  —  the  instruction  given  to- the  jury  was  erro- 
neous. And,  as  we  think  the  loss  was  excepted  from  the  risk 
assumed  by  the  insurance  company,  it  wiU  be  unnecessary  to 
consider  whethei  the  action  was  brought  too  late. 
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There  is  no  controversy  about  the  facts.  They  were  agreed 
upon  and  admitted  at  the  trial.  During  the  years  1870  and 
1871^  the  New  York  Central  and  Hudson  River  Railroad  was 
one  of  the  routes  of  the  plaintiff  denoted  on  the  map  referred 
to  in  the  policies  of  insurance. 

On  Feb.  6,  1871,  an  oil  freight-train  of  said  railroad  was  on 
its  way  from  the  city  of  Albany  to  the  city  of  New  York,  on 
the  westerly  track  of  the  railroad.  The  train  was  composed 
mainly  of  oil-cars,  so  called,  the  same  being  trucks  or  plat- 
forms, having  upon  them,  respectively,  two  large  wooden  tanks, 
with  iron  hoops ;  one  of  the  tanks  at  each  end  of  the  trucks  or 
platforms,  and  each  tank  containing  several  thousand  gallons 
of  petroleum. 

By  the  breaking  of  an  axle,  one  of  the  oil-cars  was  thrown 
from  or  left  the  westerly  track,  and  so  left  and  situated  that  it 
stood  across  the  easterly  track  of  the  railroad,  upon  the  bridge 
next  south  of  the  tunnel  at  New  Hamhui^h. 

While  the  oil-car  was  so  situated,  an  express  passenger-train 
of  the  railroad  company,  composed  of  locomotive  and  tender, 
baggage-car,  express  freight-car,  five  sleeping-cars,  and  one 
ordinary  passenger-car,  connected  in  the  order  stated,  was  on 
its  way  from  the  city  of  New  York  to  the  city  of  Albany, 
upon  the  easterly  track  of  the  railroad.  In  the  express  freight- 
car  was  a  large  quantity  of  merchandise  in  the  possession  of 
the  plaintiffs,  and  in  the  course  of  transportation  by  them. 

The  express  passenger-train  was  proceeding  at  a  high  rate  of 
speed,  and  while  so  proceeding,  at  or  about  the  hour  of  ten 
o'clock  in  the  evening  of  the  said  sixth  day  of  February,  1871, 
struck  one  of  the  oil-tanks  upon  the  oil-car  standing  across  the 
easterly  track  of  the  railroad  upon  the  bridge,  as  before  men* 
tioned. 

Immediately  upon  the  collision,  the  petroleum  in  said  tank 
so  struck  was  in  some  way  ignited  and  burst  into  flames, 
which  surrounded  and  enveloped  the  locomotive  and  tender, 
baggage-car,  express  freight-car,  and  first,  second,  and  third 
sleeping-cars  of  the  express  passenger-train,  and  consumed  the 
bridge,  the  baggage-car  and  its  contents,  the  express  freight-car 
and  most  of  its  contents,  and  the  first,  second,  and  third  sleep 
ing-cars,  with  many  of  the  passengers  therein. 
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flk^re  waa  no  petroleam  or  other  explosive  oil  in  or  apon 
either  of  said  trains  in  the  possession  or  under  the  control  of 
the  plaintiffs. 

In  view  of  the  facts  thus  stated,  it  is  an  inevitable  inference 
that  the  destruction  of  the  express-car  and  its  contents  arose 
from  the  burning  petroleum,  or  was  caused  by  it ;  and  it  makes 
no  difference  to  this  case  how  the  petroleum  was  ignited, 
whether  by  burning  coals  from  the  locomotive,  or  by  heat  gen* 
erated  in  the  collision. 

The  policies  insured  only  against  fire,  and  the  excepting 
clause  we  have  quoted  was  plainly  intended  to  exclude  from 
the  risk  taken  certain  possible  fires.  It  stated,  as  a  condition 
of  the  insurance,  that  no  loss  should  be  paid  in  case  of  colli- 
sion, except  fire  ensued,  and  then  only  for  the  loss  and  damage 
by  fire,  and  that  no  loss  should  be  paid  arising  from  petroleum 
or  other  explosive  oils.  This  plainly  implies  that,  in  contem- 
plation of  the  parties,  a  loss  by  fire  might  arise  or  be  caused 
by  petroleum.  That  would  be  impossible,  unless  the  petroleum 
were  ignited  in  some  way.  It  must,  therefore,  have  been  un- 
derstood that  buraing  petroleum,  distinguished  from  the  match, 
coals,  or  collision  that  ignited  it,  might  originate  a  fire,  and 
that  a  loss  might  arise  from  it.  Such  a  loss,  therefore,  must 
have  been  the  one  intended  to  be  excepted,  as  truly  as  the  ex- 
cepting a  loss  from  gunpowder  would  mean  from  ignited  gun- 
powder, not  merely  from  the  loss  caused  by  the  match  which 
ignited  it.  Keeping  in  mind  the  general  intent  of  the  contract, 
which  was  insurance  against  fire,  we  may,  perhaps,  arrive  at 
the  understanding  of  the  parties  by  following  the  succession  of 
provisions  the  policy  contains.  After  having  acknowledged 
the  receipt  of  the  premium  for  insurance  of  the  property 
against  fire  generally,  the  thought  seems  to  have  occurred  that 
railroad  collisions  might  take  place,  causing  damage  and  result- 
ing in  fire.  The  policy,  therefore,  stipulated  that  in  such  cases 
only  the  damage  caused  by  fire,  as  distinguished  from  that 
eaased  by  the  collision,  should  be  covered  by  the  policies. 
Then  it  seems  to  have  been  considered  that  collisions  might 
result  in  setting  fire  to  petroleum,  a  known  dangerous  sub- 
stanee,  which,  when  ignited,  produces  uncontrollable  fires ;  and, 
therefore,  it  was  stipulated  that  no  loss  arising  from  petroleam 
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should  be  paid  for,  even  though  its  ignitioB  should  enstte  m  • 
consequence  of  collision.  Looking  at  the  position  in  the  ocni* 
tract  of  these  excepting  provisions,  being  in  juxtapontion,  as 
they  are,  and  in  one  policy  parts  of  the  same  sentence,  it  is 
evident  that  such  must  have  been  the  process  of  thought  of 
the  parties.  The  meaning  of  the  language  used  by  the  in- 
surers, then,  is  this :  We  will  insure  you  against  fire ;  and,  if 
fire  ensues  from  a  collision,  we  will  pay  the  damages  caused  by 
the  fire,  though  not  that  caused  by  the  collision  ^  but  if  a  fire 
ensuing  a  collision  arise  from  petroleum  or  other  explosiye  oils, 
we  do  not  undertake  to  pay  the  loss.  AH  other  losses  caused 
by  fire  resulting  from  collision  we  will  pay.  Such,  we  think, 
is  the  most  natural  construction  of  the  excepting  clause. 

The  circuit  judge  was  of  opinion  that  what  the  parties  eon- 
templated  was  exemption  from  liability  for  loss  occasioned  by 
explosion.  This  he  inferred  from  the  expression,  ^*  no  loss  k 
to  be  paid  arising  from  petroleum  or  other  explosive  oUe  *'  (sev- 
ering it  from  the  sentence  of  which  it  is  really  a  part).  Hence, 
he  concluded  that  the  parties  treated  petroleum  as  an  explosive 
substance ;  and  that  when,  as  generally,  in  case  of  fire,  if  an 
explosion  occur  which  is  caused  by  the  fire,  the  Insurers  might 
be  liable  for  the  whole  damage  caused  by  the  explosion,  in  this 
case  they  were  exempted  by  the  exception  from  ail  loss  except 
that  immediately  communicated  by  fire.  To  us  this  appears  to 
be  a  strained  and  unnatural  construction,  and  it  is  decisive 
against  it  that  the  parties  have  clearly  and  expressly  stipulated 
for  the  case  of  loss  by  explosion  in  another  part  of  the  policy. 
It  is  a  fair  and  necessary  inference  from  this  that  the  parties 
bad  in  mind,  when  they  inserted  the  clause,  other  causes  of  loss 
and  other  limitations  of  liability. 

The  defendants  in  error  have  argued  that  the  exempting 
clause  may  fairly  be  construed  so  as  to  read,  "  No  loss  is  to  be 
paid  arising  from  petroleum  or  other  explosive  oils  carried  by 
the  parties  insured,"  or  "  carried  upon  the  same  train  of  cars 
or  other  conveyance  used  by  the  parties  insured."  But  such  a 
construction  would  be  making  a  contract,  instead  of  interpret- 
ing one  already  made.  Another  section  of  the  policies  contains 
a  condition  that  petroleum,  rock,  earth,  coal,  kerosene,  or  car- 
bon oils  of  any  description,  whether  crude  or  refined^  benzine. 
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benzole,  naphtha,  camphene,  spirit  gas,  burning  fluid,  turpen- 
tine, phosgene,  or  any  other  inflammable  liquid,  shall  not  be 
stored,  used,  kept,  or  allowed  on  the  premises  insured  (that  is, 
in  the  cars  or  conveyances  employed),  either  permanently  or 
temporarily,  for  sale  or  otherwise.  The  petroleum  referred  to 
in  the  excepting  clause  must,  therefore,  have  been  some  other 
than  such  as  might  be  carried  by  the  assured,  or  on  the  convey- 
ances used  by  them.  Collisions  of  express  trains  with  petro- 
leum-oil trains,  and  the  consequent  frightful  destruction  of 
property, and  life  by  fire,  had  occurred  before  these  policies 
were  issued,  and  manifestly  the  contracting  parties  intended  to 
take  out  of  the  risk  assured  the  damages  which  might  result 
from  such  a  possible  catastrophe. 

We  are,  therefore,  led  to  the  conclusion  that  the  loss  sus- 
tained by  the  plainti£E  was  not  covered  by  the  policies,  and 
that  the  Circuit  Court  erred  in  charging  the  jury  to  return  a 
verdict  against  the  defendants. 

Judgment  rever$ed. 


Insxjbancb  Company  v.  Rodbl. 

I.  By  a  policy  upon  the  life  of  A.,  for  the  benefit  of  his  wife,  an  insurance  com- 
pany promised  to  pay  her  a  certain  sum,  "  for  lier  sole  and  separate  use  and 
benefit,  ninety  days  after  due  notice  and  satisfactory  evidence  of  the  death 
of  the  said  A.,  and  of  the  just  claim  of  tlie  assured  (or  proof  of  interest,  if 
assigned  or  held  as  security),  under  tliis  policy,  has  been  received  and  ap- 
proved by  the  company."  Held,  that  the  words  "  just  claim  of  the  assured  " 
have  reference  to  her  claim  or  title  to  the  policy,  and  not  to  the  justness  of 
her  cause  of  action  thereon. 

i.  A  fact,  disclosed  by  the  proofs  of  the  death  of  the  insured  furnished  to  the 
company,  which  might  be  set  up  as  a  defence  to  a  suit  on  the  policy,  does 
'    not  derogate  from  their  sufficiency,  nor  bar  the  bringing  of  such  suit. 

S.  Where  a  policy  provides  that  it  shall  be  void  if  the  insured  shall  *'  die  by  his 
own  hand,"  the  court  should  not  take  from  the  jury,  as  insufficient  to  sus- 
tain a  recovery,  evidence  tending  to  show  that  he  was  insane  when  he  com- 
mitted tlie  act  which  caused  his  death.  The  weight  of  the  evidence  is  for 
the  jury  to  pass  upon,  although  the  court  may,  in  its  discretion,  express  its 
opinion  thereon. 

4.  The  testimony  of  ordinary  persons  as  to  the  conduct,  manner,  and  appearance 
of  the  insured,  and  to  the  impressions  thereby  made  upon  tliem,  is  compe- 
tent to  go  to  the  jury  upon  the  question  of  Ids  insanity. 

ft.  The  charge  of  the  court  below  upon  that  question,  being  in  the  language  sanc- 
tioned and  approved  in  Life  Insurance  Company  v.  TVrry,  15  WaU.  &B0,  was 
not  erroneous. 
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Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

This  was  an  action  on  a  policy,  issued  by  the  Charter  Oak 
Life  Insurance  Company,  upon  the  life  of  Emil  G.  Rodel,  for 
the  benefit  of  his  wife,  the  plaintiff  below.  The  policy  was 
dated  June  25,  1878,  and  contained  a  promise  to  pay  to  the 
plaintiff,  ^^for  her  sole  and  separate  use  and  benefit,  ninety 
days  after  due  notice  and  satisfactory  evidence  of  the  death  of 
the  said  Emil  6.  Rodel  and  of  the  just  claim  of  the  assured 
(or  .proof  of  interest,  if  assigned  or  held  as  security),  under 
this  policy,  has  been  received  and  approved  by  the  company." 
It  further  contained,  among  other  conditions,  the  following: 
that,  in  case  the  said  Emil  G.  Rodel  should  ^^  die  by  his  own 
hand,"  the  policy  should  be  void.  It  was  conceded  that  he 
died  on  the  fifth  day  of  December,  1873,  from  the  effects  of 
poison  administered  by  his  own  hand ;  and  this  fact  was  set 
up  in  the  answer,  by  way  of  defence :  but  the  plaintiff  in  her 
replication  averred  that  he  was  insane  at  the  time,  and  not  in 
possession  of  his  mental  faculties,  and  not  responsible,  in  conse- 
quence, for  his  act ;  and  denied  that  he  committed  suicide  or 
died  by  his  own  hand,  within  the  meaning  and  intention  of  the 
policy.  Whether  the  deceased  was  insane  or  not  when  he 
took  the  poison  was  the  principal  issue  in  the  cause.  The 
company,  however,  in  its  answer,  made  another  issue,  by  deny- 
ing that  it  had  ever  received  due  notice  and  satisfactory  evi- 
dence of  the  death  of  Rodel  and  of  the  just  claim  of  the 
plaintiff  under  the  policy ;  averring  that  the  only  proof  and 
notice  it  had  received  from  the  plaintiff  of  RodeFs  death,  and 
of  her  claim  under  the  policy,  had  been  and  was  to  the  effect 
that  ^'said  Emil  G.  Rodel  committed  suicide  at  about  6.85 
o'clock,  P.M.,  Friday,  Dec.  5,  1878,  in  a  saloon  on  north-east 
comer  of  Eleventh  and  Market  Streets,  in  the  city  and  coimty 
of  St  Louis.,  Mo.,  by  taking  poison,"  as  appeared  from  the 
certificate  of  the  coroner  accompanjring  and  making  part  of  said 
notice  and  proof  received  by  the  company,  without  any  other 
proof  of  the  death  or  of  the  circumstances  thereof.  The  plain- 
tiff in  her  replication  averred,  as  she  had  done  in  her  petition, 
that  due  notice  and  proof  of  his  death  and  of  her  claim  had 
been  given,  according  to  the  terms  of  the  policy. 
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On  the  trial,  the  plaintiff  first  put  in  evidence  the  policy, 
and  the  proofs  of  death  which  had  been  served  on  the  com- 
pany. The  latter  were  in  the  usual  form,  but  accompanied  by 
the  coroner's  certificate,  stating  the  cause  of  death  as  alleged 
in  the  answer.  They  were  objected  to  as  insufficient,  the  com- 
pany contending  that,  by  the  policy  itself,  satisfactory  notice 
and  proof  of  death  and  of  the  just  claim  of  the  assured  was  a 
eondition  precedent  to  the  right  of  demanding  payment,  and, 
consequently,  to  the  right  of  bringing  suit  on  the  policy. 

The  court  overruled  the  objection  and  admitted  the  evidence, 
and  the  company  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff  for 
$5,130;  whereupon  the  company  brought  the  case  here. 

The  other  facts  in  the  case,  and  the  instruction  given  and 
those  refused,  are  set  forth  in  the  opinion  of  the  court. 

Mr.  Samuel  Knox  for  the  plaintiff  in  error. 

The  proofs  of  death  and  of  the  claim  of  the  plaintiff  below, 
famished  the  company,  are  wholly  insufficient  to  charge  it  in 
this  action.     The  requirements  of  the  policy  in  that  respect 
are  a  condition  precedent,  and  must  be  strictly  complied  with. 
Bliss,   Life  Ins.    (2d  ed.),   sect.   257 ;  May,  Ins.,  sect.  465 
O'BeiUy  v.  Guardian  Mut.  Life  Insurance  Co.,  60  N.  Y.  169 
Taylor  V.  JEtna  Life  Insurance   Co.,  18  Gray  (Mass.),  434 
Woodfin  V.  AehevUle  Mut.  Life  Insurance  Co.,  6  Jones  (N.  C.) 
L.  558 ;    Columbia  Insurance    Co.  v.  Lawrence,   2   Pet.   25 
Campbell  v.  Charter  Oak  Fire  and  Marine  Insurance   Co.,  10 
Allen   (Mass.),  213  ;   Edgerly  v.  Farmers^  Insurance  Co.,  43 
Iowa,  587  ;  Johnson  v.  Phoenix  Insurance  Co.,  112  Mass.  49. 

The  plaintiff  herself  notified  the  defendant  that  the  insured 
died  by  his  own  hand  ;  yet  she  failed  to  furnish  with  the 
preliminary  proofs,  as  to  her  just  claim  under  the  policy,  the 
slightest  evidence  that  at  the  time  of  the  suicide  he  was  so  far 
insane  as  to  relieve  his  act  from  the  consequences  provided  in 
the  policy. 

The  company  was  therefore  justified  in  refusing  to  pay,  upon 
evidence  neither  satisfactory  nor  sufficient  to  show  any  thing 
except  that  the  company  was  not  liable  upon  the  policy,  and 
tbflrt;  the  suit  could  not  be  maintained.  Instiranoe  Company  v. 
Newton,  22  Widl.  82  ;  Campbell  v.  Charter  Oak  Fire  emd  Marine 
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In9uranee  Oo.^  supra;  BraunstiiinY.  Accidental  Death  In9Hrtm€$ 
Co.,  1  B.  &  S.  782 ;  1  Greenl.  Evid.,  sect.  2. 

The  court  erred  in  refusing  to  direct  a  verdict  for  the  defend- 
ant at  the  close  of  the  plaintiff's  case.  2  Greenl.  Evid.,  sects.  872, 
378;  Bliss,  Life  Ins.  (2d  ed.),  sect.  367  ;  2  Bishop,  O.  Proc. 
(2d  ed.),  sects.  669-673  ;  Coffey  v.  Home  Life  Insurance  Co., 
86  N.  Y.  Sup.  Ct.  814  ;  Weed  v.  Mutual  Benefit  Life  Insurance 
Co.,  id.  886  ;  Knickerbocker  Life  Insurance  Co.  v.  Peters,  42  Md. 
414 ;  Merritt  v.  Cotton  States  Life  Insurance  Co.,  55  6a.  108  ; 
McClure  v.  Mut.  Life  Insurance  Co.,  65  N.  Y.  651 ;  Ray,  Med. 
Jur.  of  Ins.  (6th  ed.),  sect.  488 ;  2  Taylor,  Med.  Jur.  (2d  ed.) 
687 ;  Phadenhauer  v.  Germania  Life  Insurance  Co.,  7  Heisk. 
(Tenn.)  667 ;  Fowler  v.  Mut.  Life  Insurance  Co.,  4  Lans. 
(N.  Y.)  202;  Moore  v.  Connecticut  Mut.  lAfe  Insurance  C\, 
4  Bigl.  L.  Ins.  R.  138;  Coverston  v.  Connecticut  Mut.  Life 
Insurance  Co.,  id.  169 ;  American  Life  Insurance  Co.  ▼.  Isetfs 
AdmW,  74  Pa.  St.  167;  Borradaile  v.  Hunter,  6  Sco.  N.  R 
418 ;  Diifaur  v.  Professional  Life  Assurance  Co.,  26  Beav.  699 
StaU  V.  Stickley,  41  Iowa,  282;  State  v.  Felter,  26  id.  67 
Dean  v.  American  Mut.  Life  Insurance  Co.,  4  Allen  (Mass.), 
96  ;  De  Q-ogorza  v.  Knickerbocker  Life  Insurance  Co.,  66  N.  Y 
282 ;  Gay  v.  Union  Mut.  Life  Insurance  Co.,  9  Blatchf .  142 , 
Hathaway  y.  National  Life  Insurance  Co.,  48  Vt.  386 ;  Hqui 
table  Life  Assurance  Society  v.  Paterson,  41  Ga.  838 ;  Common- 
wealth  V.  Mosler,  4  Pa.  St.  264 ;  Cooper  v.  Massachusetts  Mut. 
lAfe  Insurance  Co.,  102  Mass.  227 ;  Terry  v.  Life  Insurance 
Company,  1  Dill.  403 ;  Van  Zandt  v.  Mutual  Benefit  Life  Insure 
once  Company,  65  N.  Y.  169 ;  St.  Louis  Life  Insurance  Co.  v. 
Graves,  6  Bush  (Ky.),  268 ;  Insurance  Company  y.  Terry,  15 
Wall.  680 ;  Breasted  v.  Farmers'  Loan  and  Trust  Co.,  4  Hill 
(N,  Y.),  73  ;  Easterbrook  v.  Union  Mutual  Life  Co.,  54  Me.  224. 

Whether  there  is  any  evidence,  or,  if  there  is,  whether  it  is 
sufficient  to  sustain  the  burden  of  proof  on  any  issue,  is  always 
a  question  of  law  for  the  court.  Pleasants  v.  Font,  22  Wall. 
116  ;  Improvement  Company  v.  Munson,  14  id.  442  ;  SehueharM 
▼.  Aliens,  1  id.  3£9 ;  Commissioners,  ^c.  v.  Clark,  94  U.  S.  284. 

The  judgment  sKould  be  reversed,  because  of  the  manifMt 
error  eommitted  by  the  court  in  refusing  the  several  instmo- 
tions  to  the  jury  requested  by  the  defendant.     1  Greeu'l.  Evid«| 
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iiect.  2 ;  Insurance  Company  y.  Newton^  22  Wall.  82 ;  Campbell 
V.  Charter  Oak  Fire  and  Marine  Insurance  Co.,10  Allen  (Mass.), 
213;  Braunstein  v.  Accidental  Death  Insurance  Co.^  1  B.  &  S. 
782 ;  Van  Zandt  v.  Mut,  Benefit  Life  Insurance  Co,^  55  N.  Y. 
169;  McClure  v.  Mut,  Life  Insurance  Co.^  id.  661 ;  Fowler  v. 
Same^  4  Lans.  (N.  Y.)  202  ;  Merritty.  Cotton  States  Life  Insur- 
ance Co.,  65  Ga.  103. 

The  charge  of  Mr.  Justice  Miller,  in  Terry  v.  Life  Insnran^ce 
Co.,  1  Dill.  1,  was  sustained  in  15  Wall.  680,  on  the  ground 
that  it  was  applicable  to  the  case  made  by  the  evidence.  But 
it  will  not  be  contended  that  this  court  held  that  such  a  charge 
would  be  proper  in  every  case,  or  provide  the  full  and  com- 
plete test  of  the  effect  of  suicide  under  all  the  changing  circum- 
stances of  each  particular  case,  on  policies  of  life  insurance, 
where,  perhaps  for  the  double  purpose  of  rescuing  the  memory 
of  the  dead  from  obloquy,  and  of  abstracting  from  the  coffers 
of  a  corporation  a  part  of  its  wealth,  it  is  claimed  that  the 
deceased  came  to  his  death  through  insanity. 

A  charge,  giving  statements  of  law,  however  unexceptionable 
as  abstract  propositions,  is  erroneous,  if  they  are  not  applicable  to 
the  case,  as  they  tend  to  mislead  the  jury.  Clarke  v.  Butcher, 
9  Cow.  (N.  Y.)  674 ;  Wardell  v.  Hughes,  3  Wend.  (N.  Y.) 
418 ;  Beaver  v.  Taylor,  1  Wall.  687  ;  United  States  v.  Brietling, 
20  How.  262 ;  Goodman  v.  Simonds,  id.  343  j  Dubois  v.  Lord^ 
5  Watts  (Pa.),  49 ;  Haines  v.  Stouffer,  10  Pa.  St.  868. 

Mr.  John  D.  S.  Dryden,  contra. 

The  court  below  did  not  err  in  overruling  the  objection  of 
the  defendant  to  the  proofs  of  death.  The  court  was,  in  effect, 
asked  to  decide,  as  matter  of  law,  that  suicide  absolutely 
avoided  the  liability  of  the  company,  thus  determining  the 
whole  issue  without  evidence  of  the  condition  of  the  insured  as 
to  sanity  or  insanity  at  the  time  of  his  death.  The  court  was 
also  asked  to  decide  that  it  rested  with  the  defendant  alone  to 
determine  its  responsibility,  by  saying  what  was  or  what  was 
not  satisfactory  proof  of  death. 

No  objection  was  made  to  the  proofs  of  death  other  than  that 
they  showed  that  the  insured  had  committed  suicide. 

The  court  did  not  err  in  overruling  the  defendant's  request  to 
take  from  the  jury  the  evidence  on  the  question  of  the  insanity 
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of  the  insured.  K  there  is  any  evidence,  it  must  go  to  the  jury. 
Brawn  v.  Lozalere^  44  Mo.  888 ;  Boutsong  v.  Pacific  Railroad 
Company^  45  id.  236  ;   McFarland  v.  Bellows,  49  id.  311. 

Nor  was  there  error  in  the  refusal  of  the  court  to  charge  as 
requested  by  the  defendant,  or  in  the  charge  as  given.  Life 
Insurance  Company  v.  Terry ^  15  Wall.  580. 

Mb.  Justicb  Bbadley,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

We  think  there  was  no  error  in  the  ruling  of  the  court  below 
admitting  evidence  of  the  proofs  of  death,  which  had  been  served 
on  the  defendant.  Of  course,  the  company  could  not  justly 
contend  that  it  might  arbitrarily  object  to  the  sufficiency  of 
the  proofs ;  but  it  had  an  undoubted  right  to  demand  and  in- 
sist upon  such  proofs  as  the  law  would  adjudge  to  be  reasonable 
and  satisfactory.  The  objection  to  those  furnished  was,  that, 
whilst  otherwise  sufficient  as  proofs  of  the  death  of  the  insured, 
they  disclosed  at  the  same  time  a  cause  of  death  which  ex- 
empted the  company  from  liability ;  and  hence  could  not  be 
said  to  be  sufficient  proof  of  "  the  just  claim  of  the  assured  "  as 
well  as  of  the  death  of  Rodel.  It  requires  but  a  moment's  in- 
spection of  the  policy  to  perceive  that  the  clause  in  question, 
so  far  as  it  requires  notice  "  of  the  just  claim  of  the  assured,'" 
had  reference  to  her  claim  or  title  to  the  policy,  and  not  to  the 
justness  of  her  cause  of  action  thereon.  This  is  the  fair  and 
natural  interpretation  of  the  words ;  but  it  is  placed  beyond 
question  by  the  superadded  words  which  follow  in  parenthesis. 

The  entire  clause  is,  "  due  notice  and  satisfactory  evidence 
of  the  death  of  the  said  Emil  G.  Rodel,  and  of  the  just  claim 
of  the  assured  (or  proof  of  interest,  if  assigned  or  held  as  secu- 
rity).'* As  the  question  of  interest  in  the  policy  is  not  now  at 
issue,  it  only  remains  to  inquire  whether  the  proofs  were  suffi- 
cient in  regard  to  the  death  of  the  insured.  Of  this,  it  seems 
to  us,  there  can  be  no  doubt.  Proof  of  death  was  all  that  was 
required.  This  was  given,  and  does  not  appear  to  have  been 
objected  to.  If  the  proofs  also  disclosed  facts  of  which  the  de- 
fendant could  avail  itself  as  a  defence  to  an  action  on  the 
policy,  this  would  not  derogate  from  the  sufficiency  of  the 
proofs  as  proofs  of  death.     But  whilst  the  disclosure  of  such 
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facts  might  well  surest  to  the  company  the  propriety  of  refus- 
ing payment  and  standing  suit,  it  would  be  no  bar  to  the  bring- 
ing of  a  suit ;  otherwise,  no  suit  could  ever  be  brought  until 
the  parties  had  gone  through  an  extra-judicial  investigation 
resulting  favorably  to  the  assured. 

The  plaintiff  next  proceeded  to  examine  witnesses  respect- 
ing the  condition  of  the  deceased's  mind  at  the  time  of  his 
death ;  and  the  evidence  is  all  spread  upon  the  record.  When 
the  plaintiff  rested,  the  defendant  moved  that  the  jury  be  in- 
structed to  render  a  verdict  for  the  defendant  on  the  ground 
that  the  evidence  of  the  plaintiff  was  insufficient  to  sustain  a 
recovery.  This  motion  was  also  overruled,  and  an  exception 
was  taken.  It  is  hardly  necessary  to  say,  that,  if  there  was  any 
evidence  tending  to  prove  that  the  deceased  was  insane  when 
he  took  the  poison  which  caused  his  death,  the  judge  was  not 
bound  to,  and  indeed  could  not  properly,  take  the  evidence  from 
the  jury.  The  weight  of  the  evidence  is  for  them,  and  not  for 
the  judge,  to  pass  upon.  The  judge  may  express  his  opinion 
on  the  subject,  and  in  cases  where  the  jury  are  likely  to  be 
influenced  by  their  prejudices,  it  is  well  for  him  to  do  so ;  but 
it  is  entirely  in  his  discretion.  Drakely  v.  Q-regg^  8  Wall.  242 ; 
Hickman  v.  Jo7ie%^  9  id.  197;  Barney  v.  Schmeider^  id.  248; 
Brown  v.  Lozalere^  44  Mo.  883 ;  Raustong  v.  Railroad  Company^ 
46  id.  286 ;  McFarland  v.  Bellows,  49  id.  811 ;  Conseqtui's  Case, 
Pet.  C.  C.  226  ;  M^Lanahan  v.  Universal  Insurance  Co.^  1  Pet. 
170 ;  Tracy  v.  SwaHwo^  10  id.  80 ;  G^aines  v.  Dunn,  14  id.  822 ; 
Mitchell  V.  Harmony,  13  How.  131 ;  9  Pet.  641 ;  2  id.  137. 

Whatever  may  be  our  opinion  as  to  the  weight  of  the  evi- 
dence given  by  the  plaintiff  in  this  case,  it  cannot  be  disputed 
that  there  was  at  least  some  evidence  of  Rodel's  insanity.  Be- 
sides the  tedious  and  painful  details  of  his  conduct,  manner, 
and  looks  given  by  his  wife  and  others,  evincing  great  strange- 
ness and  total  change  in  his  manner,  there  is*  this  positive  testi- 
mony of  his  sister-in-law,  Emma  Millentz.  To  the  question 
put  to  her  by  the  court,  "  How  did  he  look  and  act  the  last 
week  ?  "  she  answered,  "  Well,  I  thought  he  looked  like  he  was 
insane."  The  court  asked  her  what  she  meant  by  that,  why 
she  thought  so ;  to  which  she  replied,  ^^  Because  he  used  always 
to  be  so  kind ;  when  a  person  came  he  would  get  up ,  he  was 
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always  gallant  and  polite,  and  toward  tiie  last  he  looked  Btralght 
before  bim,  —  staring  straight  before  him ;  before,  he  was  T»rf 
pleasant  and  polite,  but  towards  the  last  he  would  not  notice 
anybody  when  they  came  in  at  all ;  also,  he  walked  entirely 
different.  He  looked  as  if  confused  in  his  mind.  He  did  not 
seem  to  know  what  to  answer  if  any  person  asked  him  a  qae» 
tion.''  And  on  cross-examination  she  said :  ^'  I  mean  by  insane 
that  he  was  crazy,  and  that  he  always  looked  straight  before 
him,  staring,  and  before  that  he  had  always  been  happy  and 
joyful.  I  do  not  know  what  to  say  that  I  mean  by  ^  craey.' 
The  other  symptoms  of  being  insane  or  crazy  which  he  mani- 
fested were  that  his  whole  appearance  seemed  to  be  changed, 
and  in  his  personal  habits  he  seemed  to  neglect  himself.  His 
hair  was  unkempt,  standing  on  end,  and  in  his  attire  he  was 
untidy,  whereas  before  he  was  very  accurate  in  every  thing. 
These  are  the  only  reasons  I  have  for  supposing  that  he  was 
not  in  his  right  mind,  and  because  he  always  looked  so  straight 
before  him,  staring." 

Lewis  Baum,  another  witness,  a  notary  public,  who  saw 
Rodel  almost  every  day,  testifies  that  he  came  into  his  office 
about  two  o'clock  of  the  day  on  which  he  died;  and. he  adds: 
^'  The  very  moment  he  stepped  in  I  was  surprised  in  seeing 
him,  having  known  him  long  before,  and  knowing  that  he  had 
always  been  a  very  jovial  and  lively  young  man  ;  good  associate 
in  company.  He  came  in  like  he  was  in  a  great  state  of  excite- 
ment. I  did  not  know  what  it  was,  though.  He  had  a  little 
business  with  me,  and  then  he  left.  Well,  he  looked  to  me  a 
different  man  altogether ;  he  was  in  a  great  state  of  excitement. 
His  eyes  looked — well,  I  cannot  describe  it  now  exactly,  but 
he  looked  like  a  man  who  is  out  of  his  mind  altogether."  And 
on  a  rigid  cross-examination  he  adhered  to  this  view:  ''the 
impression  he  made  on  me  was  such  that  I  said  to  myself,  — 
the  impression  on  me  was  that  that  man  was  not  in  his  right 
mind." 

Although  such  testimony  from  ordinary  witnesses  may  not 
have  great  weight  with  experts,  yet  it  was  competent  testimony, 
and  expressed  in  an  inartificial  way  the  impressions  which  ai<e 
usually  made  by  insane  persons  upon  people  of  ordinary  wid«p 
standing. 
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We  think  there  was  no  error  in  the  refusal  of  the  judge  to 
giye  the  instruction  requested. 

When  the  evidence  was  closed,  the  defendant's  counsel  pro- 
posed various  instructions  to  the  jury.  We  will  pass  over  those . 
which  relate  to  the  alleged  insufficiency  of  notice  and  proof  of 
death,  which  have  been  already  considered,  and  those  which 
were  substantially  adopted  by  the  judge,  or  on  which  no  errors 
have  been  assigned.  The  following  request  and  another  of 
substantially  the  same  purport  were  refused ;  namely,  that  the 
plaintiff  could  not  recover  if  the  assured  knew  that  the  act 
which  he  committed  would  result  in  death,  and  deliberately 
did  it  for  that  purpose.  An  additional  request  was  made  to 
chaise  that  a  certain  letter,  written  evidently  under  great  ex- 
citement by  Rodel  to  his  wife  on  the  day  of  his  death,  appris- 
ing her  of  his  intention  to  destroy  himself,  and  his  reasons  for 
so  doing,  based  upon  his  pecuniary  troubles  and  anticipated 
exposures,  bore  evidence  of  coolness  and  deliberation,  and,  of 
itself,  afforded  presumptive  evidence  of  sanity  at  the  time  when 
it  was  written.     This  request  was  also  refused. 

The  judge,  after  stating  that  the  burden  of  proving  the  in- 
sanity of  the  deceased  was  on  the  plaintiff,  charged  the  jury  as 
follows :  — 

"It  is  not  every  kind  or  degree  of  insanity  which  will  so  far 
excuse  the  party  taking  his  own  life  as  to  make  the  company 
insuring  liable;  to  do  this,  the  act  of  self-destruction  must  have 
been  the  consequence  of  insanity,  and  the  mind  of  the  deceased 
must  have  been  so  far  deranged  as  to  have  made  him  incapable  of 
using  a  rational  judgment  in  regard  to  the  act  which  he  was  com- 
mitting. If  he  was  impelled  to  the  act  by  an  insane  impulse, 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist,  or 
if  his  reasoning  powers  were  so  far  overthrown  by  his  mental  con- 
dition that  he  could  not  exercise  his  reasoning  faculties  on  the  act 
which  he  was  about  to  do,  the  company  is  liable.  On  the  other 
hand,  there  is  no  presumption  of  law,  prima  facie  or  otherwise,  th<it 
self-destruction  arises  from  insanity ;  and  you  will  remember  a  great 
many  jurore  were  excused  from  the  panel  because  they  thought  the 
law  was  otherwise ;  therefore,  you  will  bear  in  mind  that  there  is  no 
presumption,  prima  facie  or  otherwise,  that  self-destruction  arises 
from  insanity;  and  if  you  believe  from  the  evidence  that  the  de- 
ceased, although  excited  or  angry  or  disturbed  in  mind,  formed  a 
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dttenninfttion  to  take  his  own  life,  because  in  the  exercise  of  hit 
Qsaal  reasoning  faculties  he  preferred  death  to  life,  then  the  com- 
pany is  not  liable,  because  he  died  by  his  own  hand  within  the 
meaning  of  the  policy. 

^'  If  the  insured,  being  in  the  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  jealousy,  or  a  desire  to  escape  from  the 
ills  of  life,  intentionally  takes  his  own  life,  the  proviso  attachess  and 
there  can  be  no  recovery ;  that  is,  he  did  die  by  his  own  act.  If 
the  death  is  caused  by  the  voluntary  act  of  the  assured,  he  knowing 
and  intending  that  his  death  shall  be  the  result  of  his  act,  and 
when  his  reasoning  Acuities  are  so  far  impaired  that  he  shall  not  be 
able  to  understand  the  moral  character  or  the  general  natui*e,  con- 
seqaenoe,  and  efllect  of  the  act  he  is  about  to  commit,  or  when  he  is 
impelled  thereto  by  an  insane  impulse  which  he  has  not  the  power 
to  resist,  such  death  is  not  in  the  contemplation  of  the  parties  to 
the  contract,  and  the  insurer  is  liable.'^ 

The  defendant's  counsel  excepted  to  the  charge  thus  given. 

This  charge  is  in  the  very  words  of  the  charge  sanctioned 
and  approved  by  this  court  in  the  case  of  Life  Insurance  Com- 
pafiy  T.  Terry^  15  Wall.  680,  including  an  explanatoiy  clause 
of  the  opinion  of  the  court  in  that  case.  We  see  no  reason  to 
modify  the  views  expressed  by  us  on  that  occasion.  We  think, 
therefore,  that  there  was  no  error  in  the  charge  as  given.  It 
follows  that  the  judge  properly  refused  the  request  to  charge 
that  the  plaintiff  could  not  recover  if  the  insured  knew  that  the 
act  which  he  committed  would  result  in  death,  and  deliberately 
did  it  for  that  purpose.  Such  knowledge  and  deliberation  are 
entirely  oonsistent  with  his  being,  in  the  language  of  the  charge, 
^  impelled  by  an  insane  impulse,  which  the  reason  that  was  left 
him  did  not  enable  him  to  resist ; "  and  are,  therefore,  not  con- 
clusive as  to  his  responsibility  or  power  to  control  his  actions. 

The  omission  to  charge  as  requested,  with  regard  to  the  letter 
written  by  Rocfel,  is  subject  to  the  same  considerations,  and  may 
be  dismissed  with  only  this  further  remark :  that  persons  of 
most  decided  insanity  often  exhibit  consistency  of  purpose, 
coolness,  and  even  great  ingenuity  in  the  pursuit  of  some  insane 
object  to  which  they  are  inipelled  by  the  diseased  condition  of 
mind  with  which  they  are  afiUcted.  An  inspection  of  the 
letter,  however,  shows  that  it  is  pervaded  by  a  very  abnormal 
d^pree  of  excitement ;  and  we  think  the  judge  did  quite  right, 
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eyen  on  this  ground,  to  decline  the  unqualified  instruction  which 
was  requested  in  relation  to  it. 

This  disposes  of  all  the  errors  assigned  by  the  plaintiffs  in 
error,  and  our  conclusion,  therefore,  is,  that  the  judgment  of 
the  Circuit  Court  must  be  affirmed ;  and  it  is        So  ordered 


Iksubanoe  Compaky  V,  Haven. 

The  owner  in  fee  of  land  and  of  the  buildings  thereon,  to  whom  has  been  issued 
a  policy  of  fire  insurance,  which  provides  that  "  if  the  interest  of  the  assured 
in  the  property  be  any  other  than  the  entire,  unconditional,  and  sole  owner- 
ship of  the  property  for  the  use  and  benefit  of  the  assured,  or  if  the  buildings 
insured  stand  on  leased  ground,  it  must  be  so  represented  to  the  company,  and 
so  expressed  in  the  written  part  of  the  policy,  otherwise  the  policy  shall  be 
Toid,"  is  entitled,  upon  their  destruction  by  fire,  to  recover  on  his  policy, 
although,  at  the  time  it  was  issued,  there  was  an  outstanding  lease  for  years 
of  the  land  to  a  third  party,  which  fact  was  neither  so  represented  to  the  com- 
pany nor  expressed  in  the  written  part  of  the  policy. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Lawrence  Proudfoot  for  the  plaintiff  in  error. 
Mr.  Robert  Hervey^  contra, 

Mb.  Justicb  Cliffobd  delivered  the  opinion  of  the  court. 

Policies  of  fire  insurance  are  contracts  whereby  the  insurers 
undertake  for  a  stipulated  sum  to  indemnify  the  insured  against 
loss  or  damage  by  fire,  in  respect  to  the  property  covered  by 
the  policy,  during  the  prescribed  period  of  time,  to  an  amount 
not  exceeding  the  sum  specified  in  the  written  contract.  Angell, 
Fire  and  Life  Ins.  43. 

Insurance  was  effected  by  the  plaintiffs,  on  the  9th  of  May, 
1870,  in  the  company  of  the  corporation  defendant  for  the 
term  of  one  year,  against  loss  or  damage  by  fire,  to  the  amount 
of  $8,000,  covering  the  ten  buildings  therein  described,  each 
of  which  being  insured  in  the  sum  of  $800. 

It  appears  by  the  bill  of  exceptions  that  the  policy  was  in 
the  usual  form  of  policies  issued  by  the  defendant,  and  that  it 
orovided  that  "  if  the  interest  of  the  assured  in  the  property 
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be  any  other  than  the  entire,  unconditional,  and  sole  ownership 
of  the  property  for  the  use  and  benefit  of  the  assured,  or  if  the 
buildings  insured  stand  on  leased  ground,  it  must  be  so  repre- 
sented to  the  company,  and  be  so  expressed  in  the  written  part 
of  the  policy,  otherwise  the  policy  shall  be  void." 

Two  other  stipulations  are  contained  in  the  policy,  which  it 
is  important  to  notice:  1.  That  "the  use  of  general  terms,  or 
any  thing  less  than  a  distinct  specific  agreement  clearly  expressed 
and  indorsed  on  the  policy,  shall  not  be  construed  as  a  waiver 
of  any  printed  or  written  condition  or  restriction  therein." 
2.  That  the  policy  is  made  and  accepted  in  reference  to  the 
foregoing  terms  and  conditions,  which  are  declared  to  be  a  part 
of  the  contract,  and  may  be  used  and  resorted  to  in  order  to 
determine  the  rights  and  obligations  of  the  parties  to  the  policy. 

Nothing  was  expressed  in  the  written  part  of  the  policy  in- 
dicating or  tending  to  indicate  that  the  interest  of  the  insured 
in  the  property  purporting  to  be  insured  was  any  other  than 
the  entire,  unconditional,  and  sole  ownership  of  such  property 
for  the  use  and  benefit  of  the  insured,  or  indicating  or  tending 
to  indicate  that  the  buildings  insured  stood  on  leased  ground. 

Payment  of  the  alleged  loss  being  refused,  the  plaintiffs  in- 
stituted the  present  suit  in  the  State  court,  which  was  subse- 
quently removed  into  the  Circuit  Court  of  the  same  district, 
the  parties  agreeing  that  the  plaintiffs  might  prove  any  claim 
they  have  under  the  common  counts  as  if  they  should  add 
special  counts,  and  that  the  defendants  might  prove  any  defence 
they  have  to  the  action  under  the  general  issue  the  same  as  if 
it  was  set  up  in  a  special  plea. 

Pursuant  to  that  stipulation,  the  parties  went  to  trial ;  and 
the  verdict  and  judgment  were  for  the  plaintiffs  in  the  sum  of 
$3,730  damages,  with  costs  of  suit.  Exceptions  were  taken  by 
the  defendants  to  the  charge  of  the  court ;  and  they  sued  out  a 
writ  of  error,  and  removed  the  cause  into  this  court. 

Neither  title-deeds  nor  evidence  of  the  same  was  introduced 
by  the  plaintiffs ;  but  the  defendant  admitted  at  the  trial  that 
"  the  plaintiffs  were  owners  in  fee  of  the  land  on  which  the 
buildings  insured  stood  "  at  the  time  of  the  fire,  as  appears  by 
the  bill  of  exceptions.  Proofs  were  introduced  by  the  plaintiffs, 
admitted  by  the  defendant  to  be  in  due  form,  which  showed 
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that  the  buildings  described  in  the  policy  were,  on  Dec.  81, 
1870,  destroyed  by  fire,  and  that  the  property  insured  belonged 
to  the  plaintiffs,  subject  to  the  lease  mentioned  in  the  proofs 
so  introduced,  to  which  more  particular  reference  will  presently 
be  made.  Other  evidence  was  introduced  by  the  plaintiffs,  but 
the  defendant  offered  no  evidence ;  and  the  court  directed  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiffs  for  the  amount 
of  the  policy,  with  interest  from  the  expiration  of  sixty  days 
subsequent  to  the  time  the  proof  of  loss  was  exhibited. 

Seasonable  exceptions  were  filed  to  the  charge  of  the  court, 
upon  the  ground  that  the  lease  mentioned  in  the  proofs  of  loss 
show  that  the  plaintiffs  were  not  at  the  time  of  the  loss  the 
entire,  unconditional,  and  sole  owners  of  the  property  for  their 
own  use  and  benefit. 

Sufficient  appears  to  show  that  the  fee-simple  title  of  the 
land  was  in  the  plaintiffs,  and  that  they  were  the  entire  owners 
of  the  property  destroyed,  subject  to  the  lease  mentioned  in 
the  proofs  of  loss ;  and  it  was  admitted  by  the  defendant  that 
the  fire  caused  a  total  loss  of  the  property,  and  that  the  value 
of  the  buildings  exceeded  the  amount  of  the  insurance. 

By  the  terms  of  the  lease,  i-eferred  to  in  the  proofs  of  loss,  it 
appears  that  the  instrument  was  for  a  term  of  ten  years,  from 
May  1,  1868,  to  May  1, 1878,  and  that  it  covered  the  land  on 
which  the  insured  buildings  stood,  and  the  buildings  and  im 
provements  to  be  built  thereon,  having  been  executed  before 
the  buildings  were  erected,  at  a  rental  of  $S,500  per  annum  for 
the  first  five  years,  and  $5,976  per  annum  for  the  second  five 
years. 

Ten  buildings  were  to  be  erected,  to  cost  not  less  than  J|24,000 ; 
and  the  lessor  was  to  pay  one-half  the  amount  in  instalments, 
each  instalment  to  be  $1,000,  and  to  be  paid  when  the  lessee 
had  expended  twice  that  amount  in  the  prosecution  of  the  work. 
Arrangements  of  a  contingent  character  are  also  prescribed  in 
case  the  lease  is  continued  or  determined,  and  for  the  basis  of 
adjustment  in  either  event  and  for  payment  or  repayment  as 
the  case  may  be,  which  it  is  not  necessary  to  reproduce  in  the 
present  case. 

Errors  assigned  material  to  be  noticed  are  as  follows :  1.  That 
the  court  erred  in  directing  the  jury  to  return  a  verdict  in 
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favor  of  the  plaintiffs  for  the  amount  of  the  policy  and  inteiest. 
2.  That  the  court  should  have  directed  the  jury  to  return  a  ver- 
dict the  other  way,  as  the  law  of  the  case  was  with  the  defend- 
ant. 3.  That  the  court  erred  in  not  submitting  the  questions 
of  fact  to  the  jury  whether  the  plaintiffs  were  so  far  the  sole, 
entire,  and  unconditional  owners  of  the  property  insured  as  to 
be  entitled  to  recover  in  view  of  the  evidence. 

Authorities  to  prove  that  a  fee^imple  estate  is  the  highest 
tenure  known  to  the  law  are  quite  unnecessary,  as  the  principle 
is  elementary  and  needs  no  support ;  nor  is  any  argument  neces- 
sary to  show  that  the  title  of  the  plaintiffs  to  the  land  where 
the  buildings  stood  was  of  that  character,  as  that  is  admitted 
in  the  bill  of  exceptions,  which  constitutes  a  part  of  the 
record. 

Concede  that,  and  it  follows  that  the  plaintiffs  were,  within 
the  meaning  of  the  policy,  the  entire,  unconditional,  and  sole 
owners  of  the  land  where  the  buildings  stood,  for  their  own  use 
and  benefit,  at  the  time  of  the  fire ;  and,  if  so,  the  prima  fade 
presumption  must  be  that  they  held  the  title  of  the  buildings 
by  the  same  fee-simple  title,  in  the  absence  of  any  evidence 
in  the  case  to  controvert  that  conclusion.  None  certainly  was 
introduced  by  the  defendant,  and  it  is  not  pretended  that  there 
is  any  thing  in  the  proofs  introduced  by  the  plaintiffs  to  sup- 
port any  different  theory,  except  the  lease  referred  to  in  the 
evidence  offered  to  prove  the  loss. 

Land-owners  under  a  fee-simple  title,  in  the  absence  of  any 
proof  to  the  contrary,  are  certainly  presumed  to  be  the  owners 
of  the  buildings  erected  and  standing  on  the  premises ;  the  rule 
being  that  the  buildings  and  the  lands  together  are  known  as 
real  estate,  and  the  buildings,  where  nothing  is  shown  to  the 
contrary,  are  presumed  to  be  held  by  the  fee-simple  owner  of 
the  land  by  the  same  title  as  the  land  on  which  the  buildings 
are  situated,  from  which  it  follows  that  the  plaintiffs,  being  the 
owners  in  fee  of  the  same,  are  also  the  owners  in  fee  of  the 
buildings^  unless  there  is  something  in  the  terms  of  the  lease 
to  disprove  that  theory ;  and  it  is  equally  clear,  that,  if  they 
are  the  entire,  unconditional,  and  sole  owners  of  the  buildings 
as  well  as  of  the  land,  the  assignment  of  error  must  be  ov«r- 
ruled. 
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Nor  is  any  thing  contained  in  the  lease  to  support  any  di£Eer- 
ent  theory.  Instead  of  that,  the  lease  shows  that  the  pLiintiffs 
were  the  owners  of  the  land,  and  that  the  contractor  agreed  to 
erect  the  ten  buildings  on  the  land  for  the  owners ;  nor  does  it 
make  any  difference  that  the  owners  of  the  land  contracted 
with  the  builder  that  they,  when  the  buildings  were  erected, 
would  lease  the  same  to  him  for  the  term  of  ten  years. 

Buildings  of  every  kind  are  frequently  erected  by  land-owners 
to  be  rented ;  nor  is  it  any  thing  uncommon  that  the  contract 
for  lease  should  be  made  before  the  buildings  are  erected,  or 
that  the  contract  for  a  lease  should  be  blended  with  the  con 
tract  for  erecting  the  building,  as  in  this  case.  Leases  of  the 
kind  are  not  uncommon ;  nor  is  there  any  thing  in  the  terms 
of  the  instrument  to  countenance  the  theory  that  the  title  of 
the  plaintiffs  did  not  remain  as  before,  —  a  fee-simple  title,  as 
described  in  the  admission  of  the  defendant. 

In  the  words  of  the  contract,  the  lessee  agreed  to  proceed  at 
once  to  erect  ten  buildings  on  the  land  therein  described,  to 
cost  not  less  than  $24,000  for  the  other  party  to  the  instrument, 
and  "  to  receive  payment  for  the  same  at  the  times  and  in  the 
manner  therein  described,"  which  of  itself  shows  to  a  demon- 
stration that  the  buildings  when  erected  became  the  property 
of  the  plaintiffs,  as  the  terms  of  the  instrument  called  a  lease 
show  that  the  buildings  were  erected  for  the  plaintiffs  on  their 
land,  and  that  they  paid  the  agreed  price  for  their  erection. 
Decided  support  to  that  theory  is  also  derived  from  another 
clause  of  the  lease,  by  which  the  lessee  bound  himself  to  in- 
sure the  buildings  during  the  time  employed  in  their  erection, 
in  the  name  and  for  the  benefit  of  the  plaintiffs,  and  to  deposit 
the  policies  in  their  keeping  and  possession.  Policies  were  to 
be  taken  out  and  kept  in  force  in  the  sum  of  $18,000,  in  the 
name  and  for  the  benefit  of  the  lessors,  during  the  continuance 
of  the  lease,  in  companies  to  be  approved  by  the  plaintiffs ;  and 
the  stipulation  was  that  the  policies  should  be  deposited  witli 
lessors  of  the  property.  Other  evidence  to  support  the  theory 
of  the  defendant  is  entirely  wanting,  the  record  showing  that 
they  offered  no  evidence  at  the  trial ;  and  inasmuch  as  the  terms 
of  the  lease  show  that  the  plaintiffs  owned  the  land  in  fee-sim- 
ple, and  that  they  oontracted  to  have  the  buildings  erected  and 
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paid  for  their  erection,  and  caused  them  to  be  insured  in  their 
own  name  and  for  their  own  benefit,  it  is  clear  that  the  sup* 
posed  defence  that  the  plaintiffs  were  not  the  entire,  uncondi- 
tional, and  sole  owners  of  the  buildings  utterly  fails,  and  that 
the  charge  of  the  court  directing  a  verdict  for  the  plaintiffs  is 
correct. 

Attempt  is  made  in  this  case  to  maintain  the  theory  that  the 
plaintiffs  are  not  the  entire  owners  of  the  property,  because  it 
was  under  lease  both  when  the  policy  was  issued  and  at  the 
time  of  the  loss,  but  it  is  clear  that  the  theory  has  no  founda- 
tion in  law  or  justice.  N5r  can  the  theory  be  sustained  which 
attempts  to  separate  the  ownership  of  the  buildings  from  the 
land,  which,  it  is  admitted,  is  vested  in  the  plaintiffs  by  a  fee- 
simple  title.  Such  an  assumption  is  contrary  to  the  facts  ex- 
hibited in  the  record,  and  can  no  more  be  supported  than  that 
the  lessees  of  stores,  tenement-houses,  or  other  buildings  in  our 
large  cities  own  the  same  by  mere  possession  or  occupancy  of 
the  particular  store,  tenement,  or  building  included  in  the  lease 
they  hold  from  the  owner. 

Thousands  of  cases  arise  where  dwelling-houses,  stores,  and 
>ther  buildings  of  every  kind  are  leased  to  occupants,  for  longer 
>r  shorter  periods  of  time,  and  upon  still  more  varying  condi- 
tions and  stipulations,  and  yet  the  owners  procure  insurance 
upon  the  same  without  mentioning  the  names  of  the  lessees  in 
the  policies,  or  ever  suspecting  that  they  have  omitted  any 
duty,  or  been  guilty  of  any  concealment  or  neglect.  Insurance 
companies  set  up  no  such  pretence ;  and,  if  they  should  do  so, 
they  would  find  no  support  to  such  a  theory  in  the  courts  of 
justice. 

Stores  and  other  buildings  are  sometimes  erected  upon  leased 
lands  by  parties  who  have  no  title  other  than  what  is  derived 
from  their  lease,  which  is  a  very  different  thing  from  the  case 
where  the  owner,  both  of  the  land  and  the  building,  leases 
the  estate  to  the  occupant  for  a  term  of  years,  without  parting 
with  the  fee-simple  title  to  the  land  or  the  building.  Fee-simple 
ownership  in  such  a  case  is  matter  of  importance  to  tbe  in- 
surer, especially  if  the  company  is  a  mutual  one,  as  such  com- 
panies usually  have  a  lien  on  the  premises  for  the  payment  of 
the  premium ;  nor  is  the  ownership  of  the  land  an  immaterial 
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matter,  even  if  no  such  lien  arises,  as  it  furnishes  an  important 
element  to  enable  the  company  to  determine  whether  it  is 
expedient  to  take  the  risk. 

Considerations  of  the  kind,  it  may  be  presumed,  induced  the 
defendant  to  insert  the  condition  in  the  policy  of  the  plaintiffs, 
^^  that,  if  the  buildings  stand  on  leased  ground,  it  must  be  so 
represented  to  the  company,  and  must  be  so  expressed  in  the 
written  part  of  the  policy,  otherwise  the  policy  shall  be  void.*' 
Nothing  of  the  kind  is  pretended  in  this  case ;  and,  if  it  were, 
it  could  not  be  sustained  for  a  moment,  as  it  is  admitted  in  the 
record  that  the  plaintiffs  were  the  owners  in  fee  of  the  land 
where  the  buildings  stood  at  the  time  of  the  fire. 

Adjudged  cases  are  invoked  to  sustain  the  theory  of  dM) 
defence ;  but  none  of  those  cited  support  the  proposition  in- 
volved in  the  theory.  Examples  of  the  kind  are  Chdhagan  v. 
Mutual  Inmrance  Co.^  48  N.  H.  176,  and  Warner  v.  Middlesex 
Insurance  Co.^  21  Conn.  444,  both  of  which  are  cases  where 
the  insured  represented  that  the  property  covered  by  the  policy 
was  free  and  unincumbered,  when,  in  fact,  it  was  incumberod 
by  mortgage.  May,  Ins.,  sect.  290 ;  Ihume  v.  Muitual  Insur- 
ance Co.^  7  Allen  (Mass.),  51. 

Cases  are  also  cited  where  the  insured  had  only  a  bond  for 
a  deed,  or  only  a  leiEusehold  interest,  and  where  the  insured 
procured  a  policy  as  the  absolute  owner  of  the  property  in  the 
face  of  those  facts.  Atlantic  Insurance  Co.  v.  Wright,  22  111. 
474;  Smith  v.  Mutual  Insurance  Co.,  6  Cush.  (Mass.)  448; 
Brawn  v.  Williams,  28  Me.  262 ;  Hinman  v.  Hartford  Insur* 
ance  Co.,  36  Wis.  167. 

Much  discussion  of  such  authorities  is  not  required,  as  it  is 
clear  they  do  not  favor  the  theory  of  the  defendants.  Nor 
does  the  case  of  Smith  v.  Colombia  Insurance  Co.,  17  Pa.  8t. 
258,  aid  the  defendants,  as  it  is  clear  that,  if  a  mortgagee 
insures  his  interest  in  the  premises,  he  is  bound,  under  a  pro- 
vision calling  for  incumbrances  affecting  his  interest,  to  stote 
prior  mortgages  on  the  same  premises.     May,  Ins.,  sect.  298. 

Misrepresentations  of  material  facts,  of  course,  avoid  a  pol- 
icy; but  there  were  none  such  in  the  case  before  the  oourt. 
Colombia  Insurance  Co*  v.  Lawrenee^  10  Pet.  607,  eited  by  the 
defendant. 
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Where  the  policy  contained  the  provision  that  if  the  prop- 
erty to  be  insured  is  held  in  trust,  or  on  commission,  or  is  a 
leasehold  interest,  or  an  equity  of  redemption,  or  if  the  interest 
of  the  insured  in  the  property  is  any  other  than  the  entire, 
unconditional,  and  sole  ownership  of  the  property,  for  the  use 
and  benefit  of  the  insured,  it  must  be  so  represented  to  the 
company,  and  be  so  expressed  in  the  written  part  of  the  policy, 
otherwise  the  policy  shall  be  void,  the  Supreme  Court  of  Illi- 
nois held,  in  a  case  where  it  appeared  that  the  property  had 
been  sold  under  judgment  and  execution  against  the  insured, 
that  the  non-disclosure  of  the  sale  and  purchase  avoided  the 
policy,  though  the  period  allowed  for  redemption  had  not  ex- 
pired.    Reaper  City  Insurance  Co,  v.  Brennai%^  58  111.  158. 

By  the  sale  and  purchase  in  that  case,  nothing  was  left  in 
the  insured  but  the  right  of  redemption,  which  would  expire 
in  one  year  from  the  sale ;  and  it  was  well  held  by  the  court 
that,  the  paramount  title  being  in  a  third  person,  it  could  not 
be  truthfully  said  that  the  insured  had,  at  the  date  of  the  in- 
surance, "  the  entire,  imconditional,  and  sole  ownership  of  the 
property." 

Beyond  all  doubt,  the  property  in  the  case  under  considera- 
tion vested  in  the  lessors ;  and,  if  so,  the  two  cases  cited  by  the 
defendant  of  Mayors.  Hamilton  Insurance  Co.^  10  Bosw.  (N.  Y.) 
687,  and  Mat/or  v.  Insurance  Company^  9  id.  866,  are  authorities 
in  favor  of  the  plaintiffs,  as  the  facts  in  this  case  show  that  the 
property,  in  the  true  sense  of  insurance  law,  belonged  to  the 
insured  at  the  date  of  the  policy.  Washington  ^  Atlantic 
Insurance  Co.  v.  Kelly^  82  Md.  488  ;  Hubhard  v.  Hartford  Inr 
surance  Co,^  88  Iowa,  883. 

Unless  the  true  ownership  or  interest  in  the  property  is  re- 
quired by  the  conditions  of  the  policy  to  be  specifically  and 
with  particularity  and  accuracy  set  forth,  it  will  in  general  be 
sufficient  if  the  insured  has  an  insurable  interest  under  any 
ntatus  of  ownership  or  possession,  in  cases  where  no  inquiries 
are  made  at  the  time  the  application  is  presented  or  the  policy 
executed.     May,  Ins.,  sect.  284. 

No  inquiry  was  made  in  this  case,  although  it  appears  that 
the  agent  of  the  company  who  took  the  insurance  resided  in 
Chicago,  where  the  buildings  were  situated ;  nor  did  the  de- 
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fendant  offer  any  evidence  at  the  trial  to  show  that  the  uuin- 
cumbered  fee-simple  title  was  not  in  the  plaintiffs  at  the  time 
the  buildings  were  destroyed  by  the  fire ;  nor  did  the  defend- 
ant request  the  court  at  the  trial  to  give  the  jury  any  instrno- 
tions  upon  the  subject.  On  the  contrary,  it  admitted  at  the 
trial  that  the  plaintiffs  were  the  owners  in  fee  of  the  land  on 
which  the  buildings  insured  stood,  leaving  it  to  be  inferred  by 
the  jury  that  the  plaintiffs  were  also  the  owners  in  fee  of  the 
buildings. 

Enough  appears  in  the  terms  of  the  instrument  called  the 
lease  to  show  that  both  the  lessee  and  lessors  treated  the  build- 
ings "  during  the  process  of  erection  "  as  the  property  of  the 
plaintiffs,  and  to  show  beyond  controversy  that  the  buildings 
when  completed  vested  in  the  plaintiffs  as  their  absolute  prop- 
erty, subject  only  to  the  right  of  the  builder  to  occupy  and 
use  the  same,  just  as  in  the  ordinary  case  where  the  owners 
of  property  agree  to  lease  the  same  to  be  used  by  the  lessee  for 
a  stipulated  rent. 

Lessees  holding  under  an  ordinary  parol  lease  do  not  acquire 
such  an  interest  in  real  estate  so  leased  as  to  avoid  a  policy 
issued  to  the  lessor,  even  though  the  insured  failed  to  represent 
the  matter  to  the  company  in  a  case  where  no  inquiries  were 
made*of  the  applicant,  at  the  time  the  policy  was  issued,  as  to 
the  true  character  of  the  title  or  occupancy  of  the  insured 
premises,  and  where  no  pretence  is  shown  that  the  insured  has 
been  guilty  of  any  fraud  or  misrepresentation. 

Such  a  lease  is  a  mere  chattel  interest,  being  reckoned  as 
part  of  the  personal  estate  of  the  lessee,  and  in  case  of  the 
death  of  the  lessee  goes  to  his  executors,  and  not  to  the 
heirs^t-law,  as  appears  by  all  the  authorities.  2  Bl.  Com. 
(Cooley's  ed.)  148 ;  Hx  parte  Qay^  5  Mass.  419 ;  Brewster  v. 
Hill,  1  N.  H.  351;  Bisbee  v.  Sail,  8  Ohio,  468;  Dillingham  v. 
Jenkins,  7  Smed.  &  M.  (Miss.)  Ch.  487 ;  Spangler  v.  Stanler, 
1  Md.  Ch.  86. 

Leases  for  years,  says  Taylor,  are  considered  chattel  inter- 
ests arising  out  of  a  contract  between  the  parties,  and  pass 
only  a  transient  interest  in  the  land,  which  is  not  a  freehold, 
and  might  originally  be  made  at  common  law  by  parol  for  any 
certain  period.     Taylor,  L.  &  T.  (6th  ed.)  22:  Moshier  v. 
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Reding^  12  Me.  482 ;  Maverick  v.  Lewis,  8  McCord  (S.  C), 
211 ;  Carwell  v.  Dietrich,  15  Wend.  (N.  Y.)  879 ;  Chapman 
V.  Bltick,  5  Scott,  538 ;  Waller  v,  Morgan,  18  B.  Mon.  (Ky.) 
141. 

Two  requisites,  says  Blackstone,  were  necessary  to  make  a 
fief  or  feud,  —  1.  Duration  as  to  time;  2.  Immobility  as  to 
place :  and  he  adds,  that  whatever  was  not  a  feud  was  accounted 
a  chattel. 

Chattels  real,  says  the  same  commentator,  are  such  as  con- 
cern or  savor  of  the  realty,  including  terms  for  years,  and  are 
called  real  chattels,  as  being  interests  arising  out  of  or  being 
annexed  to  real  estate,  of  which  they  have  one  quality,  to  wit, 
immobility,  but  want  the  quality  of  indeterminate  duration, 
the  want  of  which  constitutes  them  chattels.  2  Bl.  Com.  886 ; 
2  Kent,  Com.  (12th  ed.)  342 ;  5  Bac.  Abr.  (Bouvier  ed.)  434  ; 
2  Com.  Dig.,  Biens,  a;  1  Chitt.  Gen.  Pr.  244;  Co.  JAtt  46, 
118  b. 

Terms  of  years  belonging  to  a  testator  or  intestate  vest  in 
his  executor  or  administrator  without  any  entry,  for  the  reason 
that  in  contemplation  of  law  such  interests  are  chattels.  Wood- 
fall,  L.  &  T.  (9th  ed.)  239 ;  Wollaston  v.  Hakewell,  3  Man.  &  G. 
297 ;  Atkinson  v.  Humphrey,  2  C.  B.  664 ;  Insurance  Company 
V.  Kelly,  32  Md.  421. 

Insurers,  if  they  desire  to  object  to  such  a  risk,  should  make 
inquiries  of  the  applicant,  and  should,  not  admit  at  the  trial, 
without  qualification,  that  the  insured  was  the  owner  in  fee  of 
the  land,  in  a  case  where  they  offer  no  evidence  in  defence. 

Judgment  qffirmed. 
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1.  An  appeal,  where  the  amount  in  controrerey  is  sniBdent,  lies  to  this  court 

from  a  decree  rendered  by  the  Circuit  Conrt,  in  the  exercise  of  its  appellate 
jurisdiction,  in  a  suit  wherein  a  bill  in  equity  against  the  creditors  of  a 
bankrupt  was  filed  and  prosecuted  to  a  final  decree  in  the  District  Court  by 
his  assignees,  who  prayed  for  a  sale  of  his  land,  and  an  adjustment  of  the 
liens  thereon  arising  from  judgment,  mortgage,  or  otherwise. 

2.  The  superrisory  and  the  appellate  jurisdiction  of  the  Circuit  Court,  in  cases 

arising  under  the  bankrupt  acts,  distinguished. 
8.  Wliere  the  decree  determined  the  amount  and  priority  of  the  respectiye  liens, 
an  appeal  therefrom  will  not  be  dismissed  on  the  ground  that  It  was  talten 
by  one  lien  creditor,  if  it  brings  up  so  much  of  the  case  and  socb  of  the 
parties  as  are  necessary  for  the  determination  of  his  rights. 

Appeal  from  the  Circuit  Court  of  *the  United  States  for 
the  Southern  District  of  Ohio. 

The  case  presented  by  this  record  is  in  substance  as  follows : 

On  the  17th  of  November,  1870,  Abram  A.  Moore  con- 
veyed certain  lands  in  Clinton  County,  Ohio,  to  John  Milner, 
Jr.  This  conveyance,  it  is  claimed,  was  made  to  hinder  and 
delay  creditors,  and  is  therefore,-  as  to  them,  void.  Dec.  20, 
1870,  C.  M,  Walker  commenced  suit  against  Moore  in  the 
Court  of  Common  Pleas  of  Clinton  County,  upon  a  contract 
made  June  28,  1870 ;  and  at  the  same  time  caused  an  order  of 
attachment  to  be  issued  under  the  laws  of  Ohio,  by  virtue  of 
which  he  claimed  to  have  attached  as  the  propeity  of  Moore 
the  lands  conveyed  to  Milner.  On  the  2d  of  January,  1871, 
Thomas  H.  Long  sued  Moore  in  the  same  court,  and  claimed 
also  to  have  attached  the  lands  on  the  10th  of  the  same  month 
Jan.  19,  1872,  Milner  reconveyed  the  lands  to  Moore,  who 
thereupon  mortgaged  them  to  Milner  to  secure  the  payment 
of  a  note  for  $8,295.89,  payable,  with  interest,  Dec.  25,  1872, 
and  also  to  save  him  harmless  against  certain  specified  lia- 
bilities which  he,  as  surety  for  Moore,  had  incurred.  This 
mortgage  was  recorded  in  Clinton  County  Jan.  22,  1872. 
Subsequently  to  this  time,  sundry  judgments  were  rendered 
against  Moore  which  are  liens  upon  his  equity  of  redemption 
in  the  lands,  and,  July  13,  1870,  he  executed  a  mortgage  on 
them  to  one  Shepherd. 

Nov.  23, 1872,  Moore  was  adjudged  a  bankrupt  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of 
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Ohio,  and,  Dec.  28, 1872,  William  M.  Meek  was  duly  appointed 
his  assignee.  On  the  7th  of  December,  1872,  leave  was  granted 
by  the  bankrupt  court  to  Walker  and  Long,  to  proceed  to 
judgment  in  their  suits  in  the  State  court,  for  the  purpose  of 
ascertaining  the  amount  which  might  be  proven  against  the 
estate.  Dec.  81, 1872,  the  assignee  was,  on  his  own  application, 
made  a  party  defendant  to  each  of  these  suits ;  and,  after  trials, 
judgments  were  rendered  against  Moore  in  both  actions. 

March  10, 1878,  Meek,  the  assignee,  filed  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Ohio  a 
petition,  as  follows :  — 

^'Inthe  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio. 

*'  In  the  Matter  of  Abbah  A.  Moore,  )  ^    ^    ^ 

Bankrupt.  J  In  Bankruptcy. 

*'  William  M.  Meek,  assignee  of  the  estate  of  Abram  A.  Moore, 
a  bankrupt,  respectfully  represents  that  the  said  Abram  A.  Moore 
was  declared  a  bankrupt  Nov.  23,  1872 ;  .  .  .  that  the  assets  of 
said  estate  consist  of  the  following  described  real  estate:"  (here 
follows  a  description  of  the  lands  conveyed  by  the  bankrupt  to 
Milner  and  reconveyed  by  Milner)  ;  ''  that  upon  certain  parcels  of 
the  land  [describing  them]  the  following  liens  are  claimed  to  exist." 

The  liens  as  claimed  are  then  set  out  specifically,  as  follows  . 

"1.  Taxes. 

'^  2.  Walker's  attachment  and  judgment. 

^  8.  Shepherd^s  mortgage. 

^  4.  Long's  attachment  and  judgment. 

"^  5.  Milner's  mortgage. 

^  6.  Judgment  in  favor  of  Silas  Ronth. 

"  7.  Judgment  in  favor  of  Samuel  J.  Moore. 

"  8.  Judgment  in  favor  of  William  W.  Moore,  Jr. 

"  9.  An  agreement  in  favor  of  William  Moore,  Sen. 

"  10.  Judgment  in  favor  of  Thomas  C.  Moore. 

**  11.  Judgment  in  favor  of  James  Patton." 

A  statement  is  then  given  of  the  general  creditors  who  have 
proven  their  claims,  and  the  whole  concludes  with  a  prayer,  as 
follows :  — 

•*Toar  petitioner,  therefore,  prays  that  C.  M.  Walker,  H.  A. 
Shepherd,  T.  H.  Long,  John  Milner,  Jr.,  J.  Silas  Ronth,  Snmael  J 
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Moore,  William  W.  Moore,  Jr.,  William  Moore,  Sen.,  Thomas  C. 
Moore,  James  Patton,  .  .  .  [and  all  the  general  creditors,  naming 
them],  may  be  made  defendants  hereto,  and  that  the  defendants 
may  be  called  upon  to  answer,  and  that  your  Honor  will  order 
proper  steps  to  be  taken  for  the  adjustment  of  the  liens,  and  that 
your  petitioner  may  be  ordered  to  sell  real  estate  upon  such  terms 
as  in  the  judgment  of  your  Honor  seem  best  for  all  creditors,  and 
such  other  relief  as  may  be  proper." 

Process  in  the  form  of  a  subpoena  was  thereupon  issued,  and 
served  upon  all  the  parties  named  as  defendants ;  and,  April  8, 
1878,  the  court  ordered  that  the  petition  be  referred  to  one  of 
the  registers  of  the  court,  with  instructions,  among  other  things, 
"  to  hear  the  testimony  adduced  by  the  parties  and  arguments 
of  counsel,  and  to  determine  the  priority  of  liens  among  the 
creditors  of  said  bankrupt,  and  to  make  a  full  report  to  the 
court  of  all  his  findings,  together  with  the  evidence  produced 
by  the  parties  on  the  hearing,  and  of  all  such  matters  transpir- 
ing in  the  premises  as  might  seem  to  him  proper  for  the  inves- 
tigation of  the  court." 

April  21, 1878,  Walker  filed  his  answer,  setting  up  his  claim, 
and  praying  that  his  lien  might  be  established  and  his  judg- 
ment paid  out  of  the  proceeds  of  the  sale  when  made.  To 
this  answer  Meek  replied,  in  substance,  denying  the  lien.  On 
the  same  21st  April,  1873,  Long  filed  his  answer,  setting  up  his 
claim  and  judgment,  and  asserting  his  lien.  He  also  prayed 
that  his  lien  might  be  established  and  his  judgment  paid.  To 
this  answer  Meek  replied,  denying  the  lien.  Milner  also  filed 
an  answer  and  cross-petition  in  the  cause,  in  which  he  denied 
the  liens  of  Long  and  Walker,  set  up  his  mortgage  as  the  first 
lien,  and  asked  that  he  might  be  paid  from  the  proceeds  of  the 
sale  in  preference  to  any  other  creditor.  To  this  answer  and 
cross-petition  Meek  answered,  setting  forth  the  conveyance 
from  Moore  to  Milner  Nov.  17,  1870,  and  averring  that  it  was 
made  upon  no  consideration,  and  was  void  as  to  creditors.  He 
then  set  forth  the  reconveyance  and  the  mortgage,  but  alleged 
that  there  was  nothing  due  upon  the  mortgage,  and  that  it,  too, 
was  fraudulent  as  against  creditors.  Walker,  Long,  and  other 
lien  creditors  filed  answers  to  the  answer  and  cross-petition  of 
Milner,  setting  forth  substantially  the  same  defences  that  w^/a 
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contained  ui  that  of  Meek.  To  these  answers  Mihier  replied. 
Other  lien  creditors  filed  answers  to  the  original  petition  of 
the  assignee,  setting  up  their  respective  claims,  and  asking 
appropriate  relief. 

Testimony  was  taken  before  the  register,  who,  on  the  26th 
of  February,  1874,  made  his  report  to  the  court,  transmit- 
ting all  the  testimony  taken.  He  reported  against  the  mort- 
gage of  Milner,  on  the  ground  that  it  was  fraudulent  and 
void  as  to  creditors.  He  also  reported  against  the  liens  of 
Walker  and  Long,  on  the  ground  that  both  the  attachments 
and  levies  were  void.  He  then  reported  the  amounts  due 
the  other  lien  creditors,  with  their  respective  priorities,  and 
recommended  that  the  property  be  sold  by  the  assignee,  and 
the  proceeds  distributed  in  the  order  of  precedence  as  stated 
by  him. 

Exceptions  were  taken  to  this  report  by  Milner  and  Long 
and  Walker ;  and  thereupon  the  cause  came  on  to  be  heard 
before  the  court  *'  on  the  petition  of  the  assignee,  filed  in  this 
court,  and  the  answers  and  pleadings  of  all  the  defendants, 
filed  before  James  H,  Thompson,  register,  acting  as  master 
commissioner,  under  an  order  of  reference  made  to  him  .  .  . 
the  eighth  day  of  April,  1873,  .  .  .  and  also  upon  all  the  evi- 
dence and  exhibits  produced  by  all  the  parties  upon  the  hear- 
ing .  .  .  before  the  register,  acting  as  master  commissioner, 
.  .  .  and  also  upon  the  written  report  ...  of  said  register 
acting  as  said  master  commissioner ;  and  thereupon  all  parties 
interested  in  the  cause  appeared,  .  .  .  and  waived  all  objections 
to  all  informality  and  irregularity  of  pleadings  and  proceedings 
before  said  register,  except  John  Milner,  Jr.,  who,  in  waiving 
said  objections,  expressly  reserved  whatever  rights  he  might 
have  to  take  additional  testimony  in  his  behalf  in  the  event  of 
the  register's  report,  being  not  confirmed  by  the  court  on  ac- 
count of  any  such  informality  or  irregularity."  Upon  this 
hearing  the  court  decided  adversely  to  the  exceptions  of  Long, 
Walker,  and  Milner,  and  entered  a  decree,  substantially  con« 
firming  the  report.  Long,  Walker,  and  Milner  were  there- 
upon allowed  an  appeal  to  the  Circuit  Court ;  and  they  each  in 
due  time  perfected  their  appeals  by  executing  the  necessary 
bond. 
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Nov.  18,  1874,  the  following  entry  in  the  cause  appears  upon 
the  journal  of  the  Circuit  Court ;  — 

**  Now  come  the  several  parties  in  interest,  .  .  .  and,  waiving  any 
irregularity  which  might  exist  in  this  proceeding  by  reason  of  not 
having  been  brought  on  a  petition  for  review  instead  of  by  appeal, 
hereby  consent  that  the  transcript  of  the  record  of  the  District 
Court  herein  filed  be  treated  as  such  bill  of  review,  in  case  it  should 
be  held  to  be  necessary." 

The  cause  was  thereupon  heard  in  the  Circuit  Court,  and, 
Nov.  19, 1874,  a  decree  was  entered  in  that  court,  as  follows:  — 

"  This  day  this  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio,  which  was  brought  into  the  Circuit 
Court  of  the  United  States  for  said  distnct  upon  an  appeal  from 
the  findings  and  decrees  of  the  District  Court,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now  here  ordered,  adjudged, 
and  decreed  that  the  decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is,  in  all  respects  hereby  affirmed.  And  it  is 
further  ordered  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  District  Court  for  further  proceedings  to  be  had  therein, 
in  conformity  with  the  opinion  of  this  court.  And  thereupon  the 
said  John  Milner,  Jr., .  .  .  prays  an  appeal  to  the  Supreme  Court 
of  the  United  States,  which  is  allowed  by  the  court." 

The  case  is  now  here  upon  this  appeal,  and  the  assignee 
moves  to  dismiss  — 

1.  Because  no  appeal  lies  to  this  court  from  the  decrees  and 
orders  of  the  Circuit  Court  while  exercising  its  supervisory 
jurisdiction  under  the  bankrupt  law ;  and, 

2.  Because  the  other  lien  creditors  who  were  parties  to  the 
proceeding  below  are  not  parties  to  the  appeal. 

i/r.  Stanley  Matthews  and  Mr.  J.  B.  Foraker  for  the  appellant. 
Mr.  Henry  L.  Diekey^  contra. 

Mr.  Chjef  Justigb  Waitb  delivered  the  opinion  of  the 
court. 

The  validity  of  the  first  objection  to  this  appeal  depends 
upon  whether  the  proceeding  in  the  District  Court  is  to  he 
treated  as  a  suit  in  equity  or  as  part  of  the  suit  in  bankruptcy. 
If  the  former,  the  appeal  lies ;  but  if  the  latter,  it  does  not. 
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The  pleading  filed  by  the  assignee  was  appropriate  in  form 
for  a  petition  in  the  bankrupt  suit,  but  it  was  equally  good  in 
sabstance  as  a  bill  in  equity.  It  contained  a  complete  state- 
ment of  a  cause  of  action  cognizable  in  equity,  and  a  sufficient 
prayer  for  relief.  There  was  no  formal  prayer  for  a  subpoena, 
but  process  was  issued  and  served.  All  the  parties  interested 
appeared,  and  presented  their  respective  claims  by  answers,  or 
answers  and  cross-petitions,  with  appropriate  prayers  for  relief. 

In  Stichney  v.  WUt,  28  Wall.  150,  the  petition  was  in  all 
its  essential  features  like  the  one  in  this  case.  It  was  filed  by 
an  assignee  in  bankruptcy  against  lien  creditors,  entitled  as  of 
the  bankrupt  suit,  and  addressed  to  the  district  judge.  Like 
that  in  the  present  case,  it  contained  no  formal  prayer  for  snb- 
posna ;  but  there  was  a  prayer  for  relief,  much  like  the  one  here. 

The  several  lien  claimants  appeared,  and  presented  their  re- 
spective claims  by  answer.  The  District  Court  haying  directed 
a  sale  of  the  property  free  of  an  incumbrance  set  up  by  Wilt, 
he  filed  in  the  Circuit  Court  a  petition  for  review  under  its 
supervisory  jurisdiction.  The  Circuit  Court  reversed  the  order 
of  the  District  Court,  and  sent  the  case  back,  with  instructions 
to  allow  the  claim  of  Wilt,  and  proceed  accordingly.  From 
this  action  of  the  Circuit  Court  the  assignee  took  an  appeal  to 
this  court,  where  it  was  decided  that,  notwithstanding  the  form 
of  the  petition  filed  in  the  District  Court,  it  contained  all  the 
essential  ingredients  of  a  bill  in  equity ;  and,  as  the  subject-mat- 
ter of  the  action  was  one  cognizable  by  the  District  Court,  under 
that  provision  of  the  bankrupt  law  which  gives  it  jurisdiction 
of  suits  at  law  and  in  equity  in  respect  to  the  property  of  the 
bankrupt,  that  court  must  be  presumed,  in  the  absence  of  any 
thing  appearing  to  the  contrary,  to  have  acted  under  that  juris- 
diction when  it  granted  the  relief  complained  of.  For  this 
reason,  we  held  that  the  remedy  of  Wilt  was  by  appeal  to  the 
Circuit  Court,  and  not  by  petition  for  review  under  the  super- 
visory jurisdiction ;  and  that  the  action  of  the  Circuit  Court 
was  irregular  and  of  no  e£Eect,  because  of  a  want  of  power  to 
proceed  in  that  way  in  such  a  case.  As,  however,  what  the 
court  did  do  was  under  an  assumed  supervisory  jurisdiction, 
we  did  not  dismiss  the  appeal,  but  sent  the  case  back,  with 
instructions  to  the  Circuit  Court  to  dismiss  the  petition  for 

▼OL.  V.  17 
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i^view  for  want  of  jarifldietkm,  and  snggeitiK^  to  tte  District 
Coart  the  propriety  of  entertaining  a  bill  of  review  iit  ecjuity 
to  correct  the  errors  in  the  original  decree,  if  an j  were  found 
to  exist. 

That  ease  seems  to  us  to  b^  decisive  of  this,  which  is  dearly 
one  of  equitable  jurisdiction.  The  parties  expressly  waived  all 
errors  of  form^  fmd  asked  the  court  to  proceed  to  a  6nal  hear- 
ing of  all  the  questions  in  which  they  were  interested.  The 
court  did  proceed,  and  did  enter  a  decree,  from  which  an  appeal 
was  allowed  and  taken  to  the  Circuit  Court;  In  the  Circuit 
Court  the  parties  again  stipulated  that  the  court  might  proceed 
as  upon  an  appeal,  vrith  the  understanding,  however,  that  the 
appeal  should  be  turned  into  a  petiticm  for  reTiew  in  ease  it 
appeared  to  be  necessary.  It  is  evident,  therefore,  that  the 
case  in  the  courts  below  was  not  only  in  substance  a  suit  in 
equity,  but  that  both  the  parties  and  the  court  tresfted  it  as 
such,  and  acted  accordingly.  The  proceeding  is  full  of  irregu- 
larities ;  but  these  have  all  been  waived,  and  both  courts  below 
were  asked  to  hear  and  decide  the  case  upon  its  merits^  without 
regard  to  mere  form. 

We  are  clearly  of  the  opinion  that,  under  the  practice  as 
finally  established  in  this  court  in  furtherance  of  justice,  the 
case  was  properly  brought  here  by  the  appeal. 

As  to  the  second  objection,  it  is  sufficient  to  say  tliat  the 
appeal  was  allowed  in  open  court  during  the  term  at  which 
the  decree  was  rendered.  No  citation  was>  therefore,  necessary. 
Brockett  v.  Broekett^  2  How.  241.  Milner  alone  appealed;  but 
his  appeal  brings  up  so  much  of  the  case  and  such  of  the  par- 
ties as  are  necessary  for  the  determination  of  his  rights. 

The  motion  to  dismiss  the  appeal  is,  therefore,  denied,  and 
we  are  brought  to  a  consideration  of  the  case  upon  its  merits^ 
This  presents  only  questions  of  fact.  It  is  unnecessary  to  re^ 
capitulate  the  testimony ;  but,  after  a  careful  examination  of 
the  whole  record,  we  are  satisfied  that  the  conveyance  executed 
by  the  bankrupt  to  Milner,  Nov.  17,  1870,  was  void  as  against 
creditors,  but  that  the  mortgage  of  the  19th  of  January,  1872, 
was  executed  for  a  good  and  valuable  consideration,  and  with- 
out frauds  and  that  it  constitutes  a  valid  and  subsisting  lien 
upon  the  property  mortgaged  as  of  the  dati9  of  its  record,  to 


OoL  1877.]        OoLOBADO  Go.  v.  Gomhissioness.  S5i^ 

■eonre  the  payment  of  such  an  amount  as  may  appear  to  \m 
doe  upon  the  indebtedness  and  liability  secured  thereby. 

The  decree  of  the  Circuit  Conrt,  in  so  far  as  it  affirms  the 
decree  of  the  District  Court  declaring  the  mortgage  in  faTor 
of  Milner  fraudulent  and  void,  will  be  reversed,  and  the  cause 
remanded  to  the  Circuit  Gourt,  with  instructions  to  reverse  the 
decree  of  the  District  Court  rejecting  the  lien  of  that  mortgage, 
and  to  remand  the  cause  to  the  District  Court  with  instructions 
to  establish  that  lien,  and  to  proceed  further  with  the  cause  as 
law  and  justice  may  seem  to  require  ;  and  it  is 

S0  ordered. 


CoLOSADO  Company  9.  Commissionbbs. 

When  an  act  of  Congpress  coDflrms  a  Mexican  grant  of  flre  hundred  thouBand 
acTM.to  th«  extent  of  eleren  square  leagues,  to  be  selected  wHltln  the  Itmito 
of  the  claim,  according  to  the  lines  of  the  public  surreys  which  the  ConMnis- 
sioner  of  the  General  Land- Office  is  directed  to  cause  to  be  run  for  tiie  pruper 
location  of  the  quantity  confirme<l,  and  provides  that  the  confimiatiMn  shall 
not  be  legally  effectire  until  payment  by  the  confirmee  of  the  expense  of  so 
much  of  the  surreys  as  inure  to  his  benefit,  —  Hdd,  1.  That,  until  such  pay- 
ment, the  confirmee  has  no  title  to  the  eleren  square  leagues  selected  pursuant 
to  the  act,  nor  a  perfect  equitable  right  to  such  title,  and  they  are  not  subject 
to  taxation.  2.  That  Congress,  after  the  surreys  and  plats  shall  have  been 
perfected,  may  enforce  such  payment  by  a  sale  of  the  lands,  a  resumption  of 
the  grant,  or  other  appropriate  mode. 

Ebbob  to  the  Supreme  Court  of  the  Ten*itoiy  of  Colorado. 

This  suit  was  brought  by  the  plaintiff  in  error  in  the  Dis- 
trict Court  within  and  for  the  county  of  Pueblo,  to  recover 
taxes  paid  by  it  under  protest,  July  1,  1874,  which  had  been 
assessed  for  the  year  1873,  on  certain  lands  situate  in  that 
county.  The  judgment  rendered  in  its  favor  by  that  court 
having  been  reversed  by  the  Supreme  Court  of  the  Territory, 
the  cause  was  removed  here  by  writ  of  error. 

Manuel  Armijo,  governor  of  New  Mexico,  granted,  Dec.  1, 
1843,  to  Gervacio  Nolan,  lands  in  a  part  of  that  province,  now 
constituting  Pueblo  County,  Colorado,  which  cover  by  estimate 
five  hundred  thousand  acres,  bounded  by  mountains  and  natural 
objeete. 

Congress  paesed  an  act,  approved  July  1,  1870, 16  Stat.  646, 
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entitled  ^^  An  Act  to  confirm  the  title  of  the  hein  of  Gervaoio 
Nolan,  deceased,  to  certain  lands  in  the  Territory  of  Colorado." 
The  first  section  confirmed  thQ  grant  to  the  extent  of  eleven 
sqoare  leagues.     The  remaining  sections  are  as  follows :  — 

^  Sect.  2.  That  the  exterior  lines  of  said  claim  of  eleven  leagues, 
as  confirmed  by  this  act,  shall  be  adjusted  according  to  the  lines  of 
the  public  surveys  as  near  as  practicable,  but  in  a  compact  form, 
ind  the  claims  of  all  actual  settlers  falling  within  the  limits  of  the 
located  claim  above  referred  to  shall  be  adjusted  to  the  extent 
which  will  embrace  their  several  settlements  upon  their  several 
claims  being  established  either  as  pre-emptions  or  homesteads  ac- 
cording to  law,  and  for  the  aggregate  of  the  arears  [areas]  of  claims 
BO  established  under  the  pre-emption  or  homestead  acts,  the  heirs 
of  said  Nolan,  or  their  legal  representatives,  shall  be  entitled  to 
locate  a  like  quantity  of  public  lands,  not  mineral,  according  to  the 
lines  of  the  public  surveys,  and  not  to  exceed  one  hundred  and 
sixty  acres  in  one  section :  Provided^  that  such  location  shall  be 
made  within  the  bounds  of  the  original  grant  by  the  order  of  Cor- 
nelio  Vigil  to  Gervacio  Nolan. 

^  Sbct.  3.  That  it  shall  be  the  duty  of  the  Commissioner  of  the 
General  Land-Office  to  cause  the  lines  of  the  public  surveys  to  be 
run  in  the  regions  where  a  proper  location  would  place  the  said 
Nolan  claim,  and  the  expense  of  the  same  shall  be  paid  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated ;  but,  before  the 
confirmation  provided  for  by  this  act  shall  become  legally  effective, 
the  heirs  of  the  said  Gervacio  Nolan,  or  their  legal  representatives, 
shall  pay  the  cost  of  so  much  of  said  surveys  as  inures  to  their 
benefit  respectively,  and  that  all  actual  settlers  whose  claims  may 
be  adjusted  as  valid  shall  have  a  right  to  enter  their  improvements 
by  a  strict  compliance  with  the  pre-emption  or  homestead  laws. 

^  Sbct.  4.  That  upon  the  adjustment  of  said  claim  of  the  heirs  of 
Gervacio  Nolan,  according  to  the  provision  of  this  act,  it  shall  be 
the  duty  of  the  surveyor-general  of  the  district  to  furnish  properly 
approved  plats  to  said  claimants,  or  their  legal  representatives,  which 
shall  be  evidence  of  title,  the  same  to  be  done  according  to  such  in- 
structions as  may  be  given  by  the  Commissioner  of  the  General  Land- 
Office  :  Provided^  hoioeverj  that  when  said  lands  are  so  confirmed, 
surveyed,  and  patented,  they  shall  be  held  and  taken  to  be  in  full 
satisfaction  of  all  further  claims  or  demands  against  the  United  States, 

**  Srot.  5.  That,  immediately  upon  running  the  lines  provided  for 
in  the  second  section  of  this  act,  the  surveyor-general  of  the  district 
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shall  notify  the  said  heirs  of  Qervacio  Nolan,  or  their  legal  repro- 
sentatives,  of  the  fact  of  such  survey  being  made;  and  said  claimants 
shall,  within  three  months  after  notice  of  sach  survey,  select  and 
locate  their  said  claims  according  to  the  provisions  of  this  act,  and 
shall,  within  said  time,  furnish  the  surveyor-general  with  a  descrip« 
tion  of  such  location,  specifying  the  lines  of  the  same;  and  the  party 
failing  to  make  such  selection  and  location,  in  such  manner  and 
within  such  time,  shall  be  deemed  and  held  to  have  abandoned  their 
daim,  and  their  rights  and  equities  under  this  act  shall  cease  and 
terminate." 

The  plaintiff  in  error  acquired  all  the  rights  and  title  oi 
the  confirmees  to  the  lands,  and,  a  survey  of  them  having  been 
made  pursuant  to  the  act,  selected  them  within  the  required 
time  and  in  due  form,  to  the  extent,  as  was  then  believed,  of 
eleven  square  leagues.  A  plat  and  descriptive  list,  subject  to 
the  revision  of  the  Land  Department  at  Washington,  were  pre- 
pared, and  on  April  27, 1872,  delivered  to  the  surveyoi^neral 
of  the  Territory.  Entries  of  portions  of  the  selected  lands 
by  claimants  under  the  homestead  and  the  pre-emption  laws, 
amounting  to  six  thousand  five  hundred  and  sixty-five  acres, 
were  subsequently  approved  by  the  Secretary  of  the  Interior ; 
and  the  plaintiff  was  allowed  by  the  Commissioner  of  the 
General  Land-Office  to  select,  by  way  of  indemnity,  other  lands 
within  the  limits  of  the  original  grant.  An  error  was  also  com- 
mitted by  including  nine  hundred  and  twenty  acres  in  excess  of 
eleven  square  leagues,  as,  owing  to  the  fact  that  at  the  time 
the  plat  and  list  were  made  the  meander  line  had  not  been  run 
along  the  south  bank  of  the  Arkansas  River,  where  a  portion 
of  the  lands  were  situate,  it  was  impossible  to  ascertain  the  exact 
area  of  the  selected  tract.  The  nine  hundred  and  twenty  acres 
were  withdravm  March  9,  1874.  On  the  80th  of  January 
of  that  year,  other  lands  were  selected  in  lieu  of  those  taken 
by  homestead  and  pre-emption  claimants,  and  a  descriptive 
list  of  them  delivered  to  the  surveyor-general ;  but  that  officer 
has  not  furnished  either  a  statement  of  the  cost  of  the  survey 
or  the  approved  plats  required  by  the  act,  and  the  plaintiff  in 
error  lias  not  paid  any  part  of  such  cost. 

The  taxes  in  question  were  duly  assessed,  if  the  lands  em- 
braced within  the  preliminary  selection  of  eleven  square  leagues, 
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aftfr  dediietiBg  ihere&om  tiie  nuie  huadred  and  twentf  i 
80  wifchdfltwn,  and  the  six  thonBand  fi^e  hundred  and  sbcty-fire 
acres  so  entered,  were  on  the  first  day  of  May,  1873,  subject  to 
taxation. 
Mr.  John  D.  McPhersan  for  the  plaintiff  in  error. 

1.  The  act  of  Governor  Axmijo  was  ultra  vires.  He  had 
no  authority,  under  the  act  of  the  Mexican  Congress  of  1824 
and  the  regulations  of  1828,  to  grant  to  one  person  more  than 
eleven  square  leagues  of  public  land.  United  States  v.  ffart- 
ndCs  Executors,  22  How.  286  ;  United  States  v.  Vigil,  18  Wall. 
460;  United  Sbates  v.  Vall^o,  1  Black,  461.  Hie  grant  «4  a 
triMt  with  ascertained  boundaries  which  contains  more  than  ten 
times  that  quaatity  was  therefore  a  nullity,  and  the  titib  ol  tbd 
plaintiff  must  be  derived  from  the  United  States. 

2.  But  the  grant,  if  in  any  aspect  of  the  case  valid  pro  Umto, 
did  not  vest  a  title  to  any  specific  tract  of  elev^i  square  leagues. 
Some  further  official  act,  severing  that  quantity  of  land  from 
the  public  domain,  and  subjecting  it  to  the  operation  of  the 
grant,  ¥ra8  indispensable.  This  was  not  done  by  Mexieo;  and 
the  grantee  had,  under  the  treaty  or  the  law  of  nations,  nothing 
beyond  an  equitable  claim  upon  our  governmient  that  eleven 
square  leagues  should  be  set  apart  to  him  within  the  limits  of 
a  larger  tract.  The  United  States  might  annex  certain  condi- 
tions precedent  to  the  passing  of  tlie  title  to  the  lands.  In 
this  view,  it  is  perhaps  immaterial  whether  the  act  be  eonstraed 
as  making  a  grant  de  novo,  or  as  giving  a  partial  confirmation 
to  an  exisiaBg  but  void  grant. 

it.  Payment  by  the  heirs  ol  Nolan  or  by  thrar  representer 
tivns  of  a  proportionate  part  of  the  expenses  of  the  aurvey  was 
ittl^ed  as  a  previous  and  indispensable  condition  to  the  enjoy- 
ment of  the  benefits  conferred  by  Congress.  Until  it  was  per- 
foramd,  ths  title  to  the  lands  abided  in  the  United  States,  and 
they  wero  not  subject  to  taxation  by  Gdbrado.  Railway  Com- 
fmmg  V.  Pre^eoU,  16  Wall.  60$;  Same  v.  MeShme  $t  ai.,  22 
id.  444. 

4.  The  ^^i^^proved  plats"  have  never  been  tendered  to  the 
plaintiff  by  the  surveyor-general  and  the  ant  dndnres  that  ^h^ 
■hnU  be  ^  evidence  of  title." 

6.  Zbe  OKfanie  law  of  the  TerritcNry,  12  Sm.  n%  depjMM 
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that  BO  ttx  sliall  be  imposed  on  the  fiofettf  ot  th#  Uioted 
States.  The  tax  in  question  was  assessed,  not  upon  the  in- 
terest or  claim  of  the  plaintiff,  but  upon  the  lands  themselves. 
If  they  were  subject  to  the  taxing  power  of  the  Territory,  they 
might  have  been  offered  to  satisfy  the  tax ;  and  the  i^chaser 
at  a  public  sale,  held  in  strict  pumiAii«e  ot  law,  would  have 
acquired  a  valid  title  to  them,  free  Croiw  all  pps^yistiag  claims 
of  the  United  Statee. 

Mr.  AUen  A.  Bradford^  eMtra. 

1.  Congress  acted  upcm  the  assumption  that  4he  grant  4o  Nolan 
was  good  for  eleven  square  leagues,  to  be  iocsied  witWa  the 
bfyondaries  of  the  original  claim.  The  act  of  1670  is  a  distinet 
reoognition  of  his  vested  interest  in  that  quantity  of  lands 
under  an  older  and  paramount  title,  akho«gh  they  were  not  spe- 
cifically described.  When  the  plaintiff  made  the  authorized 
location,  and  gave  the  surveyor-geneml  the  requisite  descriptive 
list,  the  lands  were  identified  as  the  subject  of  the  grant,  and 
his  title. relates  back  to  the  date  of  the  grant.  United  StaUM  v. 
Perchemany  7  Pet.  51 ;  Same  v.  Arred^ndo^  6  id.  Q&i ;  Q-garda  v. 
Lee.  12  id.  511. 

2.  The  right  and  title  of  Nolan  weie  secured  and  protected 
by  the  treaty  of  Guadalupe  Hidalgo.  Henehaw  v.  BmeU^  Xi 
Wall.  255.  The  grant  of  Amijo  for  more  than  el^iren  square 
leagues  being  void  as  to  the  excess,  the  United  States  became 
the  owner  of  part  of  the  lands  within  it,  claiming,  as  Nolan  did 
under  Mexico.  By  the  selection  in  the  mods  prescribed  by  thu 
act,  his  representative  and  the  United  States  wece  mutually 
bound  and  respectively  estopped.  That  aeleetion  wasperfectec. 
before  the  assessment  complained  of  was  made. 

3.  The  fact  that  some  <rf  the  selected  lends  wens  withdrawn 
and  others  entered  by  pre-emption  and  homesftead  clsimano. 
cannot  affect  this  oase.  Tbs  tax  in  qmstion  was  only  assessed 
upon  the  remainder,  reserved  with  the  approval  of  the  Gommis 
sioner  of  the  General  Laibd^ffine  to  the  plaintiff,  which  thence- 
forth ceased  to  be  public  land.     Wilcom  v.  Jmvkian,  IS  Pet.  408. 

4.  The  approved  plats,  whioh  the  surveyor-genend  is  inquired 
to  make  out,  aise  only  evidence  of  a  prior  title.  Even  a  p»tent^ 
wlien  issued  upon  die  claim  of  a  previonaiy  exigfciiig  title,  is 
only  doonmentary  etidnnce  of  the  fiaristonee  of  thaA  titi««  or 
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of  such  equities  respecting  the  claim  as  justify  its  confirmation. 
Langdeau  v.  Hane%^  21  Wall.  629.  A  confirmatory  act  of 
Congrens  makes  a  good  title  without  a  patent,  Grignom^s  Leasee 
V.  AstnTy  2  How.  319 ;  but,  were  it  otherwise,  the  laws  of  Col- 
orado subject  to  taxation  lands  entered  at  private  sale  or  other- 
wise, "  whether  a  patent  has  been  issued  or  not." 

6.  The  surveyor-general  has  not  transmitted  a  statement  of 
the  expenses  of  the  survey  nor  "  approved  plats."  His  laches 
cannot  work  a  forfeiture  of  the  plaintiff's  title,  nor  arrest  the 
operation  of  the  revenue  laws  of  the  Territory.  According  to 
the  argument  on  the  other  side,  if  payment  of  those  expenses 
be  never  exacted,  the  lands  would  be  perpetually  exempt  from 
taxation,  although  the  plaintiff  should  remain  in  possession  and 
exercise  acts  of  ownership  over  them. 

Mb.  Justigb  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  eiTor  to  the  Supreme  Court  of  the  Territory 
of  Colorado,  to  bring  up  a  judgment  holding  a  large  body  of 
real  estate  owned  by  plaintiffs  liable  to  taxation  under  the  laws 
of  that  Territory. 

The  ground  on  which  the  exemption  from  taxation  is  asserted 
is  that  the  United  States  retains  such  an  interest  in  the  land  that 
it  cannot  be  taxed  under  the  authority  of  that  Territory ;  and 
we  are  of  opinion  that  the  claim  is  well  founded. 

In  the  year  1843,  Governor  Armijo,  of  New  Mexico,  made  a 
grant  of  land  to  Gervacio  Nolan,  bounded  by  monuments  and 
natural  objects,  containing  about  five  hundred  thousand  acres. 

Upon  a  report  made  to  Congress  after  the  United  States 
acquired  the  country  in  which  this  land  was  situated,  that  body 
was  of  opinion  that  the  grant  was  good  only  to  the  extent  of 
Governor  Armijo's  power  under  the  laws  of  Mexico,  namely, 
eleven  square  leagues  ;  and  it  passed  the  act  of  July  1, 1870, 16 
Stat.  646,  confirming  the  grant  to  that  extent. 

But  as  there  was  no  particular  designation  of  these  eleven 
leagues  by  which  to  determine  their  precise  location,  and  as 
many  persons  had  settled  on  lands  within  the  boundary  of  the 
original  grant,  Congress  declared  in  that  act  that  the  eleven 
leagues  should  be  adjusted  in  a  compact  form,  as  near  as  possi* 
ble  within  said  boundary,  and  according  to  the  lines  of  the 
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public  surveys.  That  the  claims  of  all  actual  settlers  falling 
within  the  eleven  leagues  so  selected  should  be  allowed,  and 
that  for  the  deficiency  thus  made  in  the  eleven  leagues  the 
grantees  might  select  other  lands  within  the  bounds  of  the 
original  grant. 

It  was  made  the  duty  of  the  Commissioner  of  the  General 
Land-Office  to  have  all  the  necessary  surveys  to  carry  these 
provisions  into  effect  made  at  the  expense  of  the  government  in 
the  first  instance ;  '^  but,"  it  is  added,  '^  before  the  confirmation 
provided  for  by  this  act  shall  become  legally  effective,  the  heirs 
of  said  Gervacio  Nolan,  or  their  legal  representatives,  shall  pay 
the  cost  of  such  surveys  as  inure  to  their  benefit  respectively.'' 

And,  by  the  next  section,  it  is  provided  that,  when  all  this 
is  done,  the  surveyor-general  shall  furnish  approved  plats  to  the 
claimants,  which  shall  be  their  evidence  of  title.  The  plats 
had  not  been  made  nor  the  expenses  paid  when  this  tax  was 
assessed. 

We  are  of  opinion  that  the  clause  above  quoted  suspends  the 
vesting  of  title  in  the  claimants,  or  of  any  perfect  equitable 
right  to  the  title,  until  the  expenses  of  the  surveys  are  paid ; 
and  that  this  was  done  intentionally,  to  secure  that  payment. 
If  not  paid  after  a  reasonable  time  subsequent  to  the  perfecting 
of  the  surveys  and  plats,  there  remains  in  Congress  the  power 
to  enforce  that  payment  by  a  sale  of  the  lands,  a  resumption 
of  the  grant,  or  any  other  appropriate  mode. 

A  sale  of  the  land  under  territorial  authority,  held  by  this 
court  to  be  a  sale  on  a  valid  tax,  might  vei*y  seriously  embar- 
rass the  assertion  of  the  rights  of  the  government  in  the  prem- 
ises. If  the  tax  had  been  levied  on  the  equitable  claim  of 
these  holders  under  Nolan,  whatever  that  is,  the  case  might  be 
different.  But  this  case  shows  that  it  is  the  land  which  is 
taxed,  and  the  sale  would  convey  the  title,  or  nothing. 

We  are  of  opinion  that  Railway  Compant/  v.  Prescott^  16 
Wall.  60S,  and  Railway  Company  v.  McShane  et  al.^  22  id.  444, 
govern  this  case,  and  that  the  learned  judge  who  delivered  the 
opinion  in  the  Supreme  Court  of  the  Territory,  in  holding  other- 
wise, overlooked  the  express  provision  in  the  act  of  Congress, 
iupra^  that  the  confirmation  was  not  to  be  effective  until  tliese 
expenses  should  be  paid. 
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W6  agiM  witb  what  he  has  said,  that  the  title  when  per- 

teetei  rolatee  back  to  and  is  founded  on  the  grant  by  Mexico ; 

b«t  since  it  was  impei'fieot,  and  no  particular  land  passed  under 

the  gmtnt  untO  selections  were  made  under  that  act,  Congress 

had  a  right  to  annex  to  the  confirmation  the  condition  above 

reeitod. 

Judgment  reversed^  mth  directions  to  the  Supreme  Court  of 

tie  State  of  Colorado^  to  whose  Jurisdiction  the  case  is  now 

remdtted^  to  effirm  the  judgment  of  the  Disitruit  Oowi  for 

the  comsUjf  of  Pueblo. 


NnacK  V.  Colehak. 

4ji  spptsi  4Mf  not  Us  to  tfaig  court  frooi  tbe  decree  of  a  circoU  cpurt  dWiniawng 
in  the  exercise  of  its  supervisorj  jurisdiction  under  tbe  bankrupt  law,  an  appeal 
from  a  district  court,  and  affirming  the  order  appealed  from. 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Pennsylvania. 

Zng  &  Co.,  a  partnership  firm  composed  of  Christopher  Zug 
and  Charles  H.  Zug,  were  adjudicated  bankrupts  by  the  Dis- 
trict Court  of  tiie  United  States  for  the  Western  District  of 
Pennsyl^vamia,  March  IS,  1876.  The  creditors  determined  that 
it  was  for  the  interest  of  the  general  body  of  the  creditors  that 
A«  estate  should  be  settled  and  distributed  by  trustees  under 
the  inspection  and  direction  of  a  committee,  as  provided  by 
seet.  48  of  the  Bankrupt  Act  Rev.  Stat.,  sect.  6108.  The 
District  Court  confirmed  this  action  of  the  creditors ;  and  accord- 
ingly tiM  estate  was  conveyed  to  trustees,  to  be  dealt  with  in 
tbe  manner  contemplated  by  t^t  section.  The  trustees,  hav- 
ing converted  both  the  partnership  property  and  that  of  the 
individual  partners  into  money,  filed  their  accounts  with  the 
oDBimittee  for  settlement,  and  «n  order  for  distribation.  Tbe 
eoramiitee  approved  the  aocoanta,  and  declared  what  aeented  to 
&Bm  to  be  a  proper  dividend  of  the  assets  among  the  partaer- 
ship  ^d  individual  creditors. 

The  eoart  gsaatod  the  banicrapts  tbeir  djachargs  Oct.  U, 
1876. 
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Notice  of  the  dividend  declared  having  been  served  upon 
the  creditors,  William  Coleman  and  others,  individual  crediton 
of  Christopher  Zug,  filed  their  petition  in .  the  bankrupt  court, 
Jan.  5,  1877,  excepting  to  the  account  as  settled  by  the  com- 
mittee, and  asking  the  court  to  resume  jurisdiction  of  the  bank- 
ruptcy proceedings,  and  order  the  trustees  to  file  their  accounts 
in  court,  to  the  end  that  the  same  might  be  duly  a^idited  and 
the  estate  of  the  bankrupts  marshalled  and  distributed  accord- 
ing to  law.  To  this  petition  the  trustees  appeared  and  answered, 
setting  forth  the  action  of  the  committee,  and  claiming  that  the 
court  had  no  jurisdiction  to  control  their  proceedings.  Jan.  20, 
1877,  the  creditors  amended  their  petition  so  as  to  bring  in  the 
committee.  This  committee  having  answered,  the  court  made 
an  order,  April  2,  1877,  directing  both  the  committee  and  the 
trustees  to  file  in  court  ^^  an  account  of  the  estate,  joint  and 
several,  of  the  bankrupts,  also  setting  forth  the  different  prop- 
erties of  the  bankrupts  and  the  moneys  derived  therefrom, 
respectively,  with  the  report  of  distribution." 

The  trustees  and  committee  thereupon  filed  a  petition  in  the 
Circuit  Court  for  a  review  of  this  order ;  and,  May  28,  that  court 
afiirmed  the  action  of  the  District  Court,  except  so  far  as  it 
related  to  the  committee,  as  to  whom  it  was  reversed  and  the 
petition  dismissed.  The  direction  to  report  distribution  was 
also  stricken  out  as  premature.  May  28,  the  trustees  filed 
their  accounts,  with  a  statement  of  the  action  of  the  committee 
thereon.  May  29,  certain  individual  creditors  of  Christopher 
Zug,  and  also  certain  individual  creditors  of  Charles  H.  Zag, 
filed  exceptions  to  the  account,  upon  the  grotind  that  individ- 
ual property  had  been,  as  they  claimed,  improperly  induded 
in  the  partnership  assets.  Testimony  was  taken  in  support  of 
and  in  opposition  to  these  exceptions  ;  and,  July  13,  the  excep- 
tions were  sustained  and  the  accounts  modified.  From  this 
order  certain  of  the  partnership  creditors  took  an  appeal  to  the 
Circuit  Court,  July  21,  which  the  individual  creditors  moved 
in  that  court,  Aug.  4,  to  dismiss.  Certain  other  of  the  partner- 
ship creditors  filed  in  the  Circuit  Court,  July  20,  a  petition  for 
review  under  the  supervisory  jurisdiction  of  that  court.  Sept. 
22,  the  Circuit  Court  made  an  order  dismissing  the  appeal,  foi 
the  reason  that  the  case  was  one  for  review  and  not  appeal, 
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and  at  the  same  time,  under  the  petition  for  review,  affirmed 
the  order  of  the  District  Court  complained  of. 

Sept.  29,  Nimick  and  the  other  partnership  creditors  took 
an  appeal  to  this  court  from  the  order  of  the  Circuit  Court 
dismissing  their  appeal.  The  cause  having  been  docketed 
upon  this  appeal,  the  individual  creditors  now  move  to  dismiss, 
foi  the  reason  that  the  order  appealed  from  is  not  reviewable 
in  this  court. 

Mr.  Q-eorge  ShiraSj  Jr.^  in  support  of  the  motion. 

Mr,  J.  F.  Slagle  and  Mr.  John  Dalzell  in  opposition  thereto. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

We  think  the  motion  to  dismiss  in  this  case  must  be  granted. 
The  record  shows  affirmatively  that  the  Circuit  Court  refused 
to  take  jurisdiction  upon  the  appeal,  and  did  proceed  under  its 
supervisory  jurisdiction  alone.  The  case  is  thus  brought  di- 
rectly within  our  decision  in  Stickney  v.  Wilt^  28  Wall.  150 ;  and, 
as  the  order  of  the  District  Court  has  been  affirmed,  we  are  not 
called  upon  to  determine  whether  we  should  set  aside  the  action 
of  the  Circuit  Court  for  want  of  jurisdiction,  as  we  did  in  that 
case,  because  there  was  a  reversal.  If,  as  is  claimed,  the  Dis- 
trict Court  acted  without  jurisdiction,  or  in  a  manner  not  to 
bind  the  parties,  its  decree  as  made  was  void ;  and  the  aggrieved 
partnership  creditors  may  veiy  properly  consider  whether  they 
cannot  proceed  in  equity  to  call  the  trustees  to  a  proper  account- 
ing and^  distribution.  Upon  that  question,  however,  we  express 
no  opinion.  W6  are  clear  that  no  appeal  lies  to  this  court 
from  the  action  of  the  Circuit  Court  in  respect  to  what  has 
been  done  ;  and  the  suit  is  accordingly  Dismissed. 
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Insubakcb  Company  v.  Dutcheb. 

The  court  holds  that  the  SBsured,  haying  elected  to  discontinue  the  payment  of 
premiams,  is  entitled  to  a  paid-up  policy  pro  tanto,  without  paying  her  note 
to  the  companj'  for  part  premiums,  hut  that  the  note  will  be  a  lien  on  such 
policy,  and,  with  interest,  less  the  accruing  dividends  of  profits,  must,  whun 
the  policy  becomes  payable,  be  deducted  from  the  amount  thereof. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

This  was  a  bill  in  equity  filed  by  Clinton  O.  Dutcher  and  wife 
against  the  Brooklyn  Insurance  Company  of  New  York,  claim- 
ing that  Mrs.  Dutcher,  under  her  contract  with  the  company, 
and  by  reason  of  her  payment  of  certain  annual  premiums,  was 
entitled  to  a  paid-up  policy  of  insurance  upon  the  life  of  her 
husband  for  $4,000,  and  praying  for  a  specific  performance.  A 
decree  was  rendered  for  the  complainants,  and  the  company 
appealed  here. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Submitted  by  Mr.  J.  0.  Broadhead^  for  the  appellant. 

There  was  no  opposing  counsel. 

Mb.  Justice  Swatkb  deliyered  the  opinion  of  the  court. 

In  order  to  reach  the  proper  solution  of  the  question  to  bo 
decided,  it  is  necessary  at  the  outset  carefully  to  analyze  so 
much  of  the  policy  as  bears  upon  the  subject. 

It  was  there  stipulated,  that,  in  consideration  of  the  payment 
of  the  sum  of  $615.40,  and  the  payment  of  that  sum  annually 
thereafter  on  the  twenty-eighth  day  of  February,  until  ten 
years'  premiums  should  be  paid,  the  life  of  Clinton  O.  Dutchei 
was  assured  for  the  term  of  his  natural  life  in  the  sum  of 
$10,000,  with  participation  in  the  profits  of  the  company. 

The  insurance  money,  upon  his  death,  was  to  be  paid  to 
Annie  C.  Dutcher,  his  wife,  or  her  legal  representatives,  the 
balance  of  the  year's  premium,  if  any,  and  all  indebtedness  to 
the  company,  to  be  first  deducted. 

If  the  stipulated  premium  should  not  be  paid  on  the  day 
fixed  upon  for  its  payment,  or  any  note  given  to  the  company 
in  port  payment  of  any  premium  should  not  be  paid  on  the 
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day  when  the  same  became  due,  then  the  company  was  not  to 
be  liable  for  any  part  of  the  sum  assured,  and  the  policy  was 
to  become  void. 

The  dividends  of  profits  declared  were  to  be  applied  towards 
the  payment  of  the  note  taken  for  *^  part  premiums." 

If  the  policy  should  become  void,  Annie  C.  Dutcher  or  her 
leg;.!  representatives  were  to  be  liable  to  pay  to  the  company 
the  amount  of  all  notes  taken  for  premiums  which  should  re- 
main unpaid,  except  the  balance  remaining  unpaid  on  the  note 
taken  for  part  premium,  and  made  payable  twelve  months  from 
date,  and  the  last-mentioned  note  was  to  be  cancelled  upon  the 
surrend^  of  the  policy. 

After  two  annual  payments,  should  it  be  desired  to  discon- 
tinue the  policy,  the -company  was  to  issue  ^^a  paid-up  policy 
for  as  many  tenths  of  the  amount  originally  assured  as  there 
had  been  annual  premiums  paid  in  cash." 

Such  being  the  policy,  we  are  next  to  consider  the  admitted 
facts,  as  shown  by  the  agreement  of  the  parties. 

At  the  time  of  the  execution  and  delivery  of  the  policy,  the 
parties  agreed  that  the  annual  premium  of  $615.40  should  be 
paid  each  year,  as  follows :  $869.24  in  money,  and  $246.16  in 
the  promissory  note  of  Annie  C.  Dutcher,  payable  twelve 
months  from  date,  with  interest  at  the  rate  of  seven  per  cent. 

On  the  payment  of  the  money  and  the  delivery  of  the  note 
a  receipt  for  $615.40,  the  amount  of  the  premium  for  a  year, 
was  to  be  delivered  to  Annie  C.  Dutcher,  the  amount  of  the 
note  to  be  a  permanent  loan  to  her,  bearing  interest  at  the  rate 
of  seven  per  cent  per  annum,  until  paid  by  dividends  of  profits. 

At  the  maturity  of  the  note,  a  new  note,  bearing  the  same 
rate  of  interest  and  covering  the  amount  of  the  prior  note 
(except  as  reduced  by  dividends),  and  the  amount  of  $246.40 
of  premium  for  the  current  year,  was  to  be  given  ;  and  so  on 
from  year  to  year  during  the  existence  of  the  original  policy. 

Annie  C.  Dutcher  did,  accordingly,  on  the  29th  of  February, 
<868,  pay  the  company  $369.24  in  money,  and  $246.16  in  her 
promissory  note  drawn  as  aforesaid. 

The  company  thereupon  gave  her  a  receipt,  specif^dng  the 
payment  of  $616.40,  in  full  of  the  premium  for  the  ensuing 
year,  and  that  $246.16  of  the  premium  had  been  loaned  to  her 
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This  arrangement  isras  carried  ont  also  with  reference  i»  tkt 
premiums  due  Feb.  28, 1869,  Feb.  28, 1870,  aod  Feb.  38, 1871. 
This  continued  the  original  policy  in  force  until  Feb*  28,  1873. 
The  amount  due  to  the  company  after  the  adjustment  of  the 
premium  of  1871  was,  including  the  amount  due  ufovk  the  prior 
notes  so  given,  9793.64. 

Annie  C.  Dutcher  thereupon,  after  due  notice,  demanded  # 
paid-up  policy.  The  company  refused  to  issue  it  unless  she 
would  first  pay  the  9798.64  so  due  from  her,  which  was  a  lien 
against  the  existing  policy.  She  declined  to  comply  with  this 
demand. 

It  is  further  agreed,  that  from  the  time  the  c(»BpaBy  begtt 
business  to  the  20th  of  January,  1871,  it  was  the  coarse  of 
business  of  the  company  to  issue  paid-up  policies  to  policy- 
holders on  demand,  without  reference  to  their  indebtechiesB  to 
the  company,  aidsing  as  before  stated,  and  to  hold  such  indebt- 
edness in  each  case  as  a  lien  against  the  paid-up  policy,  but 
that  on  and  after  that  date  the  company  refused  to  give  a  paid- 
up  policy  to  any  policy-holder,  without  the  payment  first  by  the 
policy-holder  of  the  amount  owing  to  the  company. 

In  this  condition  of  things  the  appellees  instituted  this  suit 
to  compel  the  delivery  of  a  paid-up  policy.  The  court  below 
decreed  in  their  favor.  The  decree  was  conditioned  that  the 
sum  of  9798.64,  and  interest  at  the  rate  of  seven  per  cent, 
owing  to  the  company,  less  the  accruing  dividends  of  profits, 
should  be  a  lien  against  the  new  policy,  and  that  the  amount 
due  to  the  company  at  the  death  of  Clinton. O.  Dutcher  should 
be  deducted  from  the  sum  then  to  be  paid  to  the  assured  upon 
the  policy.  The  company  removed  the  case  to  this  court  by 
appeal.    It  is  thus  brought  before  us  for  consideration. 

We  think  the  decree  is  right. 

The  agreement  set  out  in  the  admitted  facts  supplemented 
the  policy.  It  had  all  the  elements  of  validity.  It  was  made 
by  parties  competent  to  contract.  There  was  the  requisite 
meeting  and  assent  of  minds.  No  canon  of  the  law  was  vio- 
lated. It  stipulated  expressly  that  the  amount  of  the  note 
given  for  the  designated  part  of  the  annual  premium  was  to  be 
^«  a  permanent  loan  from  the  company  to  Annie  C.  Dutclmr, 
bearing  interest  at  the  rate,  of  seven  per  cent,  until  paid  by 
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diyidends."  The  receipt  was  for  "  six  hundred  and  fifteen  ^^ 
dollars,  which  continues  in  force  the  policy,"  &c.  The  part 
of  the  premium  for  which  the  note  was  given  each  year  was 
described  as  ^^  amount  of  premium  loaned  this  year."  The 
policy  provides  that  the  amount  of  the  note  unpaid,  if  any, 
when  the  sum  secured  by  the  policy  became  payable,  was  to  be 
deducted  from  the  amount  of  the  insurance  mone}'  to  be  paid. 
This  was  the  stipulation  upon  the  subject.  Beyond  this  there 
was  no  condition  or  qualification  touching  the  note.  The  rights 
of  the  parties  are  thus  clearly  defined.  Nothing  is  said  in  this 
connection  as  to  any  payment  or  discharge  of  the  note  in  any 
other  way  than  those  thus  prescribed.  The  note  was  to  be 
renewed  every  year  for  the  proper  amount,  and  credited  regu- 
larly with  the  accruing  dividends  during  the  life  of  the  policy. 

But  it  is  said  the  policy  declares  that  the  amount  of  the 
paid-up  policy  should  be  determined  by  the  sum  of  the  pre- 
miums "  paid  in  cash." 

To  this  there  is  an  obvious,  and,  we  think,  a  conclusive 
answer.  The  part  of  the  annual  premium  for  which  a  note 
was  to  be  given  was  in  substance  and  effect  a  loan  of  so  much 
money  by  the  company  to  the  assured.  It  was  so  described  in 
the  receipt  of  the  company  for  the  premium,  and  in  the  con- 
tract of  the  parties.  If  the  money  had  been  actually  paid  to 
the  company,  and  the  next  moment  loaned  back,  and  the  note 
then  taken,  there  would  not  have  been  room  even  for  a  quibble 
upon  the  subject.  Why  go  through  such  a  ceremony  ?  Why 
not  go  directly,  as  was  done,  to  the  end  in  view  ?  The  intent 
which  animated  the  conduct  of  the  parties  determines  its  char- 
acter. The  receipt  and  contract  both  show  that  the  transac- 
tion was  regarded  by  both  parties  as  a  payment  of  money  to 
one  and  a  loan  back  to  the  other,  for  which  the  note  was  taken. 
The  receipt  was  for  the  full  amount  of  the  premium.  The 
note  and  loan  were  mentioned  by  way  of  memorandum,  as  a 
distinct  matter.  The  law  never  requires  an  idle  thing  to  be 
done.  It  would  clearly  have  been  this,  and  nothing  else,  if  the 
assured  had  actually  handed  over  the  money  and  note  with  one 
hand,  and  eo  instantly  with  the  other  taken  back  the  money. 
The  company  had  the  power  to  waive  the  actual  production 
and  payment  .of   the  money,  and  to   receive   a   note   bearing 
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iatorest  as  t^e  same  thing.  It  has  exercised  this  power,  and  is 
estopped  to  deny  the  consequence.  Where  a  surety,  by  giving 
his  note,  extinguishes  the  liability  of  his  co-surety,  he  caw 
maintam  an  action  against  the  co-surety  for  money  paid ;  be- 
cause the  effect  is  the  same  that  would  have  been  wrought  by 
the  actual  payment  of  the  money. 

The  agreed  fact  must  not  be  overlooked,  that  the  company, 
from  the  time  it  commenced  business,  until  the  year  1871,  — 
more  than  two  years  after  entering  into  the  contract  with  the 
assured,  —  always  issued  paid-up  policies  upon  the  basis  of  the 
full  attiount  of  premiums  paid  as  they  were  paid  by  the  assured 
appellee,  making  no  distinction  between  the  notes  and  money 
received  by  the  company  for  the  premiums. 

The  practical  interpretation  of  an  agreement  by  a  party  to 
it  is  always  a  consideration  of  great  weight.  The  construction 
of  a  contract  is  as  much  a  part  of  it  as  any  thing  else.  There 
is  no  surer  way  to  find  out  what  parties  meant,  than  to  see  what 
they  have  done.  Self-interest  stimulates  the  mind  to  activity, 
and  sharpens  its  perspicacity.  Parties  in  such  cases  often  claim 
more,  but  rarely  less,  than  they  are  entitled  to.  The  probabil- 
ities are  lately  in  the  direction  of  the  former.  In  considering 
the  question  before  us,  it  is  diflBcult  to  resist  the  cogency  of  this 
uniform  practice  during  the  period  mentioned,  as  a  factor  in 
the  case. 

It  was  competent  for  the  company,  under  proper  circum- 
stances, at  any  time  to  change  its  rule  with  respect  to  the 
future ;  but  it  could  not  affect  vested  rights  acquired  in  the  past, 
while  a  different  rule  prevailed. 

Prior  contracts  must  be  carried  out  as  they  were  when  they 
w<3re  entered  into.  Neither  party,  in  invittim  as  respects  the 
other,  can  make  any  change.  When  it  was  proposed  by  the 
assurer  to  apply  the  new  rule  and  practice  in  this  case,  the  as- 
sured might  well  say,  *'^non  in  hcecfedera  veni^^'  and  insist  upon 
the  interpretation  which  prevailed  in  other  like  cases  when  the 
))furtiee  became  bound  to  each  other,  and  continuously,  for  two 
years  later.  The  proper  way  to  make  the  change  was  to  em- 
{rfey  Bveh  language  for  that  purpose  as  would  create  certainty 
and  exclude  doubt.  It  appears  from  a  passage  in  the  opinion 
ef  one  ef  the  learned  judges  below  that  this  waa  done  in  snb- 
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Beqnent  cases  by  expressly  exdnding  the  notes  from  the  basis  of 
the  computation,  and  confining  it  to  the  cash  payments. 

But,  irrespective  of  this,  we  entertain  no  doubt  upon  the 
point  in  question. 

The  conclusion  to  which  we  have  come  will  involve  neither 
hardship  nor  hazard  to  the  appellant.  The  note  bears  neven 
per  cent  interest.  The  debt  will  be  a  lien  against  the  new 
policy,  and  nothing  can  be  collected  upon  it  until  the  entire 
amount  due  to  the  company  shall  have  been  first  deducted. 
The  security  will,  therefore,  be  perfect. 

Decree  affirmed, 

Mb.  Justicb  Bbadley  dissented. 


Kbystonb  Bbidob  Company  v.  Phcbnix  Ibon  Company. 

1.  The  manufacture  of  round  or  cylindrical  bars  flattened  and  drilled  at  the  eye, 

for  use  in  the  lower  chords  of  iron  truss  bridges,  is  not  an  infringemetit  of 
letters-patent  for  an  improvement  in  such  bridges  where  the  claim  in  the 
specification  describes  the  patented  invention  as  consisting  in  the  use  of  wide 
and  thin  drilled  eye  bars  applied  on  edge. 

2.  Although  one  of  the  patents  under  consideration  in  this  suit  embraced  the  use 

of  wide  and  thin  bars,  upset  and  widened  at  the  ends  by  compression  to  give 
additional  strength,  it  does  not  claim  that  process.  Therefore,  the  use  of 
round  or  cylindrical  bars  strengthened  in  a  similar  manner  is  not  an  infringe- 
ment of  the  patent.  Qufere^  Would  such  a  process  have  been  patentable  ? 
8.  A  patentee,  in  a  suit  upon  his  patent,  is  bound  by  the  claim  therein  set  forth, 
and  cannot  go  beyond  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  Mr,  Henry  Baldwin^  Jr.y  for  the 
appellant,  and  by  Mr.  George  Harding  for  the  appellee. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  appeal  in  this  case  is  brought  to  review  the  decree  of 
the  Circuit  Court  dismissing  the  bill  of  complaint,  which  charges 
an  infringement  of  two  certain  patents  belonging  to  the  Key- 
stone Bridge  Company.  These  patents  were  for  improvements 
in  iron  truss  bridges.  The  first  was  granted  to  J.  H.  Linville 
fiDcl  his  assignee  J.  I.  Piper,  Jan.  14,  1862 ;  the  second,  t.o  the 
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same  parties,  Oct.  81, 1865.  The  particular  claims  upon  which 
the  contest  arises  before  us  are  the  first  claim  in  the  former 
patent,  and  the  third  in  the  latter.  Both  of  these  claims  relate 
to  the  lower  chords  of  the  truss,  the  primary  office  of  which  is 
to  hold  the  lower  parts  of  the  structure  together,  and  keep  them 
from  spreading ;  but  which  are  also  employed  in  the  construc- 
tion of  the  patentees,  to  sustain  the  cross-sills  which  support 
the  railroad. 

We  do  not  think  we  ought  to  disturb  the  decree  of  the  Cir- 
cuit Court  in  this  case.  We  regard  the  construction  of  the 
claims  in  question  insisted  upon  by  the  appellee  as  substantially 
correct.  Those  claims  are  the  first  in  the  patent  of  1862,  and 
the  third  in  that  of  1865.  It  is  manifest  that,  in  the  former,  the 
form  of  the  chords  is  deemed  material,  or,  at  least,  it  is  made 
so  by  the  terms  of  the  specification  and  claim.  They  are  flat 
bars  placed  on  edge  so  as  to  sustain  superincumbent  weight,  as 
well  as  perform  the  office  of  tension  braces.  They  are  made 
in  this  form  in  order  that  the  floor  beams  of  the  railroad  may 
be  directly  laid  on  them.  This  is  apparent  from  the  whole 
tenor  of  the  specification.  The  patentee,  in  describing  his  in- 
vention, commences  by  saying:  "  My  invention,  consists,  Ist,  in 
a  novel  construction  of  the  lower  chords,  and  mode  of  applying 
the  same,  in  combination  with  the  posts  and  other  parts  of  the 
truss."  Again  :  "  The  bottom  chords  are  each  composed  of  a 
series  of  wide,  thin  eye-bars,  of  wrought  iron,  of  a  length  cor- 
responding with  the  distances  between  the  posts  on  one  side 
of  the  truss,  placed  on  edge  to  enable  them  to  give  vertical 
support  to  the  roadway,"  &c.  Then,  after  showing  that  these 
eye-bars  or  chords  are  made  wider  at  the  ends  where  the  eye^ 
holes  are  made  for  inserting  the  connecting  pins  or  bolts,  which 
connect  the  different  sections  together,  and  explaining  the  gen- 
eral construction  of  the  bridge  and  its  different  parts,  he  con- 
cludes with  the  following  claim :  ^*  I  do  not  claim  the  use  of 
eye-bars  or  links  as  chains  of  suspension  bridges ;  but  what  I 
claim  as  my  invention,  and  desire  to  secure  by  letters-patent, 
is,  1st,  the  construction  of  the  lower  chords  of  truss  bridges  of 
series  of  toide  qnd  thin  drilled  eye-bars,  C,  C,  applied  an  edge 
between  ribs,  S,  S,  on  the  bottoms  of  the  posts,  and  connected 
by  pins,  P,  P,  supported  in  the  diagonal  tension  braces,  D  and 
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E,  all  substantially  as  herein  described.'*  Words  cannot  show 
more  plainly  that  the  claim  of  the  inventor  does  not  extend  to 
any  other  eye-bars  or  chords  than  such  as  are  made  wide  and 
thin,  and  applied  on  edge.  As  those  constructed  by  the  de- 
fendant are  cylindrical  in  form,  only  flattened  at  the  eye  for 
insertion  between  the  ribs  or  projections  of  the  posts,  it  is 
plain  that  no  infringement  of  this  claim  of  tho  patent  has  been 
committed. 

The  other  claim  in  question,  namely,  the  third  claim  of  the 
patent  of  1865,  is  for  the  employment  in  truss  bridges  of  just 
such  wide  and  thin  chords  as  above  described,  whose  ends  are 
enlarged  or  widened  by  being  upset  (when  heated)  by  compres- 
sion into  moulds  in  the  manner  described  in  the  specification 
of  the  patent.  The  mode  of  upsetting,  widening,  and  shaping 
the  ends  of  the  bars  is  by  placing  the  ends,  after  the  bars  have 
been  rolled  into  proper  shape  and  size,  and  the  ends  heated, 
into  a  die-box  of  the  regular  form,  and  then  firmly  locking 
them  in  place,  and  with  great  power  pressing  them  up  endwise 
with  a  movable  head-die  until  the  hot  iron  fills  the  die-box. 
By  this  pressure  the  ends  are  upset,  widened,  and  compressed 
hito  the  desired  shape.  It  is  claimed  that  by  this  process  the 
ends  are  made  stronger  and  better  able  to  sustain  the  great 
strain  to  which  they  are  subjected  when  in  place  in  the  truss. 
The  defendant  upsets  the  ends  of  the  chords  made  by  it  before 
putting  them  into  the  die-box,  then  places  them  in  the  box, 
and  flattens  them  into  shape  in  much  the  same  way  that  is  de- 
scribed in  the  patent.  The  process  is  not  in  all  respects  the 
same,  but  perhaps  sufficiently  alike  to  constitute  an  infringe- 
ment if  the  claim  of  the  patent  were  only  for  the  process  of 
forming  the  widened  ends.  But  it  is  not  so,  and  probably  the 
patent  could  not  be  sustained  if  it  were ;  for  spike-heads,  nail- 
heads,  bolt-heads,  and  many  other  things  of  that  sort,  are  formed 
by  upsetting  and  compressing  hot  iron  in  the  same  way.  It 
is  only  the  use  in  truss  bridges  of  flat  bars  or  chords,  with  the 
ends  upset  and  widened  in  this  manner,  which  the  patentees 
claim  as  their  invention.  Their  claim  is  for  a  particular 
product,  made  by  a  particular  process  and  applied  to  a  particu- 
lar use.  The  patent  of  1865  refei*s  to  that  of  1862,  and  the 
invention  sought  to  be  patented  is  claimed  as  an  improvement 
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on  tbe  prior  one.  The  patente«6  gay :  "  Our  invention  CQftQiats 
of  certain  improvemente  in  the  coinatnu^tion  of  the  wroi^gbt- 
iron  truss  bridge  for  which  letters-patent  of  the  United  States 
were  granted  to  us  on  the  14th  of  January,  1862.  In  th«  truss 
bridge  shown  in  the  accompanying  drawings  the  general  ar- 
rangement of  tlie  parts  is  similar  to  that  shown  in  ojox  pre- 
vious patent  just  referred  to,  —  the  improvements  forming  the 
subject-matter  of  this  invention  relating  to  the  following  par- 
ticulars :  "  [then,  after  specifying  certain  improvemeniB  in  the 
posts  and  in  the  upper  chords  of  the  truss,  the  patentees  pro- 
ceed as  follows :  ]  ^^  2.  The  use  of  bottom  chords  of  thin  ¥nrougl^ 
iron  plates,  the  eye  of  which  at  each  end,  instead  of  being  cut 
out  of  a  rolled  plate  and  drilled  or  forged  into  shape,  is  upaet 
under  strong  compression,  so  as  to  give  at  the  eye  of  the  bar 
a  degree  of  strength  equal  or  superior  to  that  of  the  bar  at  any 
point  between  the  eyes."  Then,  describing  the  various  parts 
of  the  truss  in  its  improved  construction,  in  speaking  of  the 
bottom  ehords  (which  are  those  in  question)  the  patentees  say : 
*^  The  bases  of  the  posta.  A,  are  connected  at  their  bases  longi- 
tudinally by  the  lower  chords,  D,  of  which  four  may  be  placed 
parallel  to  each  other,  on  each  side  of  each  panel.  They  are 
made  of  thin  bars  of  rolled  iron^  of  sufficient  depth,  and  placed 
on  edge^  so  as  to  support  the  roadway,  and  are  attached  to  the 
bases  of  the  posts  by  the  connecting  pins,  N,  which  pass  through 
the  hole  or  eye  near  the  end  of  these  bars."  Again,  in  sum- 
ming up,  the  patentees  say :  ^^  The  lower  chords,  D,  consist  of 
wide^  thin  rolled  iron  bars,  with  enlarged  ends,  which  lave  made 
by  upsetting  the  rolled  bars  by  compressing  them  into  Mn^  de- 
sired shape  in  moulds  into  which  the  heated  iron  is  forced  under 
immense  pressure,"  &c.  And  then,  in  order  to  exclude  the 
idea  that  they  claim  the  mode  of  compressing  the  ends,  they 
add :  ^^  We  do  not  claim  the  upsetting  of  iron  bars  in  the  man- 
ner described,  nor  any  peculiar  mode  of  performing  thie  ^pAva- 
tion,  but  merely  the  use  of  chord-bars  for  bridges,  the  eyes  of 
which  are  thua  formed  so  as  to  give  additional  stiength  to  the 
bar  where  it  is  so  much  needed."  The  claims  are  then  set 
forth  categorically  in  the  uaual  manner,  the  third  claim  (the 
one  in  question)  being  in  these  wcrcb:  ^^Sd,  The  use  for  Ibe 
lower  chords  of  truss  frames  of  md*  and  thin  roUed  \mtB  with 
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enlarged  ends,  formed  by  apBetting  the  iron,  when  heated,  by 
oompression  into  moulds  of  the  required  shape,  for  the  purpose 
of  increasing  the  density,  toughness,  and  strength  of  the  eye 
of  the  rod,  and  enlarging  the  eye,  without  diminishing  its 
transverse  section,  substantially  asliereinbefore  described.*' 

Here,  again,  the  patentees  clearly  confine  themselves  to  ^^  wide 
and  thin  "  bars.  They  claim  the  use  in  truss  bridges  of  such 
bars  when  the  ends  are  upset  and  widened  in  the  manner  de- 
scribed. It  is  plain,  therefore,  that  the  defendant  company, 
which  does  not  make  said  bars  at  all,  but  round  or  cylindrical 
bars,  does  not  infringe  this  claim  of  the  patent.  When  a  claim 
is  so  explicit,  the  courts  cannot  alter  or  enlarge  it.  If  the 
patentees  have  not  claimed  the  whole  of  their  invention,  and 
the  omission  has  been  the  result  of  inadvertence,  they  should 
have  sought  to  correct  the  error  by  a  surrender  of  their  patent 
and  an  application  for  a  reissue.  They  cannot  expect  the 
courts  to  wade  through  the  history  of  the  art,  and  spell  out 
what  they  might  have  claimed,  but  have  not  claimed.  Since 
the  act  of  1836,  the  patent  laws  require  that  an  applicant  for  a 
patent  shall  not  only,  by  a  specification  in  writing,  fully  explain 
his  invention,  but  that  he  ^^  shall  particularly  specify  and  point 
out  the  part,  improvement,  or  combination  which  he  claims  as 
his  own  invention  or  discovery."  This  provision  was  inserted 
in  the  law  for  the  purpose  of  relieving  the  courts  from  the 
duty  of  ascertaining  the  exact  invention  of  the  patentee  by 
inference  and  conjecture,  derived  from  a  laborious  examination 
of  previous  inventions,  and  a  comparison  thereof  with  that 
claimed  by  him.  This  duty  is  now  cast  upon  the  Patent  Office. 
There  his  claim  is,  or  is  supposed  to  be,  examined,  scrutinized, 
limited,  and  made  to  conform  to  what  he  is  entitled  to.  If  the 
office  refuses  to  allow  him  all  that  he  asks,  he  has  an  appeal. 
But  the  courts  have  no  right  to  enlarge  a  patent  beyond  the 
scope  of  its  claim  as  allowed  by  the  Patent  Office,  or  the  ap- 
pellate tribunal  to  which  contested  applications  are  referred. 
When  the  terms  of  a  claim  in  a  patent  are  clear  and  distinct 
(as  they  always  should  be),  the  patentee,  in  a  suit  brought  upon 
the  patent,  is  bound  by  it.  Merrill  v.  Yeomam^  94  U.  S.  668. 
He  can  claim  nothing  beyond  it.  But  the  defendant  may  at 
all  times,  under  proper  pleadings,  resort  to  prior  use  and  the 
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general  history  of  the  art  to  assail  the  validity  of  a  patent  or 
to  restrain  its  construction.  The  door  is  then  opened  to  the 
plaintiff  to  resort  to  the  same  kind  of  evidence  in  rebuttal ;  but 
he  can  never  go  beyond  his  claim.  As  patents  are  procured 
ex  parte^  the  public  is  not  bound  by  them,  but  the  patentees 
are.  And  the  latter  cannot  show  that  their  invention  is  broader 
than  the  terms  of  their  claim ;  or,  if  broader,  they  must  be  held 
to  have  surrendered  the  surplus  to  the  public. 

The  construction  which  we  have  felt  bound  to  give  to  the 
patent  obviates  the  necessity  of  expressing  any  opinion  upon 
the  other  point  made  by  the  court  below,  namely,  that  the 
patents  only  covered  the  use  of  the  chords  in  question  in  truss 
bridges,  and  not  the  making  of  such  chords,  which  latter  is  all 
that  the  defendant  company  is  shown  to  have  done. 

Decree  affirmed. 


Railway  Company  v.  Stbwabt. 

1.  The  court,  in  construing  the  contract  between  the  parties  to  this  suit,  holds 
that  the  company  is  not  bound  to  deliver  the  stipulated  new  bonds  until 
all  the  construction  bonds  which  are  still  outstanding  shall  be  surrendered 
to  it,  or  due  proof  made  of  the  loss  of  such  as  cannot  be  produced,  and 
adequate  security  o£Fered  to  indemnify  the  company  against  liability  to  any 
adverse  claimant. 

S.  The  parties  in  interest  will  then  be  entitled  to  a  performance  of  the  contract 
by  the  company,  notwithstanding  a  decree  by  consent  and  in  part  perform- 
ance of  the  contract  has  been  rendered  by  the  District  Court  of  the  first 
Judicial  district  of  the  State  of  Kansas,  sitting  within  and  for  tlie  county  of 
Leavenworth,  directing  a  cancellation  of  the  construction  bonds  and  a  diiu 
charge  of  the  mortgage  securing  them. 

8.  The  court  calls  attention  to  the  irrelevant  matter  and  useless  repetitions  with 
which  the  record  in  this  case  is  incumbered ;  and,  while  reversing  the  decree 
below,  adjudges  that  the  parties  pay  their  respective  costs  in  this  court,  and 
refers  to  role  62  in  admiralty  as  containing  suggestions  which  may  serve 
as  an  appropriate  guide  in  making  up  the  record  in  a  case  at  Uw  or  in 
equity. 

Appbal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

The  case  was  argued  by  Mr.  John  P.  Uiher  for  the  appellant, 
and  submitted  on  printed  arguments  by  Mr.  Matt.  H.  Carpen-^ 
f #?r  and  Mr.  Jo%eph  B.  Stewart  for  the  appellee. 
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Mb.  Ghibp  JtrsTTGE  Waits  delivered  the  opinion  ol  libo 

court. 

This  is  a  bill  in  equity  filed  by  Stewart  as  complainant, 
Aug.  20,  1868,  against  the  Union  Pacific  Railroad  Company, 
Eastern  Division  (now  known  as  the  Kansas  Pacific  Railway 
Company),  the  National  Mechanics'  Bank  of  Baltimore,  the 
National  Union  Bank  of  Maryland,  and  the  National  Exohange 
Bank  of  Baltimore,  but  dismissed  by  the  complainant  as  against 
the  several  banks  made  defendants,  Nov.  28,  1871.  The  oase, 
as  stated  in  the  bill,  is  substantially  as  follows ;  — 

On  the  6th  of  January,  1866,  there  were  outstanding  foui 
hundred  and  fifty  land-grant  bonds  and  six  hundred  and  forty 
construction  bonds  of  the  railroad  company,  upon  whiok  it 
claimed  that  it  was  not  liable.  All  the  land-grant  boiids  and 
three  hundred  and  ninety  of  the  construction  bonds  were  owned 
or  controlled  by  Thomas  C.  Durant.  Stewart  owned  or  repre- 
sented the  remaining  two  h^indred  and  fifty  construction  bonds. 
A  suit  had  been  commenced  by  the  company,  and  was  then 
pending,  in  one  of  the  State  courts  of  Kansas,  against  Durant, 
Stewart,  and  others,  the  object  of  which  was  to  obtain  a  can- 
cellation of  the  construction  bonds,  and  the  mortgage  executed 
to  secure  their  payment.  There  were  also  other  matters  in  dis- 
pute between  Durant  and  the  company,  and  between  him  and 
John  D.  Perry,  its  president.  In  this  state  of  affairs,  Stewart, 
on  the  6th  of  January,  1866,  proposed  in  writing  to  the  com- 
pany, through  its  attorney,  to  surrender  all  the  land-grant  and 
the  construction  bonds  held  or  represented  by  Durant  or  him- 
self,  and  procure  a  release  by  Durant  of  all  actions  and  rightt 
of  action  which  he  had  or  might  have  against  John  D.  Perry 
or  the  company,  or  any  of  its  officers,  so  that  its  mortgages 
might  be  cancelled,  if  it  would  in  exchange  therefor  ea^ecute 
and  deliver  to  him,  for  the  parties  interested,  five  hundred  of 
its  bonds  of  $1,000  each,  secured  by  a  first  lien  on  the  first  one 
hundred  and  fifty  miles  of  the  lands  west  of  Fort  Riley,  gmnted 
by  Congress  to  aid  in  the  construction  of  its  read.  It  is  ^en 
alleged  that,  in  the  early  part  of  February  following,  this  propo- 
sition was  accepted,  with  some  slight  modificaticma,  and  that 
tibe  company  agreed  to  take  up  the  old  bonds  and  deliver  the 
proposed  new  ones  in  exchange ;  that  Durant,  ia  pumaaiace  oi 
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this  agreement,  executed  the  proper  release,  aurreadered  his 
bonds,  and  received  in  exchange  his  stipulated  portion  of  the 
new  secnrities ;  that  certain  persons  owning  some  of  the  bonds 
represented  by  Stewart  at  the  time  of  the  contract  accepted  the 
terms  of  the  settlement,  and  made  the  contemplated  exchange ; 
that  he,  Stewart,  was  the  owner  of  one  hundred  and  fifty-four 
of  the  construction  bonds,  for  which  there  still  remained  in  the 
hands  of  the  company  one  hundred  and  twenty-six  of  the  new 
issue,  to  be  exchanged  upon  surrender  in  accordance  with  the 
terms  of  the  settlement,  but  that  he  was  unable  to  produce  his 
bonds,  as  they  were  in  the  possession  of  the  banks  that  were 
made  defendants,  and  they  refused  to  give  them  up.  He  in- 
sisted,  however,  that  the  bonds  were  his,  and  that  they  were  no 
longer  binding  upon  the  company.  He  accordingly  prayed  that 
the  company  might  be  required  to  deliver  to  him  the  bonds 
which  were  held  for  exchange  under  the  terms  of  the  agree- 
ment of  settlement. 

The  company  answered,  denying  substantially  all  the  ma- 
terial allegations  in  the  bill. 

From  the  testimony,  it  appears  that  Stewart  made  the  propo- 
sition set  forth  in  his  bill,  and  that  it  led  to  an  interview 
between  Durant  and  the  officers  of  the  company,  at  Philadel- 
phia, early  in  February,  1866,  at  which  Stewart  was  present, 
representing  his  own  interests.  Durant  objected  to  the  terms 
proposed  by  Stewart ;  and,  after  some  negotiation,  a  settlement 
was  finally  agreed  upon,  by  which  the  bonds  held  by  all  the  par- 
ties were  to  be  surrendered,  and  in  consideration  thereof  the 
company  was  to  pay  Durant  $100,000  in  cash  and  notes,  and 
execute  and  deliver  four  hundred  new  bonds  of  $1,000  each, 
secured  by  mortgage  on  the  lands  of  the  company  lying  on  the 
first  one  hundred  miles  of  its  read  west  of  Fort  Riley.  As  part 
of  the  settlement,  also,  the  company  was  authorized  to  enter  in 
the  suit  pending  in  the  State  court  of  Kansas  a  decree  direct- 
ing the  cancellation  of  the  constiniction  bonds  and  the  dischaige 
of  the  mortgage  securing  them. 

Pursuant  to  this  arrangement,  1^  company  executed  its  new 
bonds  and  mortgage ;  and,  during  the  latter  part  of  April,  1866, 
Durant  surrendered  his  old  bonds,  and  received  the  part  of  the 
new  issue  which,  as  between  him  and  the  holders  of  the  other 
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oonstraction  bonds,  it  was  stipalated  he  should  have.  Alexaa- 
der  Hay,  also,  who  owned  seyenty-six  of  the  bonds  represented 
by  Stewart  in  the  settlement,  made  his  exchanges ;  and  since 
the  commencement  of  this  suit  twenty  more  have  been  taken 
up  by  the  company.  This  leaves  outstanding  one  hundred  and 
fifty-four  bonds,  claimed  by  Stewart,  which  were  not  exchanged 
at  the  same  time  with  the  others,  because  of  his  inability  to 
control  them  for  that  purpose.  The  parties  actually  holding 
them  did  present  them,  but  on  account  of  his  objections  the 
exchange  was  not  made. 

In  accordance  with  the  terms  of  the  settlement,  a  decree,  can- 
celling the  construction  bonds  and  discharging  the  mortgage, 
was  entered  in  the  suit  pending  in  the  State  court. 

None  of  the  one  hundred  and  fifty-four  bonds  have  been  sur- 
rendered to  the  company,  but  deliveries  of  new  bonds  held  for 
exchange  have  in  some  cases  been  made  upon  the  order  of  Stewart 
without  a  corresponding  surrender. 

Fifty  of  the  old  bonds  were  lost,  and  cannot  be  produced. 
Hamilton  G.  Fant,  claiming  to  be  the  owner  of  them,  filed  with 
the  master  in  this  cause  the  evidence  of  his  title,  and  of  their 
loss,  and  asks  that  their  distributive  share  of  the  new  bonds 
may  be  given  to  him.  Of  the  remainder  there  were  presented 
to  the  master  by  W.  A.  Coit,  five ;  H.  G.  Fant,  four ;  R.  F.  Bald- 
win, sixty ;  George  £.  Jarvis,  five.  The  other  thirty  are  claimed 
by  William  E.  Edmonds,  and  they  have  never  been  presented 
to  the  master. 

Each  of  the  persons  presenting  the  bonds  claims  them  eithei 
as  owner  or  as  pledgee ;  and  Fant  claims  to  have  an  assignment 
of  the  whole,  as  security  for  moneys  loaned  to  Stewart,  or  for 
obligations  incurred  on  his  account.  Stewart  disputes  the 
claims  of  all  the  different  holders,  including  Fant,  and  insists 
that  he  is  entitled  to  a  decree  awarding  to  him  all  the  new 
bonds  now  remaining  with  the  company,  to  carry  out  the  settle- 
ment as  finally  concluded. 

None  of  the  persons  filing  the  bonds  with  the  master,  or  ask 
ing  an  order  of  distribution  in  their  favor,  are  parties  to  the 
suit,  to  such  an  extent  or  in  such  a  manner  that  their  title  can 
be  litigated  and  determined  here.  They  come  in  only  for  the 
purpose  of  surrendering  their  bonds  and  receiving  in  exchange 
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their  respective  shares  of  the  fund  produced  by  the  settlement. 
Stewart  may  resist  their  recovery ;  but  he  cannot  by  their  ►pres- 
entation of  the  bonds  secure  the  possession  and  control  of  them, 
and  then  upon  the  surrender  claim  for  himself  the  stipulated 
equivalent  in  exchange. 

The  company  is  not  bound  to  make  the  exchange  until  the 
surrender  is  perfected.  It  is  not  required  to  litigate  titles  for 
Stewart,  —  that  he  must  do  for  himself.  When  that  is  done,  if 
he  secures  the  control  of  the  bonds,  he  may  be  entitled  to  call 
upon  the  company  to  carry  out  its  contract  of  exchange.  But 
until  then,  he  is  in  no  condition  to  insist  upon  performance. 
The  contract  on  the  part  of  the  company  was  to  make  the 
exchange  upon  the  surrender  of  all  the  old  bonds.  It  is  not 
required  to  deal  with  the  individual  owners  separately,  but 
only  to  accept  the  surrender  of  all,  and  give  the  new  bonds  in 
exchange.  So  far  as  it  has  gone,  however,  it  is  bound  by  what 
it  has  done ;  but  it  is  not  under  obligations  to  go  further  in  that 
direction.  Until,  therefore,  Stewart  surrenders  all  the  remain- 
ing outstanding  bonds,  or  makes  satisfactory  proof  of  their  loss, 
and  furnishes  security  against  the  further  liability  of  the  com- 
pany to  any  other  holder,  he  cannot  require  it  to  give  him  the 
balance  of  the  new  bonds  which  it  still  holds  for  exchange. 

The  decree  of  the  State  court  having  been  entered  by  con- 
sent, and  in  part  performance  of  the  agreement  of  settlement, 
is  not  a  bar  to  a  suit  for  an  appropriation  of  the  fruits  of 
the  settlement.  The  outstanding  bonds  are  still  binding  upon 
the  company  to  the  extent  that  may  be  necessary  to  enable  the 
owners  of  them  to  secure  the  benefit  of  the  consideration  agreed 
to  be  paid  for  their  cancellation.  The  present  holders,  though 
not  parties  to  the  suit  in  which  the  decree  was  entered,  are  at 
liberty  to  treat  the  settlement  as  made  for  their  benefit,  and  to 
act  accordingly. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to 
inquire  whether  the  contract  stated  in  the  bill  is  the  same  as 
that  which  has  been  proven.  The  evidence  as  it  stands  is  not 
sufficient  to  entitle  Stewart  to  recover  upon  either.  Both  that 
averred  and  that  proved  require  him  to  surrender  his  bonds  for 
cancellation  before  he  can  demand  the  new  ones  in  exchange. 
That  he  is  unable  to  do ;  and,  consequently,  at  this  time  he  is  not 


284  Railway  Co.  v.  SnewAnr.  [Sup.  Ct. 

entitled  to  the  decree  he  asks.  It  is  umeoeaiary  te  determine 
what  would  be  his  rights  if  all  the  adverse  elaimaiits  were  in 
court,  so  that  a  decree  could  be  entered  which  would  settle 
their  conflicting  claims  as  between  each  other,  and  protect  the 
company  against  fuither  liability.  They  are  not  here,  and  any 
decree  rendered  against  them  in  favor  of  Stewart  would  not  be 
binding  upon  them  without  their  consent. 

This  disposes  of  the  case ;  but  we  feel  it  our  duty  to  call  at- 
tention to  the  very  unsatisfactory  manner  in  which  the  Fecord 
has  been  made  up  and  sent  here  for  the  purposes  of  this  appeal. 
It  contains  nearly  twelve  hundred  printed  pages,  and  is  full  of 
irrelevant  matter  and  useless  repetitions.  All  that  is  material 
for  the  proper  presentation  of  the  cause  might  easily  have  been 
put  into  one-fourth  the  9pace.  It  opens  with  a  copy  of  the  bill, 
occupying  seventeen  pages ;  and  immediately  following  this  is  a 
certified  copy  of  the  same  bill,  attached  to  the  return  of  the  ser- 
vice of  a  subpoena  upon  one  of  the  corporation  defendants,  as  to 
which  the  suit  was  subsequently  dismissed.  The  proposition 
made  by  Stewart  on  the  6th  of  January,  1866,  and  which  is 
claimed  to  have  been  the  basis  of  the  contract  sued  upon,  is 
copied  no  less  than  ten  times,  and  an  affidavit  of  bis,  which 
occupies  seventeen  pages,  is  copied  three  times  within  a  space 
of  seventy  pages.  These  are  bat  specimens  of  the  gross  irregu- 
larities with  which  the  record  abounds.  In  addition  to  this,  the 
matter  is  not  well  arranged,  and  the  index  is  almost  useless. 
We  have  long  suffered  from  the  want  of  attention  of  parties,  or 
their  counsel,  and  the  incapacity,  not  to  say  dishonesty,  of  clerks 
below  in  matters  of  this  kind,  and  deem  this  a  proper  occasion 
for  applying  the  remedy  for  such  neglect  or  abuse.  We  are  at  a 
loss  to  determine  whether  the  complainant  or  defendant  is  most 
to  blanoe  for  the  irrelevant  matter  which  has  been  introduced 
into  this  case ;  but  it  is  clearly  the  duty  of  the  party  who  takes 
an  appeal  to  see  to  it  that  the  record  is  properly  presented  here. 
Care  should  be  taken  that  coats  are  not  unnecessarily  increased 
by  incorporating  useless  papers,  and  that  the  case  is  presented 
fairly  anil  intelligently.  While,  therefore,  the  decree  in  this 
ease  will  be  reversed,  each  party  will  be  required  to  pay  his 
own  coels  in  this  court.  We  shall  not  hesitate  to  apply  the 
same  remedy  hereafter  in  cases  where  the  ciroivmstaoces.  are 
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eucli  t»  to  require  it.  Under  rule  24,  par.  8,  the  court  below 
•will  be  i*equired,  when  the  mandate  goes  down,  to  tax  the  oosto 
of  the  transcript  of  the  record  below  as  part  of  the  costs  in  the 
case.  That  court  will  then  have  an  opportunity,  if  it  sees  fit, 
of  making  an  order  in  respect  to  the  amount  its  clerk  shall  be 
permitted  to  charge. 

It  is  not  easy  to  prescribe  by  rule  what  a  record  in  all  cases 
shall  contain  or  what  shall  be  excluded ;  but  rule  52  in  admi- 
ralty contains  suggestions  which  may  serve  as  an  appropriate 
guiile  in  cases  at  law  or  in  equity. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the 
cause  remanded  with  instructions  to  enter  a  decree  dismissing 
the  bill  without  prejudice  of  the  right  of  the  complainant  or 
the  holders  of  the  construction  bonds,  which  are  the  subject 
of  the  action,  to  commence  another  suit  to  enforce  the  alleged 
contract  of  settlement,  whenever  they  shall  be  in  a  condition 
80  to  do.  Each  party  to  these  appeals  is  required  to  pay  his 
own  costs  in  this  court ;  and  it  is  So  ordered. 


Cambuston  v.  United  States. 

The  District  Court,  in  the  exercise  of  its  jurisdiction,  under  an  act  entitled  "  An 
Act  to  ascertain  and  settle  the  prirate  land  claims  in  the  State  of  California," 
apprised  March  8,  1867  (9  Stat.  681),  rendered  a  decree  Not.  12,  1859, 
rejecting  the  claim  of  A.  He  died  Jan.  22, 1869,  and  his  executrix  was,  by 
an  order  of  the  court  entered  April  8, 1876,  permitted  to  become  the  party 
claimant  of  the  land.  She  thereupon  moved  for  a  new  trial  and  the  reversal 
of  the  decree.  Tlie  motion  was  overruled ;  and,  on  the  same  day,  an  appeal 
was  allowed  her  fh>m  the  decree  and  from  the  order  refusing  a  new  trial. 
Held,  1.  That  the  appeal  flrom  the  decree  was  not  taken  in  time.  2.  That  no 
appeal  lies  from  tlie  order  refusing  a  new  trial. 

Motion  by  the  United  States  to  dismiss  an  appeal  from 
the  District  Court  of  the  United  States  for  the  District  of 
California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  moti<m  was  submitted  on  printed  arguments  by  the 
Solicitor'  General  for  the  United  States,  and  by  Mr,  JEdmond 
L.  Q-oold  for  the  appeUfMit. 


Gambuston  v.  United  States.  [Sup.  Ot. 

Mb.  Chief  Justiob  Waitb  deliyered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  California,  in  a  proceeding  under 
the  ^*  Act  to  ascertain  and  settle  the  private  land  claims  in 
the  State  of  California,"  passed  March  8,  1851.  9  Stat.  681. 
The  case  was  here  at  the  December  Term,  1867,  when  a  former 
decree  of  the  District  Court  was  reversed,  and  the  cause  sent 
back  for  further  hearing.  United  States  v.  Cambvston^  20  How. 
59.  The  mandate  was  filed  in  the  court  below.  May  5,  1859, 
.  and  the  further  hearing  resulted  in  a  decree,  Nov.  12,  1859, 
rejecting  the  claim.  The  court  adjourned  for  the  term  on  the 
first  Monday  in  December,  1859,  previous  to  which  time  no 
motion  for  a  new  trial  or  petition  for  rehearing  had  been  filed. 

On  the  24th  of  February,  1860,  Lansing  B.  Mizner,  as  '*  a 
party  in  interest,"  filed  with  the  clerk  of  the  court  a  petition 
for  rehearing.  What  his  interest  actually  was  nowhere  appears 
in  the  record.  A  copy  of  this  petition  was  served  on  the  dis- 
trict attorney  of  the  United  States  the  same  day  the  original 
was  filed  in  the  clerk's  office ;  and,  March  18, 1860,  the  district 
attorney  and  the  attorney  for  the  claimant  entered  into  the 
following  stipulation :  — 

"It  is  hereby  stipulated  that  Tully  R.  Wise,  acting  United 
States  district  attorney,  waived  written  notice  to  him  of  a  motion 
to  be  made  for  a  new  trial  during  the  term  of  the  United  States 
District  Court,  ending  the  first  Monday  in  December  last,  and  that 
he  considered  a  verbal  notice  of  intention  to  move  as  satlicient  to 
him,  and  then  given  to  him,  the  said  Wise.  Jt  is  further  stipulated, 
♦hat,  if  the  said  Henry  Gambuston  now  has  the  right  to  have  the 
said  motion  heard,  it  shall  not  be  prejudiced  by  delay  until  the 
return  of  the  Hon.  Ogden  Hoffman .'^ 

Nothing  further  was  done  until  April  2,  1875,  when  the 
widow  of  Gambuston  —  he  having  died  Jan.  22, 1869  —  appeared 
in  court  and  asked  to  ^^be  permitted  to  become  the  party 
claimant  of  the  land,"  as  executrix  of  the  will  of  her  deceased 
husband,  which  had  been  admitted,  to  probate  May  3,  1869. 
An  order  to  this  effect  was  made  April  8,  1875,  and  on  the 
same  day  the  claimant  asked  that  a  new  trial  be  granted,  and 
that  the  decree  rejecting  the  claim  might  be  reversed*     The 
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parties  thereupon  appeared,  and,  after  hearing,  the  court  denied 
the  motion.  On  the  same  day,  April  8,  1875,  this  appeal  was 
allowed,  both  from  the  final  decree  and  the  order  refusing  a 
new  trial.  The  United  States  now  move  to  dismiss  the  appeal, 
because  taken  too  late. 

The  statute  in  force  when  the  decree  was  rendered  provided 
that  writs  of  error  and  appeals  should  not  be  brought  to  this 
court  except  within  five  years  after  passing  or  rendering  the 
decree  or  judgment  complained  of.  1  Stat.  85,  sect.  22.  As 
this  decree  was  rendered  Nov.  12,  1859,  and  the  appeal  not 
taken  until  April  3,  1875,  it  is  clear  that  the  motion  to  dismiss 
should  be  granted,  unless  the  petition  for  rehearing  or  motion 
for  a  new  trial  suspended  the  operation  of  this  statute. 

In  Brockett  v.  Brockett^  2  How.  238,  it  was  held  that  a  peti- 
tion for  rehearing  filed  during  the  term,  and  actually  enter- 
tained by  the  court,  suspended  the  operation  of  a  decree  in 
equity  until  the  petition  was  disposed  of.  Neither  the  petition 
for  a  rehearing  nor  the  motion  for  a  new  trial  in  this  case  was 
filed,  or  the  attention  of  the  court  in  any  manner  called  to 
such  a  proceeding,  during  the  term  at  which  the  decree  was 
rendered.  The  proceeding  before  the  District  Court  was  statu- 
tory, and  not  at  common  law  or  in  equity.  It  was,  however,  a 
suit,  and  must  be  governed  by  the  rules  of  law  applicable  to 
tliat  class  of  judicial  proceedings.  Consequently,  when  the 
term  closed  at  which  the  decree  was  rendered,  the  parties 
were  out  of  court,  and  the  jurisdiction  ended  so  far  as  that 
court  was  concerned,  no  steps  having  been  taken  to  keep  it 
alive.  The  decree  was  then  in  full  force  and  operative  for  all 
purposes. 

According  to  the  practice  in  suits  at  common  law  and  in 
equity,  no  step  has  since  been  taken  which  can  have  the  effect 
of  suspending  the  decree  for  the  purpose  of  an  appeal.  By 
sect.  726  of  the  Revised  Statutes,  the  courts  of  the  United 
States  are  empowered  to  grant  new  trials  in  cases  where  there 
has  been  a  trial  by  jury,  for  reasons  for  which  new  trials  have 
usuallj'  been  granted  in  the  courts  of  law ;  and  by  sect.  987, 
when  a  Circuit  Coui*t  enters  judgment  in  a  civil  action,  either 
upon  a  verdict  or  on  a  finding  of  the  court  upon  the  facts, 
execution  may,  on  motion  of  either  party,  at  the  discretion  of 
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the  court,  and  on  such  conditions  for  the  Becnrity  of  the  adyerse 
party  as  it  may  judge  proper,  be  stayed  forty-two  days  from 
the  time  of  entering  judgment,  to  give  time  to  file  in  the 
clerk's  office  of  the  court  a  petition  for  a  new  trial.  If  such 
petition  is  filed  within  such  term  of  forty-two  days,  with  a 
certificate  thereon  of  any  judge  of  the  court  that  he  allows  it 
to  be  filed,  execution  shall,  of  course,  be  further  stayed  until 
the  next  session  of  the  court.  From  this  legislation  it  is 
apparent  that  it  was  not  the  policy  of  Congress  to  suspend  the 
operation  of  a  judgment  so  as  to  allow  an  application  for  a 
new  trial  in  any  case  beyond  a  period  of  forty-two  days  from 
the  time  of  its  rendition.  Here  judgment  was  rendered  Nov.  12, 
1859,  and  the  petition  for  rehearing  was  not  filed  until  one 
hundred  and  twenty-five  days  thereafter.  The  stipulation 
between  counsel,  under  date  of  March  18,  1860,  was  not  that 
a  motion  for  new  trial  had  been  filed,  but  that  notice  of  an 
intention  to  make  such  a  motion  had  been  given ;  and  that,  if 
a  hearing  could  then  be  had,  it  should  not  be  prejudiced  by 
further  delay  until  the  return  of  the  district  judge.  This 
application  seems  never  to  have  been  brought  to  the  attention 
of  the  court.  It  is  unnecessary  to  decide  whether  such  a 
motion  can  be  filed  after  the  term  has  closed,  if  no  application 
is  made  during  the  term  for  stay  of  execution  under  the  statute 
or  for  an  extension  of  time  to  prepare  the  motion. 

In  suits  in  equity  the  practice  is  even  more  strict.  Equity 
rule  88  provides  that,  in  cases  where  an  appeal  lies  to  this 
court,  no  rehearing  shall  be  granted  after  the  term  at  which 
the  final  decree  shall  have  been  entered  and  recorded. 

We  are  clearly  of  the  opinion,  therefore,  that  the  appeal 
from  the  decree  of  Nov.  12,  1859,  waa  not  taken  in  time,  and 
as  no  appeal  lies  from  the  order  refusing  the  new  trial,  —  WarMf 
V.  Norton  et  al.^  20  How.  448,  —  it  follows  that  the  moticm  to 
dismiss  must  be  granted ;  and  it  is  So  ordered. 
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Beokwith  v.  Talbot. 

1.  II  if  not  an  absolnte  rale  that  collateral  papen,  made  hj  a  par^,  which  art 
adduced  in  eridence  against  him  to  supply  the  want  of  his  signature  to 
a  written  agreement,  required  by  the  Statute  of  Frauds  to  be  "  subscribed 
by  tlie  party  chargeable  therewith/'  should,  on  their  fkce,  and  without  th« 
aid  of  parol  proof,  sufficiently  demonstrate  their  reference  to  such  agree- 
ment 

S.  If  the  interest  and  cause  of  action  of  the  promisees  under  an  agreement  be 
scTcral,  each  may  maintain  an  action  against  the  promisor. 

Ebbob  to  the  Supreme  Court  of  the  Territory  of  Colorado 
The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  WiUiam  IT.  Phillips  for  the  plaintiff  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Justice  Bbabley  deliyered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Talbot  against  George  C. 
Beckwith  in  the  District  Court  of  Colorado  for  the  County  of 
Fremont,  to  recover  damages  for  the  breach  of  a  contract  al- 
leged to  have  been  made  on  the  7th  of  October,  1870,  between 
the  plaintiff  and  two  others  on  the  one  part,  and  the  defendant 
on  the  other,  whereby  they  were  to  herd  and  care  for  a  large 
herd  of  cattle  for  the  defendant,  from  that  time  until  the  fifth 
day  of  December,  1872,  for  which  he  was  to  give  them  one-half 
of  what  the  cattle  and  their  increase  should  then  bring  over, 
$86,681.60 ;  that  is,  to  each  one-third  of  such  half.  The  dec- 
laration alleged  that  the  plaintiff  and  the  two  persons  who 
entered  into  the  contract  together  with  him  (who  were  the 
sons  of  the  defendant)  performed  their  part  of  it,  but  that  the 
defendant  refused  to  sell  the  cattle,  or  to  pay  the  plaintiff  his 
share  of  their  value  above  the  said  sum. 

On  the  trial,  two  defences  were  relied  on  which  are  made 
the  subject  of  assignments  of  error  here :  First,  that  the  alleged 
contract  was  void  by  the  Statute  of  Frauds,  because,  though  not 
to  be  performed  within  a  year,  it  was  not  in  writing  signed  by 
the  defendant ;  secondly,  that  it  was  a  joint  contract  on  which 
the  plaintiff  could  not  maintain  a  separate  action. 

The  territorial  Statute  of  Fraudf>  dec^lares  that  ^^  eyery  agree- 
ment which  by  its  terms  is  not  to  be  performed  within  a  year, 
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finless  some  note  or  memorandum  thereof  be  in  writing  and 
subscribed  by  the  party  ehai^eable  theiowith,  shall  be  yoid.'* 
The  verbal  difference  between  this  statute  and  that  of  Charles  II. 
is  not  fliatetial  in  this  case. 

It  appeared  on  the  trial  that  the  agreement  made  by  the 
parties  was  eommitted  to  writing  at  the  defendant's  instance, 
and  was  in  the  following  words,  to  wit :  — 

tt  yi^j,  MouKTAiN  Yallbt^  Oot.  7,  1870, 
'^  This  is  to  certify  that  the  undersigned  have  taken  two  thousand 
two  hundred  and  five  head  of  cattle,  valaed  at  $36,681.60  on  shares 
from  George  C.  B^ckwJth ;  time  to  expire  on  the  fifth  day  of  De- 
cember, 1872 ;  then  Qeorge  C.  Beckwith  to  sell  the  cattle  and  retam 
the  amount  the  cattle  are  valued  at  above.  Of  the  amount  the  cat- 
tle sell  at  over  and  above  the  said  valuation,  George  G.  Beckwith 
to  retain  one  half,  and  the  other  half  to  be  equally  divided  between 
C.  W.  Talbot,  and  Elton  T.  Beckwith,  and  Edwin  F*  Beckwith. 
^Signed)  «*  C.  W.  Talbot. 

**  Elton  T.  Bbckwith. 
«  Edwin  P.  Bbckwith." 

This  agreement  was  signed  by  the  plaintiff  and  the  two 
young  Beckwiths,  but  was  not  signed  by  the  defendant.  It 
was  delivered  to  him,  however,  and  was  kept  by  him  until  he 
produced  fiind  proved  it  on  the  trial.  It  was  conceded  by  both 
parties  that  this  was  the  agreement  under  which  the  Services 
of  the  plaintiff  were  performed. 

Two  letters  written  by  the  defendant  to  the  plaintiff  on  the 
subject-matter  of  the  contract,  and  whilst  he  had  the  said  agree- 
ment in  his  possession,  and  whilst  it  was  being  executed  by  the 
plaintiff,  namely,  one  on  the  21st  of  September,  1872,  and  the 
other  on  the  10th  of  November,  1872,  wei*e  also  produced  in 
evidence ;  from  which  the  following  are  extracts :  — 

"Denver,  Sept.  21,  1872. 

"  Mb.  Talbot,  Sib,  —  On  my  arrival  from  the  mountains,  I  re- 
ceived your  letter.  As  I  have  wrote  you  before,  every  day  I  see 
parties  here  that  is  offering  their  cattle  very  low.  ...  I  have  used 
every  exertion  for  the  last  three  months  to  sell.  .  .  . 

"  You  suggest  giving  you  a  part  of  the  Cattle.  That  is  entirely 
outside  of  the  agreement.  Also,  where  would  be  the  interest  on 
the  amount  put  in  the  cattle  coming  fVom  ?    And  also  Elton  and 
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Edwin  would  be  glad  to  do  the  same ;  but  at  that  rate  I  would  not 
get  my  money  back  I  pat  into  the  cattle. 

.  '^  The  cattle  must  be  sold  and  settled  up  according  to  the  agree- 
ment. I  will  do  every  thing  I  can  to  sell  at  the  best  advantage, 
and  you  shall  have  every  chance  to  get  a  purchaser  for  the  cattle  so 
as  to  make  the  most  out  of  them.  .  .  . 

^^  Tou  shall  have  no  chance  to  complain  in  my  keeping  up  to  the 
agreement,  as  I  shall  strictly,  although  I  have  heard  you  have  made 
complaints  to  parties,  which  I  think  is  very  unfair,  and  the  parties 
you  told  so  said  so  too.  .  . 

**  Yours  respectfully,  Gbobgb  C.  Bjbckwith.'* 

"  Dbkybb,  Nov.  10, 1872. 

^Mb.  Talbot,  Sib,  —  At  first  I  thought  it  useless  to  answer 
your  letter,  as  I  am  bound  by  the  agreement  to  sell  the  cattle  in  a 
very  short  time.  .  .  I  notified  you  to  get  a  purchaser  for  the  cattle 
months  ago ;  and  what  have  I  received  from  you  in  return  and  for 
my  pay  ?  I  must  say  I  have  never  been  treated  so  meanly  by  ;i 
man  in  my  life.  My  rights  was  to  sell  the  cattle.  Does  the  agree- 
ment say  that  I  was  to  say  any  thing  to  you  or  any  one  else  ? 

**  But  what  next  ?  You  quaiTelled  with  me  because  I  would  not 
break  the  agreement  and  give  you  the  cattle  to  sell  at  figures  less 
than  I  had  kept  them  in  Denver  for  sale.  Now,  I  have  been  offered 
$81,000  for  the  cattle.  I  have  written  to  Edwin,  and  he  will  state 
to  you  what  I  wrote  him  to  say  to  you. 

"  Yours,  in  haste,  Gbobge  C.  Bbckwith.'* 

We  agree  with  the  Supreme  Court  of  Colorado  that,  in  the 
face  of  this  evidence,  produced  by  the  defendant  himself,  he 
cannot  deny  the  validity  of  the  agreement.  His  letters  are  a 
clear  recc^ition  of  it.  In  them  he  refers  to  "  the  agreement " 
again  and  again.  He  declares  his  intention  to  adhere  to  it, 
and  to  hold  the  plaintiff  to  it.  What  agreement  could  he  pos- 
sibly refer  to  but  the  only  one  which,  so  far  as  appears,  was 
ever  made:  the  one  which  he  took  into  his  possession,  and  then 
had  in  his  possession ;  the  one  under  which  it  was  conceded  the 
parties  were  then  acting  ?  The  defendant,  being  examined  as 
a  witness  on  his  own  behalf,  and  testifying  with  regard  to  the 
contract  between  the  parties,  said,  "*•  The  matter  was  all  talked 
over,  and,  I  thought,  understood.  I  said  to  my  son  Elton,  ^  You 
understan  i  the  matter.     Will  you  take  a  pen  and  paper  and 
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write  the  contract? '  He  wrote  it.  Talbot  read  it  and  signed 
it,  and  then  my  sons  signed  it."  On  cross-examination,  he  said, 
**  The  contract  was  delivered  to  me  after  it  was  signed,  and  has 
remained  in  my  possession  ever  since  until  this  trial." 

It  is  undoubtedly  a  general  rule  that  collateral  papers,  ad- 
duced to  supply  the  defect  of  signature  of  a  written  agreement 
under  the  Statute  of  Frauds,  should  on  their  face  sufficiently 
demonstrate  their  reference  to  such  agreement  without  the  aid 
of  parol  proof.  But  the  rule  is  not  absolute.  Johnson  v.  Dodg- 
son,  2  Mee.  &  W.  668;  Salmon  Falls  Co.  v.  &oddard,14  How. 
446.  There  may  be  cases  in  which  it  would  be  a  violation  of 
reason  and  common  sense  to  ignore  a  reference  which  derives 
its  significance  from  such  proof.  If  there  is  ground  for  any 
doubt  in  the  matter,  the  general  rule  should  be  enforced.  But 
where  there  is  no  ground  for  doubt,  its  enforcement  would  aid, 
instead  of  discouraging,  fraud.  Suppose  an  agreement  be  made 
out  and  signed  by  one  of  the  parties,  the  other  being  absent. 
On  the  following  day,  the  latter  writes  to  the  party  who  signed 
it  as  follows :  **  My  son  informs  me  that  you  yesterday  execu- 
ted our  proposed  agreement,  as  prepared  by  J.  S.  I  write  this 
to  let'  you  know  that  I  recognize  and  adopt  it."  Would  not 
thia  be  a  sufficient  recognition,  especially  if  the  parties  should 
act  under  the  agreement  ?  And  yet  parol  proof  would  be  re- 
quired to  show  what  agreement  was  meant.  The  present  case 
is  as  strong  as  that  would  be.  In  our  judgment,  the  defendant, 
unless  he  could  show  the  existence  of  some  other  agreement, 
was  estopped  from  denying  that  the  agreement  referred  to  by 
him  in  his  letters  was  that  which  he  induced  the  plaintiff  to 
sign,  and  which  he  put  in  his  pocket  and  kept,  and  sought  to 
enforce  against  the  plaintiff  for  two  whole  years. 

On  this  point,  therefore,  we  are  clearly  of  opinion  that  no 
error  was  committed  by  the  court  below. 

The  allegation  that  the  plaintiff  was  interested  jointly  with 
the  defendant's  two  sons,  and,  therefore,  could  not  maintain  a 
separate  action  for  his  equal  share  of  the  profits,  is  equally  unten- 
able. Their  interests  were  separate.  They  were  all  employed 
and  hired  by  the  defendant  to  herd  his  cattle.  The  evidence 
shows  that  each  supported  himself,  found  his  own  assistance, 
and  paid  his  own  expenses.     Each  was  to  have  as  his  compen- 
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aation  one*third  of  half  the  increased  value  of  the  cattle  at  the 
end  of  the  employment.  Neither  was  interested  in  the  com* 
pensation  due  to  the  other.  Sergeant  Williams,  in  his  note  to 
Hcclestan  t.  Clipsham^  1  Saund.  154«  says,  ^^  Though  a  man 
coyenant  with  two  or  more  jointly,  yet  if  the  interest  and  cause 
of  action  of  the  covenants  be  several  and  not  joint,  the  covenant 
shall  be  taken  to  be  several,  and  each  of  the  covenantees  may 
bring  an  action  for  his  particular  damage,  notwithstanding  the 
words  of  the  covenant  are  joint."  In  the  present  case,  the  cause 
of  action  was  the  service  performed  under  the  contract ;  and 
each  performed  his  own  distinct  service,  and  was  entitled  to  dis- 
tinct and  separate  compensation  therefor.  The  case  is  precisely 
within  the  category  stated  by  the  learned  annotator.  It  is  very 
similar  also  to  that  of  Servante  and  Others  v.  James^  10  B.  &  C. 
410,  where  the  master  of  a  vessel  covenanted  with  the  several 
part-owners  to  pay  to  them  severally  in  certain  proportions  the 
moneys  which  he  should  receive  from  the  government  for  carry- 
ing the  mails ;  and  it  was*  held  that  the  covenant  inured  to  them 
severally  and  not  jointly,  because  their  interests  were  several. 
The  case  is  also  quite  similar  to  that  of  an  engagement  with 
seamen  for  a  whaling  voyage,  where  each  is  to  receive  for  his 
compensation  a  certain  percentage  of  the  profits  of  the  voyage. 
Though  they  work  together  and  in  co-operation,  they  do  not 
become  partners,  nor  does  either  acquire  any  interest  in  the 
compensation  of  the  others.     The  interest  of  each  is  separate. 

In  the  present  case,  the  material  fact  is  that  the  plaintiff  and 
his  associates  were  employes,  and  not  proprietors.  They  were 
in  the  service  of  the  defendant,  and  employed  in  and  about  his 
property  and  business,  a^id  not  their  own.  Hence  they  were 
not  psfrtners,  either  with  each  other  or  with  him.  They  were 
not  liable  for  any  losses.  The  entire  responsibility  for  these 
was  on  him.  They  were  only  interested  in  the  losses  as  they 
might  affect  the  amount  of  their  ultimate  compensation. 

These  considerations  dispose  of  another  point  made  by  the 
plaintiff  in  error,  though  not  distinctly  assigned  for  error; 
namely,  that  the  contract  created  a  partnership  between  the 
defendant  and  the  other  parties  to  it.  No  such  result  was  in- 
tended, nor  does  it  follow  from  any  fair  construction  of  the 
contract,    lliere  was  no  community  of  interest  in  the  capital 
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Miploytd,  nor  in  die  profttt  and  loaaas.  The  oattLe  rsnuaned 
feha  entire  property  of  the  defendant.  If  the  whole  herd  had 
perished  by  distemper,  it  would  haye  been  his  loss  alcme,  and 
the  other  parties  would  only  have  been  interested  in  the  loes 
of  oompensation  for  their  services. 

JudgmeiU  affirmsd. 


PXABfiOK  V.  YbWDALL. 

1.  Wbsrv  *  writ  of  error  U  dsfectiTe  in  the  statement  of  the  pertici  thereto^  the 
right  to  smend  is  not  absolute,  under  sect.  1006,  ReT.  Stat. ;  but  the  eoort, 
in  its  discretion,  may  allow  the  requisite  amendment  to  be  made  upon  such 
terms  as  it  may  deem  just 

3.  As  both  parties  seTerallj  cUim  compensation  for  land  taken  by  the  eitj  of 

Philadelphia  for  public  use,  the  city,  the  only  adyerse  par^  to  them  in  ttie 
proceedings  below,  is  ah  indispensable  party  to  the  writ. 

5.  The  court  declines  to  allow  an  amendment  making  the  city  such  party,  inaa- 

much  as  the  questions  made  by  the  assignment  of  error  baTe  been  settM  by 
repeated  decisions,  and  are  no  longer  open  to  discussion  here. 

4.  The  seTenth  amendment  to  the  Constitution,  touching  the  right  of  trial  by 

Jury,  applies  only  to  the  courts  of  the  United  States. 

6.  The  act  of  the  General  Assembly  of  the  State  of  PennsylTania,  entitled  **  An 

Act  relating  to  roads,  highways,  and  bridges,"  approved  July  18, 1886,  makae 
ample  provision  for  Judicial  inquiry  in  the  matters  therein  mentioned,  and 
is  due  process  of  law,  within  the  meaning  of  the  Federal  Constitution. 

Motion  by  the  defendant  to  dismiss  the  writ  of  error  to  the 
Supreme  Court  of  Pennsylvania,  and  by  the  plaintiff  to  amend 
the  writ,  by  making  the  city  of  Philadelphia  a  party  thereto. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  motions  were  argued  by  Mr.  F,  Carroll  Brewster  for  the 
plaintiff  in  error,  and  by  Mr.  William  W.  WiltbanJc  for  the 
defendant  in  error. 

Mb.  Chikf  Justios  Waitb  delivered  the  opimon  oi  the 
court. 

It  having  been  suggested  to  us  at  the  last  term  that  the  oity 
of  Philadelphia  was  a  party  to  this  cause  in  the  court  below, 
and  adverse  in  interest  to  the  plaintiffs  in  error,  leave  was 
granted  the  defendants  in  error  to  move  to  dismiss  this  suit, 
beoanse  the  city  is  not  named  in  the  writ ;  and  for  the  oity  to 
appear  by  counsel,  to  be  heard  in  support  of  the  motion.  That 
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motion  has  now  been  made ;  and  the  plaintiSt  in  error,  whila 
resieting  it,  ask  leave,  under  sect.  1005  Bev.  8tat.,  to  aiund 
their  writ  by  niaming  the  ^ity  as  a  defendant,  in  caaa  it  shall 
appear  to  be  necessary. 

The  city  councils,  by  ordinance,  ordered  that  Paschall  Street 
should  be  opened  to  public  use.  Thereupon  the  present  de« 
fendants  in  error,  owning  property  which  would  be  taken  by 
the  opening,  petitioned  the  Court  of  Quarter  Sessions,  conform* 
ably  to  the  act  of  the  General  Assembly  of  Pennsylvania  regu* 
lating  such  proceedings,  to  appoint  proper  persons  to  view  the 
premises  and  assess  theiiP  damages.  In  accordance  with  this 
petition,  the  court  appointed  a  jury  of  six  men  to  view  the 
premises,  and  assess  the  damages  which  had  been  sustained. 
Notice  of  their  appointment  and  of  the  time  and  place  they 
would  meet  to  perform  their  duties  was  served  upon  all  the 
owners  of  property  through  which  the  street  would  nm.  Avail- 
ing themselves  of  this  notice,  the  plaintiffs  in  error  appeared 
among  others  and  presented  their  claims. 

Notice  of  the  meeting  was  also  served,  in  accordance  with  the 
fui-ther  provisions  of  the  statute,  upon  the  law  department  of 
the  city ;  and  the  solicitor,  who  was  charged  by  law  with  the 
duty  of  representing  and  protecting  the  interests  of  the  city  in 
all  such  matters,  appeared  before  the  jury  in  his  official  capacity. 
The  viewers,  after  a  hearing,  made  a  report  to  the  court  of 
their  allowances  to  the  several  claimants.  The  plaintiffs  in 
error  excepted  to  the  report,  for  the  reason,  among  others,  that 
the  amount  awarded  to  them  was  too  small ;  and  the  city  also 
excepted,  because  it  was  too  large.  The  Court  of  Quarter 
Sessions  overruled  the  exceptions  of  both  parties,  and  confirmed 
the  report.  The  plaintiffs  in  error  then  appealed  to  the 
Supreme  Court ;  and  the  report  being  there  again  confirmed, 
they  now  seek  to  bring  the  case  here  for  review  upon  this  writ. 

There  can  be  no  doubt  but  that  the  city  is  an  indispensable 
party  to  this  suit.  The  viewera  were  appointed  at  the  instance 
of  the  defendants  in  error ;  but  they  were  appointed  in  a  pro- 
ceeding by  the  city,  in  its  nature  adverse  to  all  the  property 
owners  affected,  for  an  appropriation  of  private  property  to 
public  use.  It  nowhere  appears  that  the  interests  of  the 
plaintiffs  in  error  are  adverse  to  those  of  the  defendants  in 
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error.  They  were  both  property  owners,  and  both  aeeking 
compensation  for  their  property  before  it  should  be  opened  to 
the  use  of  the  public.  The  city  alone  represented  the  public, 
and  was,  therefore,  the  only  party  to  the  proceeding  adverse  to 
the  claimants.  Under  such  circumstances,  we  cannot  properly 
review  the  judgment  below  in  its  absence. 

The  question  now  arises,  whether  the  plaintiffs  in  error  shall 
have  leave  to  amend.  Sect.  1005  of  the  Revised  Statutes 
authorizes  this  court  in  its  discretion,  and  upon  such  terms  as  it 
may  deem  just,  to  allow  an  amendment  of  a  writ  of  error  when 
the  statement  of  the  parties  thereto  i&  defective.  The  right  of 
a  party  to  amend  is  not  absolute,  but  it  is  to  be  granted  by  the 
court  in  its  discretion.  Whether  it  should  be  granted  in  a  par- 
ticular  case  must  depend  upon  the  attending  circumstances. 

In  this  case,  we  think  the  amendment  ought  not  to  be  al- 
lowed.  We  have  looked  carefully  through  the  record,  and  can- 
not find  that  any  question  is  presented  which  has  not  been 
many  times  decided.  We  have  held  over  and  over  again 
that  art.  7  of  the  amendments  to  the  Constitution  of  the 
United  States  relating  to  trials  by  jury  applies  only  to  the 
courts  of  the  United  States,  Udwards  v.  EllioU^  21  Wall.  657 ; 
and  in  the  act  of  the  General  Assembly  of  Pennsylvania,  now 
under  consideration,  ample  provision  is  made  for  an  inquiry  as 
to  damages  before  a  competent  court,  and  for  a  review  of  the 
proceedings  of  the  court  of  original  jurisdiction,  upon  appeal 
to  the  highest  court  of  the  State.  This  is  due  process  of  law, 
within  the  meaning  of  that  term  as  used  in  the'  Federal  Con- 
stitution.  To  grant  the  amendment  would,  in  our  opinion,  lead 
only  to  unnecessary  delay  and  expense. 
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Tbaksportation  Line  v.  Hops. 

1.  The  testimony  of  experts  is  admissible  in  determining  an  issue  inyolving  a 

question  of  nautical  skill. 

2.  Although  a  transportation  company,  engaged  in  towing  a  barge  from  one  point 

to  another,  does  not  occupy  the  position  of  a  common  carrier,  nor  have  that 
exclusive  control  of  her  which  that  relation  would  imply,  it  does  have  con- 
trol of  her  to  such  extent  as  is  necessary  to  enable  it  to  fulfil  its  contract, 
and  is,  therefore,  bound  to  exercise  such  degree  of  diligence  and  care  at  a 
skilful  performance  of  the  stipulated  service  requires. 

8.  A  mere  expression  of  opinion  by  a  judge  upon  a  question  of  fact  is  not  a 
ground  of  error. 

A.  The  action  of  the  court  below,  in  refusing  to  charge  the  jury  as  requested 
by  the  defendant,  and  the  charge  at  given,  considered,  and  held  not  to  be 
erroneous. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

This  was  an  action  on  the  case  by  Hope,  the  plaintiff  below, 
to  recover  damages  for  the  loss  of  the  canal  barge  or  vessel 
"  Mary  E.  Loughney,"  her  cargo,  and  for  freight  thereon.  The 
plaintiff  allies,  in  substance,  that  he  delivered  the  barge, 
valued  at  $3,000,  to  the  defendant,  to  be  towed,  for  a  certain 
sum  to  be  paid  therefor,  from  Jersey  City  to  New  Haven; 
and  that,  by  reason  of  gross  and  culpable  negligence,  and  the 
want  of  ordinary  care  and  skill  of  the  defendant  in  towing 
and  conducting  the  barge,  she  became  totally  lost.  The  de- 
fendant pleaded  the  general  issue.  The  jury  found  for  the 
plaintiff  for  $2,125.30;  and,  judgment  having  been  rendered 
thereon,  the  defendant  brought  the  case  here. 

The  remaining  facts,  the  charge  as  given  and  that  refused, 
as  well  as  the  assignment  of  errors,  are  set  forth  in  the  opinion 
of  the  court. 

Mr.  J.  C.  Chray  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Jxjsticb  Hunt  delivered  the  opinion  of  the  court. 

Hope,  the  plaintiff  in  the  Circuit  Court,  sought  to  recover 
damages  for  the  loss  of  his  barge,  which  the  defendants  under* 
took  to  tow  fix)m  Jersey  City  to  New  Haven,  through  Long 
Island  Sound. 

The  barge  was  lost  before  reaching  her  destination ;  and 
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the  jury  to  which  the  case  was  submitted  found  a  verdict  for 
the  plaintiff  for  $2,125.30  damages.  This  was  based  upon  the 
theory  of  the  negligence  of  the  defendants  in  the  performance 
of  their  duty. 

With  the  general  question  of  negligence  we  have  nothing  to 
do.  The  finding  of  the  jury  is  conclusive  upon  that  subject. 
It  is  only  the  specific  allegations  of  error  in  the  nilings  or 
charges  of  the  judge  at  the  trial  that  we  are  called  upon  to 
consider. 

These  allegations  are  as  follows :  It  is  said  that  the  court 
•rved,  first,  in  overruling  the  objection  of  defendant's  counsel 
to  the  following  question,  asked  of  Patrick  McCarty,  a  witness, 
by  the  counsel  for  the  plaintiff :  "  With  your  experience,  would 
it  be  safe  or  prudent  for  a  tug-boat  on  Chesapeate  Bay,  or  any 
other  wide  water,  to  tug  three  boats  abreast,  with  a  high 
wind?" 

The  witness  had  testified  that  for  many  years  he  had  been 
ihe  captain  of  a  tug-boat,  and  was  familiar  with  the  making 
up  of  tows ;  that  be  was  a  pilot,  and  had  towed  vessels  on  Long 
Island  Sound,  although  he  was  not  familiar  with  the  Sound,  but 
that  be  was  familiar  with  the  waters  of  the  Chesapeake  Bay. 

The  witness  was  an  expert,  and  was  called  and  testified  as 
such.  His  knowledge  and  experience  fairly  entitled  him  to 
that  position.  It  is  permitted  to  ask  questions  of  a  witness 
of  this  class  which  cannot  be  put  to  ordinary  witnesses.  It  is 
not  an  objection,  as  is  assumed,  that  he  was  asked  a  question 
involving  the  point  to  be  decided  by  the  jury.  As  an  expert, 
he  could  properly  aid  the  jury  by  such  evidence,  although  it 
would  not  be  competent  to  be  given  by  an  ordinary  witness. 
It  is  upon  subjects  on  which  the  jury  are  not  as  well  able  to 
judge  for  themselves  as  is  the  witness  that  an  expert  as  such 
is  expected  to  testify.  Evidence  of  this  character  is  often 
given  upon  subjects  requiring  medical  knowledge  and  science, 
but  it  is  by  no  means  limited  to  that  class  of  cases.  It  is  com- 
petent upon  the  question  of  the  value  of  land,  Olark  v.  Baird^ 
9  N.  Y.  188 ;  Bearu  v.  Copely^  10  id.  93 ;  or  as  to  tb«  value  of 
a  particular  breed  of  horses,  Harris  v.  Panama  Bailroad  Co.^ 
36  N.  Y.  Superior  Ct.  873 ;  or  upon  the  value  of  the  profea- 
•iMial  services  of  a  lawyer,  Jaekson  v.  New  York  Ceniral  Bail- 
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road  Co.,  2  Thomp.  &  C.  (N.  Y.)  658;  or  on  the  qnartion  of 
negligence  in  moving  a  veBsel,  Moore  y.  Weitervdty  9  Bosw. 
(N.  Y.)  658 ;  or  on  the  necessity  of  a  jettison,  Price  v.  Harts- 
ham,  44  N.  Y.  94.  In  WdUh  v.  WoMhington  Marine  Imuranee 
Co.^  82  id.  427,  it  was  decided  that  the  testimony  of  experi- 
enced navigators  on  questions  involving  nautical  skill  was  admis- 
sible. The  witness  in  that  case  was  asked  to  what  cause  the 
loss  of  the  vessel  was  attributable,  which  was  the  point  to  be 
decided  by  the  jury.  The  court  sustained  the  admission  of  the 
evidence,  using  this  language:  ^^We  entertain  no  doubt  that 
those  who  are  accustomed  to  the  responsibility  of  command, 
and  whose  lives  are  spent  on  the  ocean,  are  qualified  as  experts 
to  prove  the  practical  effect  of  cross-seas  and  heavy  swells, 
shifting  winds  and  sudden  squalls."  The  books  give  a  great 
variety  of  cases  in  which  evidence  of  this  character  is  admis- 
sible, and  we  have  no  doubt  of  the  competency  of  the  evidence 
to  which  this  objection  is  made. 

Second,  The  defendants  requested  the  court  to  charge  the 
jury  "that  the  plaintiff's  bai^,  the.*  Mary  E.  Loughney,*  was 
within  the  possession  and  the  exclusive  care  and  control  of  her 
owner ;  and  the  defendants,  the  Eastern  Transportation  Line, 
were  not  bailees  of  the  boat,  nor  was  the  barge  placed  within 
their  exclusive  custody  and  control,  and  they  were  only  liable 
for  failure  to  use  ordinary  care  and  diligence." 

To  which  the  court  answered :  "  By  the  contract  between 
the  parties,  the  defendants  undertook  to  tow  the  plaintiffs 
barge  from  Jersey  City  to  New  Haven.  As  a  necessary  inci- 
dent of  this  engagement,  the  defendants  were  entitled  and 
were  bound  to  assume  supreme  control  and  direction  of  the 
plaintiffs  boat,  and  of  the  persons  in  charge  of  her,  so  far  ae 
was  necessary  to  enable  them  to  fulfil  their  engagement,  and 
they  were  bound  to  exercise  such  degree  of  diligence  and  care 
as  a  prudent  and  skilful  performance  of  the  service  for  which 
they  stipulated  would  require." 

The  answer  of  the  court  properly  defined  the  position  of  the 
parties.  While  it  was  very  well  to  ask  a  charge  that  the 
transporter  of  the  boat  was  not  a  bailee,  and  perhaps  that 
the  boat  was  not  within  his  exclusive  control,  and  that  only 
ordinary  care  and  diligence  were  required  on  bis  part,  it ' 
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quito  incorrect  to  ask  a  charge  that  the  boat  was  within  the 
possession  and  the  exclusive  care  and  control  of  her  owner. 

The  transportation  company  did  not  occupy  the  position  of 
a  common  carrier,  and  did  not  have  that  exclusive  control  of 
the  barge  which  that  relation  would  imply.  It  did  not  employ 
or  pay  the  master  and  the  men  in  charge  of  her,  nor  did  it 
exercise  that  internal  control  of  her  cargo,  ifcs  storage,  its  pro- 
tection, and  the  like,  which  belonged  to  a  bailee,  and  it  was 
not  bound  to  the  extraordinary  duties  and  liabilities  of  a  com- 
mon carrier.     Alexander  v.  Greene^  8  Hill  (N.  Y.),  9. 

It  is,  however,  impossible  to  admit  the  proposition  that  the 
barge  remained  in  the  exclusive  possession,  care,  and  control 
of  her  owner ;  that  is,  that  the  transporter  had  not  and  could 
not  take  any,  the  slightest,  care  of  her,  and  was  not  permitted 
to  exercise  the  slightest  control  over  her,  and  had  no  possession 
of  her  of  any  sort  or  character. 

She  could  not  be  towed  except  by  being  taken  in  chai^  by 
the  tug ;  that  is,  under  its  care  and  control  and  management. 
When  the  master  of  a  tug.undertakes  to  ti*ansport  a  barge,  he 
must  apply  the  means  for  that  purpose.  He  must  furnish 
motive  power  not  only,  but  he  must  direct  her  location,  whether 
on  the  port  or  the  starboard  side,  whether  she  shall  be  the 
inside  boat  or  the  outside  one,  when  and  how  she  shall  be 
lashed  to  other  boats,  with  what  fastenings  she  shall  be  secured 
as  she  is  dragged  through  the  water,  whether  she  shall  go  fast 
or  slow,  when,  if  at  all,  she  shall  drop  astern,  when  she  shall 
go  to  harbor,  how  long  remain  there,  and  what  shall  be  her 
course  of  navigation.  These  tows  consist  at  times  of  thirty 
or  forty  boats;  and  they  must  all  be  under  one  head,  and 
subject  to  one  judgment,  which  is  that  of  the  transporter. 
Whether  this  judgment  was  carefully  and  skilfully  exercised 
in  this  case  formed  the  question  which  was  passed  upon  by 
the  jury.  It  is  extremely  inaccurate  to  say  that  one  who  does, 
and  who  must  do,  all  these  things  is  not  while  doing  them  in 
the  exercise  of  the  slightest  possession  or  care  or  control  over 
such  vessel.  The  charge  of  the  judge,  on  the  contrary,  that 
the  transporter  had  the  supreme  control  of  the  barge,  so  far 
as  it  was  necessary  to  enable  it  to  fulfil  its  contract  to  tow  the 
barge,  was  correct 
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If  a  request  to  charge  contains  one  unsound  proposition,  it 
is  not  error  to  refuse  to  make  the  charge,  although  it  con- 
tains many  sound  propositions.  Beaver  v.  Taylor  et  al.^  98 
U.  S.  46. 

Thirds  The  two  objections  foUowing  may  be  considered  to- 
gether.    They  are  as  follows :  — 

T.  The  court  below  erred,  it  is  said,  in  allowing  the  foUow- 
iny  request  to  charge  of  plaintiff  below :  "  If  the  plaintiff  wa« 
placed  in  peril  by  the  negligence  of  the  master  of  defendant's 
tug,  and  jumped  from  his  boat,  reasonably  supposing  it  was 
going  t<5  sink,  the  plaintiff  may  recover  in  this  action,  although 
the  fact  of  plaintiff's  leaving  his  boat  increased  its  peril.*' 
This  was  allowed  and  given  by  the  court. 

2.  The  court  below  erred  in  its  answer  to  the  sixth  request 
of  the  defendant  below. 

The  request  was :  "  If  the  jury  believe  that  the  conduct  of 
the  plaintiff  was  such  as  to  leave  his  boat  for  any  time  without 
being  under  the  care  or  control  of  any  one,  the  result  of  which 
was  to  contribute  to  her  loss,  then  the  jury  should  find  for  the 
defendants." 

The  court  answered :  ^^  As  an  abstract  proposition,  this  is 
true.  But  if  the  plaintiff's  boat  was  left  in  the  condition 
stated,  under  circumstances  which  involved  imminent  peril  to 
the  lives  of  those  who  remained  on  board  of  her,  or  warranted 
a  reasonable  apprehension  of  such  peril,  they  were  justified  in 
abandoning  her,  and  by  so  doing  were  not  guilty  of  contribu- 
tory negligence." 

The  boat  of  the  plaintiff  was  in  danger  of  sinking ;  he  be- 
lieved the  danger  to  be  imminent,  and  to  save  his  own  life 
jumped  from  his  boat  to  the  tug,  leaving  his  boat  without  the 
care  or  control  of  any  one  on  board  of  his  boat. 

The  counsel  for  the  transportation  company  does  not  seri- 
ously argue  that  the  plaintiff  was  bound  to  remain  on  his  boat 
when  it  was  probable  that  she  would  immediately  sink,  or  that 
a  reasonable  apprehension  of  imminent  peril  to  his  own  life 
did  not  justify  his  abandonment  so  as  to  avoid  the  charge  of 
contributory  negligence.  He  argues  that  the  peril  was  not 
imminent  in  fact,  and  again  that  the  peril  was  due  to  the 
plaintiff's  previous  misconduct  or  negligence,  and  that  there 
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is  a  failure  to  define  the  connection  between  the  peril  and  any 
preyious  n^ligence. 

None  of  these  points  are  embraced  within  the  requests  made 
or  the  charge  given.  There  was  evidence  to  sustain  the  plain- 
tiff's theory  of  imminent  peril,  and  the  judge  submitted  to  the 
jury  the  reasonableness  of  his  apprehension.  The  previous 
negligence  of  the  party,  if  any,  its  connection  with  the  peril, 
and  the  law  upon  that  subject,  are  not  alluded  to  either  in  the 
requests  we  are  considering  or  in  the  answer  given  to  them. 
The  charges  are  fairly  as  well  as  correctly  given  in  response  to 
the  requests  made.  If  the  defendant  desired  additional  or 
more  specific  instructions,  he  should  have  asked  for  them. 

The  last  objection  is,  that  the  judge  charged  the  jury  as 
follows,  viz. :  "  If  you  conclude,  after  careful  consideration  of 
all  the  evidence,  after  the  instructions  we  have  given  you,  that 
the  plaintiff  is  entitled  to  recover,  you  will  find  a  verdict  in 
his  favor  for  the  value  of  the  barge,  as  it  has  been  shown  by 
the  proofs,  and  for  the  net  amount  of  the  freights;  that  is,  I 
believe,  $1^00,  as  shown,  aside  from  the  testimony  of  the 
plaintiff  himself,  to  have  been  the  value  of  the  barge  at  the 
time,  and  $90,  the  net  amount  of  the  freight,  so  that  these  two 
amounts  are  the  sums  which  the  plaintiff  is  entitled  to  recover, 
if  you  are  satisfied  that  he  is  to  recover  at  all." 

This  objection  is  not  a  serious  one.  1.  It  may  be  doubted 
whether  the  judge  undertakes  to  interfere  with  the  province 
of  the  jury  by  charging  them  that  the  value  of  the  vessel  was 
$1,800,  and  that  of  the  freight  $90,  as  is  assumed  in  the  argu- 
ment. He  simply  expresses  his  belief  or  his  opinion  that  such 
is  the  value  proven.  He  says,  "  That  is,  I  believe,  $1,800,  as 
<«hown,  aside  from  the  testimony  of  the  plaintiff  himself."  So 
when  he  adds,  ^^  These  two  sums  are  the  amounts  which  the 
plaintiff  is  entitled  to  recover,  if  you  are  satisfied  that  he  is 
entitled  to  recover  at  all,"  it  is  a  part  of  the  same  expression 
of  opinion.  An  expression  of  an  opinion  simply  by  a  judge 
upon  a  question  of  fact  is  not  a  ground  of  error.  Durkee  v. 
Mar%haU  7  Wend.  (N.  Y.)  812 ;  Dow  v.  Rush,  28  Barb.  (N.  Y.) 
167 ;  Powell  v.  JoneB^  id.  24. 

2.  When  the  attention  of  the  judge  was  called  to  the  matter 
by  the  defendant's  exception,  the  record  adds  these  words  * 


Oct.  1877.]     OuLi)  V.  Washington  Hospital,  mo.  808 

^  The  judge  did  not  undertake  to  fix  the  value  of  the  barge, 
but  merely  referred  to  the  proof  relating  to  it,  and  said  the 
jury  would  be  justified  in  finding  accordingly/*  There  could 
be  no  misunderstanding  by  the  jury  after  this  explanation. 

8.  If  there  was  an  error  in  this  respect,  it  was  quite  harmless. 
It  fixed  for  the  jury,  upon  the  assumption  claimed,  the  sum 
required  by  the  testimony  to  be  found.  There  was  no  con- 
flicting evidence  on  the  subject.  There  are  no  ciroumstances 
which  would  justify  any  finding  for  a  less  sum  than  that  indi- 
cated by  the  judge.  It  was  the  absolute  duty  of  the  jury, 
upon  the  evidence,  to  find  not  less  than  that  named  sum  if 
they  found  for  the  plaintiff,  and  a  different  verdict  might  have 
been  set  aside  as  against  the  evidence.  A  verdict,  under  these 
circumstances,  will  not  be  disturbed  by  an  error  of  this  char- 
acter.    Coming  v.  Troy  Iron  and  Nail  Factory^  44  N.  Y.  677. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  record 
shows  no  error.  Judgment  affirmed* 
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I.  A.,  by  his  last  will  and  testament,  admitted  to  probate  June  22,  1864,  deriatd 
certain  lots  of  ground  in  the  District  of  Columbia  to  two  tnisteea,  "  and  the 
turviTor  of  fliem,  and  the  heirs,  executors,  administrators,  and  assigns  of 
such  surviTor,  in  trust,  nevertheless,  and  to  and  for  and  upon  the  ubm, 
intents,  and  purposes  following,  that  is  to  say :  In  trust  to  hold  the  said 
lots  of  ground,  with  the  appurtenances,  as  and  for  a  site  for  the  erection  of 
a  hospital  for  foundlings,  to  be  built  and  erected  by  any  association,  society, 
or  institution  that  may  hereafter  be  incorporated  by  an  act  of  Congress  aa 
and  for  such  hospital,  and  upon  such  incorporation,  upon  further  tmst  to 
grant  and  convey  the  said  lots  of  ground  and  trust  estate  to  the  corporation 
or  institution  so  incorporated  for  said  purpose  of  the  erection  of  a  hospital, 
which  conTeyance  shall  be  absolute  and  in  fee.  Provided,  nevertheless,  that 
such  corporation  shall  be  approved  by  my  said  trustees,  or  the  sarriTor  of 
them,  or  their  successors  in  the  trust ;  and,  if  not  so  approved,  then  upon 
further  trust  to  hold  the  said  lots  and  trust  estate  for  the  same  purpose, 
until  a  corporation  shall  be  so  created  by  act  of  Congress  which  shall  meet 
the  approval  of  the  said  trustees  or  the  survivor  or  succes^rg  of  theu,  to 
whom  full  discretion  is  given  in  this  behalf,  and,  upon  suoh  approval,  fai 
trust  to  convey  as  aforesaid ;  and  I  recommend  to  my  said  trustees  to  select 
nn  institution  which  shall  not  be  under  the  control  of  any  one  i^ligioni  sect 
or  t^fftuaaion ;  and,  until  such  conveyance,  I  direct  the  taxe«»  diargvi,  siid 
assestments,  and  all  necessary  expenses  of,  for,  and  upon  said  loti,  and  ettiy 
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one  of  them,  to  be  paid  by  mj  executors,  m  tbey  shall  from  time  to  time 
aocrae  and  become  duo  and  payable,  out  of  the  residue  of  my  estate."  The 
Washington  Hospital  for  Foundlings  was  incorporated  by  an  act  of  Con 
gress,  approved  April  22,  1870  (16  Stat.  92) ;  and,  on  the  4th  of  April,  1872, 
the  trustees  under  the  will  conveyed  said  lots  to  that  corporation  in  fee. 
Held,  1.  That  the  deTise  is  not  invalid  for  uncertainty,  or  because  it 
creates  a  perpetuity.  2.  That  the  provision  touching  a  conyeyance  by 
the  trustees  whenever  Congress  should  create  a  corporation  for  found- 
lings which  they  approved  was  only  a  conditional  limitation  of  the  estate 
vested  in  them.  8.  That  the  duty  with  which  they  were  charged  was  an 
executory  trust,  and  their  conveyance  was  necessary  to  and  did  pass  the 
title. 

2.  The  statute  of  48  Eliz.,  c.  4,  was  purely  remedial  and  ancillary.  It  was  never 
in  force  in  the  District  of  Columbia ;  and  the  validity  of  charitable  endow- 
ments, and  the  jurisdiction  of  courts  of  equity  over  them,  do  not  depend 
upon  it. 

8.  The  doctrine  of  charitable  uses  and  trusts  discussed,  and  the  authorities  bear- 
ing upon  it  cited  and  approved. 

Erbob  to  the  Supreme  Court  of  the  District  of  Columbia.- 

This  is  an  action  of  ejectment  by  the  plaintiffs  in  error,  who 
were  plaintiffs  below,  to  recover  fourteen  lots  of  ground,  being 
part  of  square  numbered  two  hundred  and  seven  in  the  city  of 
Washington.  The  defendant  pleaded  not  guilty.  The  case 
was  tried  upon  the  following  agreed  statement  of  facts :  — 

The  defendant,  the  Washington  Hospital  for  Foundlings, 
admits, — 

Firsts  That  Joshua  Peirce,  late  of  the  District  of  Columbia, 
died  on  the  eleventh  day  of  April,  1869. 

Second^  That  he  died  seised  of  the  real  estate  set  forth  and 
described  in  the  plaintiffs'  declaration. 

Third,  That  the  plaintiffs,  Elizabeth  C.  Ould,  Elizabeth  C. 
Beardsley,  Samuel  Simonton,  Abner  P.  Simonton,  David  S. 
Simonton,  John  E.  Simonton,  Hannah  P.  Jackson,  Eliza  F. 
Tibbetts,  Abner  C.  P.  Shoemaker,  and  Peirce  Shoemaker,  are 
the  heirs-at-law,  and  the  only  heirs-at-law,  of  said  Peirce. 

The  plaintiffs  admit,  — 

First,  That  said  Peirce,  on  the  fifteenth  day  of  October, 
1867,  duly  executed  his  last  will  and  testament,  commencing 
as  follows :  — 

"  I,  Joshua  Peirce,  of  the  county  of  Washington,  in  the  District 
of  Columbia,  do  make  this  ray  last  will  and  testament  in  manner 
and  form  following," 
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That  foUowing  this  is  a  reyocation  of  other  twills,  then  m 
pforision  for  the  payment  of  debts,  then  several  specific  deyises, 
and  then  the  fourteenth  item,  in  the  following  words :  — 

^  Fourteenth,  I  give,  devise,  and  bequeath  all  those  fourteen  cer- 
tain lots  or  pieoes  of  ground,  part  of  square  numbered  two  hundred 
and  seven,  situate  between  R  and  S  Streets  north  and  Fourteentb 
and  Fifteenth  Streets  west,  in  the  said  city  of  Washington,  in  the 
District  of  Columbia ;  which  lots  are  numbered  from  number  twenty- 
four  to  number  thirty-seven,  inclusive,  on  a  certain  plan  of  subdivi- 
sion of  the  said  square,  registered  and  recorded  in  the  surveyor's 
office  for  the  said  city,  in  liber  W  F,  folio  211,  and  are  situate  on 
the  east  side  of  the  said  Fifteenth  Street,  at  the  distance  of  one 
hundred  and  sixty  feet  northward  from  the  north  side  of  the  said 
R  Street  north,  containing  together  in  front  on  the  said  Fifteenth 
Street  west  one  hundred  and  thirty  feet,  and  in  depth  eastward 
between  parallel  lines  two  hundred  and  ninety-four  feet  and  a  half 
iaoh,  more  or  less,  to  Johnson  Avenue  (including  in  the  said  depth 
a  twenty-feet-wide  alley,  lidd  out  through  the  middle  of  the  said 
lots),  to  my  friends,  William  M.  Shuster  and  William  H.  Ciagett, 
both  of  the  said  city  of  Washington,  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators,  and  assigns  of  such  sui*vivor, 
in  trust,  nevertheless,  and  to,  for,  and  upon  the  uses,  intents,  and 
purposes  following,  that  is  to  say :  In  trust  to  hold  the  said  fourteen 
lots  of  ground  with  the  appurtenances  as  and  for  a  site  for  the  erection 
of  a  hospital  for  foundlings,  to  be  built  and  erected  by  any  associa- 
tion, society,  or  institution  that  may  hereafter  be  incorporated  by 
an  act  of  Congress  as  and  for  such  hospital,  and  upon  such  incorpo- 
ration upon  further  trust  to  grant  and  convey  the  said  lots  of  ground 
and  trust-estate  to  the  corporation  or  institution  so  incoi*porated  for 
the  said  purpose  of  the  erection  of  a  hospital,  which  conveyance 
■haU  be  absolute  and  in  fee :  Provided^  nevertheless,  that  such 
corporation  shall  be  approved  by  my  said  trustees,  or  the  survivor 
of  thera»  or  their  successors  in  the  trust ;  and,  if  not  so  approved,  then 
upon  further  trust  to  hold  the  said  lots  and  trust-estate  for  the  same 
purpose,  until  a  corporation  shall  be  so  created  by  act  of  Congress, 
which  shall  meet  the  approval  of  the  said  trustees,  or  the  survivor 
or  successors  of  them,  to  whom  full  discretion  is  given  in  this  behalf; 
and,  upon  such  approval,  in  trust  to  convey  as  aforesaid ;  and  I 
recommend  to  my  said  trustees  to  select  an  institution  which  shall 
not  be  under  the  control  of  any  one  religious  sect  or  persuasion ; 
and,  until  such  conveyance,  I  direct  the  taxes,  charges,  and 

VOL.  V.  20 
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mentfl,  and  all  necessary  expenses  of,  for,  and  upon  the  said  lots, 
and  every  one  of  them,  to  be  paid  by  my  exeontors,  as  they  shaU 
from  time  to  time  accrue  and  become  due  and  payable,  oat  of  the 
residue  of  my  estate." 

That  following  this  is  a  devise  of  the  ^^rest,  residue,  and 
remainder"  of  the  testator's  estate,  ^'real  and  personal,  in- 
cluding his  estate  called  Linnaean  Hill,"  in  trust  to  trustees 
for  the  use  of  the  testator's  wife's  nephew  in  tail  with  a  deyise 
over. 

Second^  That  on  the  twenty-second  day  of  June,  1869,  the 
said  will  was  duly  proved  and  admitted  to  probate  in  the  Or- 
phans' Court  of  the  District  of  Columbia. 

Thirds  That  on  the  twenty-second  day  of  April,  1870, 
Congress  passed  an  ^^  Act  for  incoi-porating  a  hospital  for 
foundlings  in  the  city  of  Washington,"  16  Stat.  92 ;  and  that 
on  the  fourth  day  of  April,  1872,  said  Shuster  and  Clagett, 
trustees,  conveyed  the  property  described  in  the  declaration 
and  the  above  fourteenth  item  of  the  will  to  the  defend- 
ant, so  incorporated  in  conformity  with  the  directions  of  the 
testator. 

The  court  below  found  for  the  defendant,  whereupon  the 
plaintiffs  brought  the  case  here. 

Mr.  Ben^'amin  F.  Butler  and  Mr,  0.  D.  Barrett,  for  the 
plaintiffs  in  error. 

The  devise  was  not  an  immediate  gift  to  a  charity,  but  an 
executory  devise  for  charitable  purposes.  3  Greenl.  Cruise  on 
Real  Prop.  444,  sects.  1,  2 ;  2  Redfield  on  Wills,  c.  2,  sect.  17 ; 
Williams  on  Real  Prop.  290,  291 ;  Powell  on  Devises,  260,  287 : 
Nightingale  v.  Burrell^  15  Pick.  (Mass.)  104. 

It  is  therefore  governed  by  the  same  rules  as  to  perpetuities 
as  are  executory  devises  for  any  other  purpose,  and  is  void, 
as  at  the  death  of  the  testator  a  possibility  existed  .that  it 
might  not  vest  in  the  prescribed  corporation  within  twenty- 
one  years,  or,  at  furthest,  a  life  or  lives  in  being  and  twenty- 
one  years.  1  Jarman  on  Wills,  288 ;  2  Redfield  on  Wills, 
571,  sect.  14 ;  Williams  on  Real  Prop.  294,  801 ;  8  Greenl. 
Cruise  on  Real  Prop.  454,  sect.  28 ;  Everitt  v.  Everitt,  29  Barb, 
f  N.  Y.)  118 ;  Stephens  et  al.  v.  Evans,  AdnCx,  80  Ind.  61 ; 
Sears   v.   BusselU   8    Gray   (Mass.),   98;    Phdps    v,   P<md^ 
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28  N.  Y.  69;  Sinnett  v.  Herbert,  L.  R.  7  Ch.  240;  Bame%  v. 
BameBy  3  Cranch,  260;  Brattle  Square  Church  v.  Chanty 
8  Gray  (Mass.),  142 ;  4  Kent,  Com.  267 ;  1  Jarman  on  Wills, 
221 ;  4  Cruise,  Dig.,  tit.  32,  c.  24,  sect.  18 ;  Nightingale  v. 
Burrell^  mpra ;  Cadell  v.  Palmer^  1  Ho.  of  L.  Cas,  872 ; 
2  Atkinson  on  Conveyancing  (2d  ed.),  264 ;  Bacon  v.  Proetar^ 
1  Turn.  &  R.  31 ;  Mackworth  v.  Htnxman^  2  Keen,  669 ;  Ker 
▼.  Lord  Dungannon^  1  Dr.  &  War.  509 ;  Commi%%ioner%  of 
Charitable  Donations  v.  Baroness  Be  Clifford^  id.  246 ;  Lewis 
on  Perpetuities,  169;  Buke  of  Norfolk  v.  Howard^  1  Vem. 
163 ;   Welsh  v.  Foster,  12  Mass.  97. 

The  devise  is  void  on  account  of  the  uncertainty  of  its  object. 
Baptist  Association  v.  Hart's  Ex.,  4  Wheat.  1 ;  CoUman  et  al. 
V,  Moore  et  aL,  1  McArthur,  197 :  lAngan  v.  Carroll,  8  Har.  & 
M.  (Md.)  333;  Dashiell  et  al.  v.  The  Attorney- General,  5  Har. 
&  J.  (Md.)  898;  Dashiell  v.  The  Attorney- G-eneral  ex  rel, 
6  id.  1 ;  Wilderman  v.  Baltimore,  8  Md.  #551 ;  Board  of  Mis- 
sions of  the  Presbyterian  Church  v.  White's  AdmWs,  4  Am. 
Law  Reg.  631 ;   Wheeler  v.  Smith  et  al,  9  How.  76. 

A  foundling  hospital  is  not  a  charity.  Since  the  first  foun- 
dation at  Milan,  in  787,  such  institutions  have  rapidly  multi- 
plied in  every  part  of  Europe.  The  waste  of  human  life  which 
they  have  occasioned,  and  the  injury  they  have  done  to  public 
morals,  render  it  probable  that  they  will  at  no  distant  period 
be  everywhere  suppressed.  The  statistics  of  France  show 
that  they  have  produced  frightful  immorality  and  mortality, 
and  that  it  is  "  not  poverty,  but  luxury,  which  produces  ex- 
posures." In  England,  the  entire  system  of  the  foundling 
hospital  has  been  altered.     Brande's  Diet.,  vol.  i.  925. 

Mr.  Walter  S.  Cox  and  Mr.  James  M.  Johnston,  contra. 

Mr.  Justice  Swaynb  delivered  the  opinion  of  the  court. 

This  case  was  submitted  to  the  court  below,  upon  an  agreed 
etatement  of  fact  9. 

The  court  foui  d  for  the  defendant,  and  gave  judgment  ac- 
cordingly. The  plaintiffs  thereupon  sued  out  this  writ  of  error. 
The  questions  presented  for  our  consideration  are  questions  of 
law  arising  njwn  the  will  of  Joshua  Pierce,  deceased.  The  will 
decUres ;  ^ 
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^'I  giT^  devise,  and  bequeath  all  those  fonrteen  certain  lota** 
(describing  fiilly  the  premises  in  controversy)  ^to  my  frienda, 
William  M.  Shuster  and  William  H.  Clagett,  of  the  said  city  of 
Wneblogton,  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators,  and  assigns  of  such  survivor,  in  trust,  nevertheless, 
and  to  and  for  and  upon  the  uses,  intents,  and  purposes  following, 
that  is  to  say :  In  trust  to  hold  the  said  fourteen  lots  of  ground, 
with  the  appurtenances,  as  and  for  a  site  for  the  erection  of  a  hos- 
pital for  foundlings,  to  be  built  and  erected  by  any  association, 
society,  or  institution  that  may  hereafter  be  incorporated  by  an  act 
of  Congress  as  and  for  such  hospital,  and  upon  such  incorporation, 
upon  further  trust  to  grant  and  convey  the  said  lots  of  ground  and 
trust-estate  to  the  corporation  or  institution  so  incorporated  for 
said  purpose  of  the  erection  of  a  hospital,  which  conveyance  shall 
be  absolute  and  in  fee :  Provided^  neverihde$8^  that  such  corpora- 
tion shall  be  approved  by  my  said  trustees,  or  the  survivor  of  them, 
or  their  successors  in  the  trust ;  and,  if  not  so  approved,  then  upon 
farther  trust  to  hold  the  said  lots  and  trust^estate  for  the  same  pur- 
pose, until  a  corporation  shall  be  so  created  by  act  of  Congress 
which  shall  meet  the  approval  of  the  stud  trustees  or  the  survivor  or 
successors  of  them,  to  whom  full  discretion  is  given  in  this  behalf; 
and,  upon  such  approval,  in  trust  to  convey  as  aforesaid ;  and  I 
recommend  to  my  said  trustees  to  select  an  institution  which 
shall  not  be  under  the  control  of  any  one  religious  sect  or  persua- 
sion ;  and,  until  such  conveyance,  I  direct  the  taxes,  charges,  and 
assessments,  and  all  necessary  expenses  of,  for,  and  upon  said  lots,  and 
every  one  of  them,  to  be  paid  by  my  executors,  as  they  shall  from 
time  to  time  accrue  and  become  due  and  payable,  out  of  the  resi- 
due of  my  estate.** 

The  will  was  duly  proved  and  admitted  to  probate  in  the 
proper  court  in  the  District  of  Columbia,  on  the  22d  of  June, 
1864.  On  the  22d  of  April,  1870,  Congress  passed  •*  An  Act 
for  incorporating  a  hospital  for  foundlings  in  the  city  of  Wash- 
ington." 16  Stat.  92.  On  the  4th  of  April,  1872,  Shuster 
and  Clagett,  the  trustees,  conveyed  the  property  to  the  defend- 
ant in  error,  the  Washington  Hospital  for  Foundlings,  so  incor- 
porated, pursuant  to  the  directions  of  the  will. 

The  Statute  of  Wills  of  Maryland  of  1798,  which  is  still  in 
force  in  the  District  of  Columbia,  provides  that  "  no  will,  testa- 
ment, or  codicil  shall  be  effectual  to  create  any  interest  or  per- 
petuity, or  make  any  limitation  or  appoint  to  any  uses  not  now 


Oct  18T7.]     OuLi)  V.  WARHiNaTON  Hospital,  btc.  809 

paruntlied  b^'  the  Constitation  or  laws  of  the  State."  2  iCUty'i 
Laws  oi  Md,,  c.  101. 

Ouj  Attention  has  been  called  in  this  connection  to  nothiog 
in  the  Constitution,  and  to  nothing  else  in  the  laws  of  the$tote« 
as  requiring  consideration.  No  statute  of  mortmain  or  staliute 
like  that  of  9  Geo.  II.,  c.  36,  is  an  element  in  the  case. 

The  statute  of  43  Eliz.,  c.  4,  was  never  in  force  in  Mary- 
Isad.  DashieU  v.  Attorney- QeneraU  6  Har.  &  J.  (Md.)  3»2. 
It  is  not,  therefore^  operative  in  the  District  of  Columbia. 

Th«  opinion  prevailed  extensively  in  this  country  for  a  co»r 
siderable  period  that  the  validity  of  charitable  endowments  and 
the  jurisdiction  of  courts  of  equity  in  such  cases  depended  upon 
tiaat  statute.  These  views  were  assailed  with  very  great  learn- 
ing and  ability  in  1838,  by  Mr.  Justice  Baldwin,  in  McCHll  w, 
Brovrn^  Bright.  (Pa.)  346.  An  eminent  counsel  of  New  York 
was  the  pioneer  of  the  bar  in  1835  in  a  like  attack.  His  argu- 
m^ent  in  Burr'i  HxeeiUors  v.  Smithy  7  Vt.  241,  was  elaborate  and 
brilliant)  and*  as  the  authorities  then  were,  exhaustive.  He  was 
followed  in  support  of  the  same  view,  in  1844,  by  another  coun- 
sel no  l^m  eminent,  in  Vidal  v.  Philadelphia,  2  How,  128. 
The  publication,  then  recent,  of  the  Reports  of  the  British 
Records  Commission  enabled  the  latter  gentleman  to  throw 
much  additional  and  valuable  light  into  the  discussion.  The 
argument  was  conclusive. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Story^ 
referring  to  the  doctrine  thus  combated,  said,  '^  Whatever 
doubts  might,  therefore,  properly  be  entertained  upon  the  mib- 
]60t  when  the  case  of  the  Trustees  of  the  Philadelphia  Baptist 
Association  was  before  the  court  (1819),  those  doubts  are 
entirely  removed  by  the  later  and  more  satisfactory  sources  of 
information  to  which  we  have  alluded.'* 

The  former  idea  was  exploded,  and  has  since  nearly  dia8{H 
peared  from  the  jurisprudence  of  the  country. 

Upon  reading  the  statute  ca^ ef uUy^  one  cannot  but  feel  sur- 
prised that  the  doubte  thus  indicated  ever  existed.  The  statute 
is  purely  remedial  and  ancillary.  It  provided  for  a  commissiw 
to  ei^amine  into  the  abuses  of  charities  already  existing,  and  t^ 
o^peet  Buch  abuses.  An  appeal  lay  to  the  Lord  ChanoedJbr. 
Th^  statute  was  silent  as  to  the  creation  or  inhibition  of  aiqr 
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new  charity,  and  it  neither  increased  nor  diminished  the  pre- 
existing jurisdiction  in  equity  touching  the  subject.  The  ob- 
ject of  the  statute  was  to  create  a  cheaper  and  a  speedier 
remedy  for  existing  abuses.  The  Morpeth  Corporation^  Duke 
on  Charitable  Uses,  242.  In  the  course  of  time,  the  new  rem- 
edy fell  into  entire  disuse,  and  the  control  of  the  chancellor 
became  again  practically  sole  and  exclusive.  The  power  of 
the  king  as  parens  patrice^  acting  through  the  chancellor,  and 
the  powers  of  the  latter  independently  of  the  king,  are  subjects 
that  need  not  here  be  considered.  Fotmtain  v.  Ravennd^  17 
How.  879  ;  2  Story,  Eq.  Jur.,  sect.  1190. 

The  learning  developed  in  the  three  cases  mentioned  shows 
clearly  that  the  law  as  to  such  uses,  and  the  jurisdiction  of 
the  chancellor,  and  the  extent  to  which  it  was  exercised, 
before  and  after  the  enactment  of  the  statute,  were  just  the 
same. 

It  is,  therefore,  quite  immaterial  in  the  present  case  whether 
the  statute  was  or  was  not  a  part  of  the  law  of  Maryland.  The 
controversy  must  be  determined  upon  the  general  principles  of 
jurisprudence,  and  the  presence  or  absence  of  the  statute  can- 
not affect  the  result. 

Two  objections  were  urged  upon  our  attention  in  the  argu- 
ment at  bar. 

1.  That  there  is  no  specification  of  the  foundlings  to  be  pro- 
vided for,  and  that  therefore  the  devise  is  void  for  uncer- 
tainty. 

In  this  connection,  it  was  suggested  by  one  of  the  learned 
counsel  for  the  plaintiffs  in  error  that  a  hospital  for  foundlings 
tends  to  evil,  and  ought  not  to  be  supported. 

2.  That  the  devise  is  void  because  it  creates  a  perpetuity. 
The  Statute  of  Elizabeth,  before  referred  to,  names  twenty- 
one  distinct  charities.     They  are  — 

1.  For  relief  of  aged,  impotent,  and  poor  people.  2.  For 
maintenance  of  sick  and  maimed  soldiers.  8.  Schools  of  learn- 
ing. 4.  Free  schools.  5.  Scholars  in  universities.  6.  Houses 
of  correction.  7.  For  repair  of  bridges ;  8,  of  ports  and  havens ; 
9,  of  causeways ;  10,  of  churches ;  11,  of  sesrbanks  ;  12,  of 
highways.  18.  For  education  and  preferment  of  orphans. 
14.  For  marriage  of  poor  maids.     15.  For  support  and  help 
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of  young  tradesmen ,  16,  of  handicraftsmen  ;  17,  of  persons 
decayed.  18.  For  redemption  or  relief  of  prisoners  or  cap- 
tives. 19.  For  ease  and  aid  of  poor  inhabitants  concerning 
payment  of  fifteens.  20.  Setting  out  of  soldiers ;  21,  and  other 
taxes. 

Upon  examining  the  early  English  statutes  and  the  early 
decisions  of  the  courts  of  law  and  equity,  Mr.  Justice  Baldwin 
found  forty-six  specifications  of  pious  and  charitable  uses  recog- 
nized as  within  the  protection  of  the  law,  in  which  were  em- 
braced all  that  were  enumerated  in  the  statute  of  Elizabeth. 
McGUll  V.  Brown^  mpra.  It  is  deemed  imnecessary  to  extend 
the  enumeration  beyond  those  already  named. 

A  charitable  use,  where  neither  law  nor  public  policy  forbids, 
may  be  applied  to  almost  any  thing  that  tends  to  promote  the 
well-doing  and  well-being  of  social  man.  Perry  on  Trusts,  sect. 
687. 

In  the  Girard  Will  Case,  the  leading  counsel  for  the  will  thus 
defined  charity :  "  Whatever  is  given  for  the  love  of  God,  or 
the  love  of  your  neighbor,  in  the  catholic  and  universal  sense, 
-given  from  these  motives  and  to  these  ends,  free  from  the 
stain  or  taint  of  every  consideration  that  is  personal,  private,  oi 
selfish."     Mr.  Binney's  Argument,  p.  41. 

The  objection  of  uncertainty  in  this  case  as  to  the  particular 
foundlings  to  be  received  is  without  force.  The  endowment 
of  hospitals  for  the  afSicted  and  destitute  of  particular  classes, 
or  without  any  specification  of  class,»is  one  of  the  commonest 
forms  of  such  uses.  The  hospital  being  incorporated,  nothing 
beyond  its  designation  as  the  donee  is  necessary.  Who  shall 
be  received,  with  all  other  details  of  management,  may  well  be 
committed  to  those  to  whom  its  administration  is  intrusted. 
This  point  is  so  clear,  that  discussion  or  the  citation  of  authori- 
ties is  unnecessary.  Cases  illustrating  the  subject  in  this  view 
are  largely  referred  to  in  Perry  on  Trusts,  sect.  699,  and  in  the 
note  to  sect.  1164,  Story,  Eq.  Jur.  See  also  id.,  sects.  1164, 
1190,  and  notes. 

Hospitals  for  foundlings  existed  in  the  Roman  Empire.  They 
increased  when  Christianity  triumphed.  They  exist  in  all 
countries  ot  Europe,  and  they  exist  in  this  country.  There 
are  no  beneficiaries  more  needing  protection,  care,  and  kind- 
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aeea,  none  more  blamelees,  and  there  are  noaoe  who  hate 
storonger  claims  than  these  waifs,  helpless  and  abandoned  uppn 
the  sea  of  life. 

A  perpetuity  is  a  limitation  of  property  which  renders  it 
inalienable  beyond  the  period  allowed  by  law.  That  period  is 
a  life  or  lives  in  being  and  twenty-one  years  more,  with  a  frac- 
tion of  a  year  added  for  the  term  of  gestation,  in  cases  of  post 
humous  birth. 

In  this  case,  the  devise  was  in  fee  to  two  trustees  and  to  die 
survivor  of  them.  They  were  directed  to  convey  the  premises 
to  an  eleemosynary  corporation  for  foundlings,  whenever  Con- 
gress should  create  one  which  the  trustees  approved.  If  the 
will  had  been  so  drawn  as  itself  to  work  the  devolution  of  the 
title  upon  the  happening  of  the  event  named,  the  clause  would 
have  been  an  executory  devise.  If  the  same  thing  had  been 
provided  for  in  a  deed  inter  vivos^  a  springing  use  would  hava 
been  involved  ;  and  such  use  would  have  been  executed  by  the 
transfer  of  the  legal  title,  whenever  that  occurred.  The  testa- 
tor chose  to  reach  the  end  in  view  by  the  intervention  of  trus- 
tees, and  directing  them  to  convey  at  the  proper  time.  This 
provision  in  the  will  was,  therefore,  a  ^nditional  limitation  of 
the  estate  vested  in  the  trustees,  and  nothing,  more.  Their 
conveyance  was  made  necessary  to  pass  the  title.  The  duty 
with  which  they  were  charged  was  an  executory  trust.  Amb. 
552.  The  same  rules  generally  apply  to  legal  and  to  equitable 
estates.  They  are  alike  descendible,  devisable,  and  alienable. 
CroxaU  v.  Sherrerd,  5  Wall.  268.  When  such  uses  are  con- 
summated and  no  longer  in  fieri^  the  law  of  perpetuity  has 
no  application.  Franklin  v.  Armfield^  2  Sneed  (Ky.),  805 ; 
Dartmouth  College  v.  Woodward^  4  Wheat.  518;  Perrm  v. 
Carey^  24  How.  465.  It  is  intended  that  what  is  given  shall 
be  perpetually  devoted  to  the  purpose  of  the  giver. 

In  the  case  last  named,  the  will  expressly  forbade  for  ever 
the  sale  of  any  part  of  the  devised  property.  This  court  held 
the  inhibition  valid.  Of  course,  the  legislature,  or  a  court  of 
equity  under  proper  circumstances,  could  authorise  or  zieqnine  a 
sale  to  be  made.    Stanley  v.  Colt^  5  Wall.  119. 

There  may  be  such  an  interval  of  time  possible  beliwesii  tiie 
gift  and  the  consummation  of  the  use  as  will  be  &tal  io  the 
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former.  The  rale  of  perpetuity  applies  as  well  to  tnuit  as  to 
legal  estates.  The  objection  is  as  effectual  in  one  case  as  in 
the  other.  If  the  fatal  period  may  elapse  before  what  is  to  be 
done  can  be  done,  the  consequence  is  the  same  as  if  such  must 
inevifcably  be  the  result.  Possibility  and  certainty  have  the 
same  effect.     Such  is  the  law  upon  the  subject. 

A  devise  to  a  corporation  to  be  created  by  the  legislature  is 
good  as  an  executory  devise.  A  distinction  is  taken  between 
a  devise  in  prcesenti  to  one  incapable,  and  a  devise  in  ftUttro  to 
an  artificial  being,  to  be  created  and  enabled  to  take.  Angell  & 
Ames  on  Corp.,  sect.  184 ;  Porter* %  Case^  1  Co.  24;  AUamejf- 
0-eneral  v.  Bont/er,  8  Ves.  714 ;  Inglis  v.  The  TniUeeg  of  the 
Sailor's  Snug  Sarbor,  3  Pet  99;  Sanderson  v.  White,  18  Pick. 
(Mass.)  828. 

At  common  law,  lauds  may  be  granted  to  pious  uses  before 
there  is  a  grantee  competent  to  take.  In  the  mean  time,  the 
fee  will  lie  in  abeyance.  It  will  vest  when  the  grantee  exists. 
Town  of  Pawlet  v.  Clark,  9  Cranch,  292.  See  also  Beatty  v. 
Kurtz,  2  Pet.  566,  and  Vineennee  University  v.  Indiana,  14  How. 


Charitable  uses  are  favorites  with  courts  of  equity.  The 
construction  of  all  instruments  where  they  are  concerned  is 
liberal  in  their  behalf.  MUls  v.  Farmer,  19  Ves.  487 ;  MeCHU 
V.  Brown,  supra  ;  PeiTy  on  Trusts,  sect.  709.  Even  the  stem 
rule  against  perpetuities  is  relaxed  for  their  benefit. 

^  But  a  gift  may  be  made  to  a  charity  not  in  esse  at  the  time, 
-^to  come  into  existenoe  at  some  uncertain  time  in  the  future, 
—  provided  there  is  no  gift  of  the  property  in  the  first  instance, 
«r  perpetuity  in  a  prior  taker."     Perry  on  Trusts,  sect  786. 

Archbishop  Seeker,  by  his  will,  gave  .£1,000  to  trustees  for 
the  purpose  of  establishing  a  bishop  in  the  British  possessions 
in  America.  Mansfield,  of  counsel,  insisted  that,  '^  there  being 
no  bishop  in  America,  or  the  least  likelihood  of  there  ever 
being  one,"  the  legacy  was  void,  and  must  fall  into  the  residue. 
Lord  Chancellor  Thurlow  said,  *^  The  money  must  remain  in 
eourt  till  it  shall  be  seen  whether  any  such  appointment  shall 
take  place."  AUomey-Qeneral  v«  The  Bishop  of  Chester,  1  Bro. 
C.  C.  444. 

A  testator  devised  his  real  estate  to  trustees,  in  trust,  wkb 
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the  rents  and  profits  to  purchase  ground  in  Cambridge,  proper 
for  a  college,  and  to  build  all  such  structures  as  should  be  nec- 
essary for  that  purpose  (the  college  to  be  called  "  Downing 
College  "),  and  to  obtain  a  royal  charter  for  founding  such  col- 
lege and  incorporating  it  by  that  name,  in  the  University  of 
Cambridge;  The  trustees  were  to  hold  the  premises  devised 
to  them  ^4n  trust  for  the  said  collegiate  body  and  their  succes- 
sors for  ever."  The  devise  was  held  to  be  valid.  Attamejf- 
General  v.  Downing^  Amb.  660. 

A  sum  of  money  was  bequeathed  to  erect  a  blue-coat  school 
and  establish  a  blind  asylum,  with  direction  that  land  should 
not  be  purchased,  and  the  expression  of  an  expectation  that 
lands  would  be  given  for  the  charities.  In  answer  to  the  sug- 
gestion at  the  bar  that  the  application  of  the  fund  might  be 
indefinitely  postponed,  it  was  said,  on  the  other  side,  that  the 
court  would  fix  a  time  within  which  the  gift  must  take  effect ; 
and  2  Ves.  647,  and  8  Atk.  806,  were  cited  in  support  of  the 
proposition. 

The  Vice-Chancellor  said  the  cases  of  Downing  College  and 
the  Attorney-  General  v.  The  Bishop  of  Chester  seemed  to  be 
authorities  against  the  objection,  but  that  the  point  did  not 
arise  in  the  case  before  him.  It  was  obviated  by  a  codicil  to 
the  will,  which  appears  to  have  been  overlooked  by  the  coun- 
sel on  both  sides.  Henshaw  v.  Atkins^  3  Madd.  167.  See  also 
Philpot  V.  St.  George's  Hospital^  6  Ho.  of  L.  Cas.  359.  In 
this  case,  as  in  the  one  we  are  considering,  the  trustee  was 
required  to  approve  the  designated  charity  before  paying  over 
the  money. 

A  testator  left  a  sum  of  money  to  build  and  endow  a  future 
church.  The  question  was  raised,  but  not  decided,  whether  the 
court  would  hold  the  fund  for  an  indefinite  time.  The  Lord 
Chancellor  said :  ^'  A  gift  to  a  charitable  purpose,  if  lawful,  is 
good,  although  no  object  may  be  in  existence  at  the  time.  This 
was  expressly  decided  in  Attorney- General  v.  Bishop  of  Chester^ 
where  the  gift  was  for  establishing  a  bishop  in  his  Majesty's 
dominions  in  America,"  &c.  Sennet  v.  Herbert^  Law  Rep. 
7  Ch.  287. 

A  testatrix,  by  her  will,  directed,  among  other  things,  that 
when  and  as  soon  as  land  should  be  giver,  for  the  purpose  as 
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thereinafter  mentioned,  almshouses  should  be  built  in  three 
specified  places.  She  further  directed  that  the  surplus  remain- 
ing, after  building  the  almshouses,  should  be  appropriated  for 
making  allowances  to  the  inmates.  It  was  held  that  the  fund 
was  well  given,  for  that  the  gift  to  charity  was  not  conditional 
and  contingent,  but  that  there  was  an  absolute  immediate  gift 
to  charity,  the  mode  of  execution  only  being  made  dependent 
on  future  events.  Chamberlain  v.  Brocket^  8  Law  Rep.  Ch. 
1872-78,  p.  206.  The  bearing  of  this  authority  upon  the  case 
in  hand  needs  no  remark.  See  also  Mclntyre  Poor  School  v. 
Zanesvtlle  Canal  Co.,  9  Ohio,  203,  and  Miller  v.  Chittenden^ 
2  Iowa,  315;  8.  c.  4  id.  252.  These  were  controversies  relat- 
ing to  real  estate.  The  same  point  as  here  was  involved.  Both 
gifts  were  sustained.     The  judgments  are  learned  and  able. 

The  last  of  this  series  of  cases  to  which  we  shall  refer  is  an 
adjudication  by  this  court.  The  testator  gave  the  residue  of 
his  estate,  embracing  a  large  amount  of  real  property,  to  the 
Chancellor  of  the  State  of  New  York,  the  mayor  and  recorder 
of  the  city  of  New  York,  and  others,  designating  them  only  by 
their  official  titles,  and  to  their  respective  successors  in  office 
for  ever,  in  trust  to  establish  and  maintain  an  asylum  for  ag^d, 
decrepit,  and  worn-out  sailors,  the  asylum  to  be  called  ^'  The 
Sailors'  Snug  Harbor."  If  the  trustees  bo  designated  could  not 
execute  the  will,  they  were  to  procure  from  the  legislature  an 
act  of  incorporation,  giving  them  the  requisite  authority.  Such 
an  act  was  passed,  and  the  institution  was  established.  The 
heir-at-law  sued  for  the  property.  This  court  held  that  the 
official  designations  were  descriptio  personarum^  and  that  the 
trustees  took  personally.  See  Bac.  Abr.,  Grant  C ;  Owen  ▼. 
Beariy  Duke  on  Char.  486;  Wellbeloved  v.  JoneSy  1  Sim,  & 
St.  40.  Nothing  was  said  as  to  the  capacity  of  the  successors 
to  take.  A  special  act  of  incorporation  was  deemed  necessary. 
There  being  no  particular  estate  to  support  the  final  disposi- 
tion, the  latter  was  held  to  be  an  executoiy  devise.  This  court 
decided  that  the  gift  was  valid.  That  upon  the  creation  of  the 
corporation  the  title  to  the  property  became  vested  in  it,  or 
that  the  naked  legal  title  was  held  by  the  heir-at-law  in  trust 
for  the  corporation. 

The  points  of  analogy  between  that  case  and  this  are  obvi- 
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iKis.  There,  as  here,  a  future  oorporatMHi  was  oeo^smy  to 
gire  the  deviee  efEect.  Therei  as  here,  there  wee  a  peseibilily 
that  si^eh  a  corporation  might  never  be  created.  In  both  cases 
the  corporation  was  created,  and  the  intentioQ  of  the  testator 
was  carried  into  full  effect.  It  is  a  cardinal  rule  in  the  law  of 
wills  that  courts  shall  do  this  whenever  it  can  be  done.  Here 
we  find  no  impediment  in  the  way.  The  gift  was  immediate 
and  absolute,  and  it  is  clear  beyond  doubt  that  the  testator 
meant  that  no  part  of  the  property  so  given  should  ever  go  to 
his  heirs-at-law,  or  be  applied  to  any  other  object  than  thai 
to  which  he  had  devoted  it  by  the  devise  here  in  questioi;!. 

There  are  numerous  other  authorities  to  the  same  effect  witii 
those  last  eited.  The  latter  are  abundantly  sufficient  to  dis- 
pose of  this  case.  It  is,  therefore,  unnecessary  to  extend  tiiis 
opinion  by  pursuing  the  subject  further. 

Judgment  4jffirmed* 


Habt  v.  Ufitbd  States. 

1/  The  ruling  in  Ckbome  ▼.  Umied  StcBU$,  19  Wall.  j677,  reaffinned,  ipd  applied  k> 

this  case. 
2.  The  United  States  is  not  responsible  for  the  laches  or  the  wrongful  aots  of  its 

officers ;  and,  where  it  takes  an  official  bond,  the  obligors  are  concluiMFely 

pneaumed  to  execute  it  with  a  fiill  knowledge  of  that  prlacipte  of  Jnw,  sod 

to  consent  to  be  dealt  with  accordingly. 
8.  Where  a  defence  is  by  way  of  traverse,  it  is  not  error  to  strike  out  so  much 

thereof  as  is  not  responslTe  to  the  allegations  of  the  petition. 

E&BOB  to  the  Circuit  Ceurt  of  the  United  Statai  for  tbe 
Northern  District  of  Ohio. 

This  suit  was  brought  by  tiae  United  States,  May  29,  1872, 
against  Hosmer,  Hart,  and  Stahl,  on  a  distiller^s  bond,  exeeuted 
by  them  May  29, 1871,  in  ike  sum  of  $5,000,  and  conditioned 
to  be  void  if  said  Hosmer  should  faithfully  comply  with  all 
the  provisions  of  law  relating  to  the  duties  and  business  of  xiis- 
tillers,  and  pay  all  penalties  incurred  or  fines  imposed  on  him 
for  a  violation  of  any  of  said  provi^oiMs,  And  should  not  sulEer 
th^  tract  or  lot  of  land  on  which  the  distillery  afcood«  or  Any 
part  thereof,  to  be  incumbered  by  mortgage,  ja4gcoent,  oo"  ptJUei 
tien  dcuing  the  iime  i^  which  he  ah^uid  -carry  on  Maid  buatneas. 
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The  breach  allied  mbb  the  non-payment  by  said  Hosmer  of 
f8,000,  demanded  of  him,  being  the  amount  of  tax  on  six  thou- 
sand gallons  of  spirits,  which  he  had  distilled  after  the  first  day 
of  June,  1871.  He  made  no  defence.  The  other  defendants 
filed  three  pleas :  1.  That  the  bond  was  never  delivered  to  the 
plaintiff ;  that  the  assessor  had  no  authority  of  law  to  approve 
it ;  and  that  neither  the  collector  nor  any  other  officer  of  the 
plaintiff  had  authority  to  receive  it.  2.  That  the  bond  was  a 
common  distiller^s  bond,  and  that  they  signed  it  merely  as 
Hureties  for  Hosmer,  without  consideration,  and  for  his  accom- 
modation ;  that,  six  days  before  its  execution,  Hosmer,  with- 
out their  knowledge,  incumbered  the  ground  upon  which  the 
distillery  stood,  by  his  mortgage  of  the  same  to  one  Dempsey, 
which  was  duly  recorded  May  25,  1871 ;  that  the  plaintiff 
did  not  require,  nor  did  Hosmer  file  with  the  assessor,  the  written 
consent  of  Dempsey  that  the  lien  of  the  United  States  for  taxes 
and  penalties  should  have  priority  to  the  mortgi^e,  and  that 
the  title  should,  in  case  of  forfeiture,  vest  in  the  United 
States,  dischai^ged  of  said  mortgage ;  nor  was  Hosmer  required 
to,  nor  did  he,  execute  an  indemnity  bond  against  said  mort- 
gi^e,  as  required  by  the  act  of  Congress  approved  April  10, 
1869,  but  that  the  bond  sued  on  was  approved  without  the 
filing  of  such  consent  or  the  taking  of  such  indemnity  bond ; 
that,  by  reason  of  the  non-payment  by  Hosmer  of  the  taxes  on 
distilled  spirits  which  were  chargeable,  and  a  lien  upon  said 
ground,  a  part  of  it  was  distrained  and  sold  for  $6,100,  which 
sum,  if  the  amount  of  Dempsey's  mortgage  had  not  been  de- 
ducted therefrom,  would  have  been  sufficient  to  pay  Hosmer's 
indebtedness  to  the  United  States.  3.  That  the  taxes  charged 
and  sued  for  were  assessed  against  Hosmer  on  spirits  he  had 
distilled,  and  were  a  first  and  paramount  lien  thereon ;  but 
that  the  collector  of  internal  revenue  for  the  district,  with- 
out the  knowledge  or  assent  of  the  defendants,  and  without 
first  requiring  the  payment  of  the  taxes  thereon,  permitted 
him  to  remove  from  the  bonded  warehouse  a  quantity  of  said 
spirits,  —  more  than  sufficient  to  pay  any  just  claim  of  the 
plaintiff. 

On  motion  of  the  plaintiff,  all  of  the  first  plea,  except  so 
much  as  averred  the  non-delivery  of  the  bond  sued  on,  was 
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stricken  out.  Demarrers  to  the  second  and  third  were  sns* 
tained,  whereupon  the  defendants  excepted. 

The  court  found  that  the  bond  m  suit  was  signed  May  29, 
1871 ;  that  it  was,  on  the  first  day  of  June,  handed  by  Hosmer 
to  the  deputy-assessor  of  internal  revenue,  to  be  transmitted  to 
the  assessor,  by  whom  it  was  approved  June  5,  and  then  duly 
transmitted  by  mail  to  the  collector  of  the  district. 

There  was  a  judgment  for  $3,048.40,  and  costs. 

Hart  and  Stahl  then  sued  out  this  writ  of  error. 

Mr.  James  A.  Oarfield  and  Mr.  A.  G.  Riddle  for  the  plain- 
tiffs in  error. 

Mr.  Assistant  Attorney/- General  Smithy  contra. 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the 
court. 

The  second  defence  relied  upon  in  this  case  is  disposed  of  by 
Osborne  v.  United  States^  19  Wall.  677,  which  we  are  not  in- 
clined to  reconsider. 

The  third  defence  is  equally  bad.  Under  the  law  as  it  stood 
when  this  suit  was  commenced,  no  distilled  spirits  could  be 
removed  from  a  distillery  warehouse  before  payment  of  the 
tax,  15  Stat.  180,  sect.  15,  without  subjecting  all  those  engaged 
in  such  a  removal  to  heavy  penalties,  id.  140,  sect.  86.  An 
officer  of  the  United  States  had  no  authority  to  dispense  with 
this  requirement  of  the  law.  If  in  violation  of  his  duty  he  per- 
mitted such  a  removal,  he  subjected  himself  to  punishment,  but 
did  not  bind  the  government  by  his  acts.  The  government  is 
not  responsible  for  the  laches  or  the  wrongful  acts  of  its  officers. 
Gibbons  v.  United  States,  8  Wall.  269 ;  United  States  v.  Kirk- 
Patrick,  9  Wheat.  720 ;  United  States  v.  Vamandt,  11  id.  184 ; 
United  States  v.  NicholU  12  id.  605 ;  Jones  et  al.  v.  United 
States,  18  Wall.  662.  Every  surety  upon  an  official  bond  to  the 
government  is  presumed  to  enter  into  his  contract  with  a  full 
knowledge  of  this  principle  of  law,  and  to  consent  to  be  dealt 
with  accordingly.  The  government  enters  into  no  contract 
with  him  that  its  officers  shall  perform  their  duties.  A  govern- 
ment may  be  a  loser  by  the  negligence  of  its  officers,  but  it 
never  becomes  bound  to  others  for  the  consequences  of  such 
neglect,  unless  it  be  by  express  agreement  to  that  effect.    Here 
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the  surety  was  aware  of  the  lien  which  the  law  gave  as  secu- 
rity for  the  payment  of  the  tax.  He  also  knew  that,  in  order 
to  rettiin  this  lien,  the  government  must  rely  upon  the  diligence 
and  honesty  of  its  agents.  If  they  performed  their  duties  and 
preserved  the  security,  it  inured  to  his  benefit  as  well  as  that 
of  the  government ;  but  if  by  neglect  or  misconduct  they  lost  it, 
the  government  did  not  come  under  obligations  to  make  good 
the  loss  to  him,  or,  what  is  the  same  thing,  release  him  pro  tanio 
from  the  obligation  of  his  bond.  As  between  himself  and  the 
government,  he  took  the  risk  of  the  effect  of  official  negligence 
upon  the  security  which  the  law  provided  for  his  protection 
against  loss  by  reason  of  the  liability  he  assumed. 

There  was  no  error  in  striking  out  that  portion  of  the  first 
defence  which  was  objected  to.  It  was  not  responsive  to  any 
allegation  in  the  petition.  Judgr*'ent  canned. 


Shields  v.  Ohio. 

1.  The  consolidation,  pursuant  to  the  statute  of  Ohio  of  April  10,  1866  (4  Cur- 

wen,  2791),  of  two  or  more  railway  companies  works  their  dissolution.  All 
the  powers  and  franchises  of  the  new  company  which  is  thereby  formed 
are  derived  from  that  statute,  and  are  subject  to  "  be  altered,  revoked,  or 
repealed  by  the  General  Assembly,"  under  sect  2,  art.  1,  of  the  ConstitutioD 
of  that  State,  which  took  effect  Sept.  1, 1851. 

2.  The  General  Assembly  does  not,  therefore,  impair  the  obligation  of  a  contract 

by  prescribing  the  rates  for  the  transportation  of  passengers  by  the  new 
company,  although  one  of  the  original  companies  was,  prior  to  the  adoption 
of  that  Constitution,  organized  under  a  charter  which  imposed  no  limitation 
as  to  such  rates. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  case  was  argued  by  Mr.  James  Mason  for  the  plaintiff 
in  error,  and  by  Mr,  Samuel  Shellabarger  for  the  defendant  in 
«5rix)r. 

Mb.  Justicb  Swaynb  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  the  conductor  of  a  train  of  cars 
upon  the  Lake  Shore  and  Michigan  Southern  Railway,  between 
Elyria  and  Cleveland.     Ulrich  was  a  passenger,  intending  to 
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go  from  the  former  to  the  latter  place.  The  intermediate  dis- 
tance was  twenty-fiye  miles.  The  fare  fixed  by  the  company 
was  ninety  cents.  ITlrich  offered  to  pay  seventy-five  centa, 
which  was  at  the  rate  of  three  cents  per  mile,  and  refused  to 
pay  more.  The  conductor  ejected  him  from  the  train,  and 
was  thereupon  indicted  in  the  proper  local  court  for  assault 
and  battery.  The  court  instructed  the  jury  that  Ulrich  had 
tendered  the  proper  sum,  and  that  Shields  had  no  legal  right 
to  demand  more.  The  case  turned  upon  this  point.  It  was 
not  claimed  that  the  defendant  was  guilty,  if  Ulrich  was  in  the 
wrong.  A  verdict  and  judgment  were  given  against  Shields. 
The  case  was  removed  by  a  writ  of  error  to  the  Supreme  Court 
of  the  State.  The  judgment  of  the  court  below  was  affirmed. 
Shields  sued  out  this  writ  of  error,  and  brought  the  case  here 
for  review.  The  only  question  presented  for  our  determina- 
tion is  his  legal  right  to  demand  more  than  Ulrich  offered  to 

pay- 

A  brief  chronological  statement  with  respect  to  the  provisions 
of  the  Constitution,  and  those  of  the  laws  of  the  State  bearing 
upon  the  subject,  is  necessary  to  a  clear  presentation  of  the 
point  to  be  decided. 

1.  An  act  passed  March  2,  1846,  incorporated  the  Junction 
Railroad  Company,  and  authorized  it  to  build  a  railroad  from 
Cleveland  to  Elyria,  and  thence  west.  The  eleventh  section 
empowered  the  company  to  charge  such  tolls  for  the  transporta- 
tion of  freight  and  passengers  as  it  might  deem  ^^  reasonable.*' 
The  twenty-second  section  declared  that  after  the  lapse  of  ten 
years  from  the  completion  of  the  road  the  State  might  reduce 
the  tolls  "should  they  be  unreasonably  high,"  and  might  "ex- 
ercise the  same  power  at  intervals  of  every  ten  years  thereafter.'' 
It  was  upon  the  road  built  under  this  act  that  the  present  con- 
troversy arose. 

2.  The  act  of  March  7,  1850,  incorporated  the  Toledo,  Nor- 
walk,  and  Cleveland  Company,  and  the  charter  was  amended 
by  an  act  of  Jan.  20,  1861. 

The  twelfth  section  of  the  latter  act  declared  that,  in  case 
the  Junction  Company  should  become  consolidated  with  the 
Toledo,  Norwalk,  and  Cleveland  Company,  the  consolidated 
company  might  assume  the  name  of  the  Cleveland  and  Toledo 


Oct  1877.]  Shields  v.  Ohio.  821 

Railroad  Company,  and  in  that  event  should  be  governed  by 
sects.  9, 10,  11,  15,  and  17  of  the  act  incorporating  tne  Junction 
Company,  and  in  other  respects  by  the  act  incorporating  the 
Toledo,  Norwalk,  and  Cleveland  Company,  and  the  acts  amenda- 
tory thereof.  The  twenty-second  section  of  the  act  first  named, 
which  allowed  the  State,  after  the  lapse  of  ten  years,  to  regulate 
the  tolls  of  the  Junction  Company  in  the  event  specified,  is  not 
one  of  the  sections  enumerated. 

8.  The  act  of  March  8, 1851,  was  a  general  act,  authorizing 
the  consolidation  of  railroad  companies  coming  within  its  pro- 
visions. The  process  was  prescribed  with  great  fulness  of  de- 
tails. Sect.  8  declared :  '^  And  such  new  corporation  shall 
possess  all  the  powers,  rights,  and  franchises  conferred  upon 
such  two  or  more  corporations  by  the  several  acts  incorporating 
the  same,  or  relating  thereto  respectively,  and  shall  be  subject 
to  all  the  duties  imposed  by  such  acts,  so  far  as  the  same  may 
be  consistent  with  the  provisions  of  this  act." 

4.  The  Constitution  of  Ohio  of  1851  took  effect  on  the  1st 
of  September  in  that  year.  It  declared  that  ^*  no  special  privi- 
leges shall  ever  be  granted  that  may  not  be  altered,  revoked, 
or  repealed  by  the  General  Assembly."  Art.  1,  sect.  2.  "  The 
General  Assembly  shall  pass  no  special  act  conf en'ing  corporate 
powers."  Art.  13,  sect.  1.  "Corporations  may  be  formed 
under  general  laws,  but  such  general  laws  may  from  time  to 
time  be  altered  or  repealed."    Art.  13,  sect.  2. 

6.  On  the  15th  of  June,  1853,  the  Junction  Company  be 
came  consolidated  with  the  Toledo,  Norwalk,  and  Cleveland 
Company,  pursuant  to  the  provisions  before  mentioned  of  the 
acts  of  Jan.  20,  1851,  and  March  3,  1851. 

6.  The  act  of  April  10, 1856,  4  Curwen,  2791,  authorizei* 
railroad  companies  of  Ohio  to  consolidate  with  such  com- 
panies of  other  States.  The  third  section  declares  that  such 
consolidated  companies  respectively  "shall  be  deemed  and 
taken  to  be  one  corporation,  possessing  within  the  State  all  the 
rights,  privileges,  and  franchises,  and  subject  to  all  the  restrio- 
lions,  liabilities,  and  duties,  of  such  corporations  of  this  State 
80  consolidated."  It  was  provided  that  the  old  stock  should 
be  extinguished,  that  a  board  of  directors  of  the  consolidated 
company  should  be  elected,  and  that  new  stock  should  be  cre- 
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ated  foid  issued  to  the  parties  entitled  to  it.  Those  refuaiog  to 
receive  it  were  to  be  paid  the  highest  market  price  for  their  old 
stock. 

The  seventh  section  enacts  ^^  that  suits  may  be  bronght  and 
maintained  against  such  new  corporation  in  the  courts  of  this 
State  for  aU  causes  of  action^  in  the  same  manner  as  against 
other  railroad  companies  of  this  State." 

7.  On  the  11th  of  February,  1869,  by  an  agreement  of  that 
date,  the  Cleveland  and  Toledo  and  the  Lake  Shore  Railroad 
Company  became  consolidated  under  the  name  of  the  Lake 
Shore  Railway  Company. 

On  the  6th  of  April,  1869,  the  Lake  Shore  and  the  Michigan 
Southern  and  Northern  Indiana  Railroad  Companies  were  duly 
consolidated  under  the  name  of  the  Lake  Shore  and  Michigan 
Southern  Railway  Company. 

Shields,  the  plaintifiE  in  error,  was  an  employd  of  this  com- 
pany when  he  ejected  Ulrich. 

8.  The  act  of  April  26, 1873,  provides  that  ^^  any  corporation 
operating  a  railroad  in  whole  or  in  part  in  this  State  may  de<- 
mand  and  receive  for  the  transportation  of  passengers  over  said 
road  not  exceeding  three  cents  per  mile  for  a  distance  of  more 
than  eight  miles." 

The  defendant  in  error  insists  that  the  power  of  the  company 
in  the  case  in  hand  was  fixed  and  limited  by  this  act.  The 
plaintiff  in  error  denies  this,  and  maintains  that  the  eleventh 
section  of  the  first-named  act  of  1846  is  the  governing  au- 
thority. 

In  support  of  this  view,  it  is  further  maintained  that  this 
section  was  a  contract,  and  that  it  was  simply  transferred  to 
each  successive  consolidated  corporation,  including,  finally,  the 
Lake  Shore  and  Michigan  Southern  Railway  Company,  and 
that  at  the  time  of  the  occurrence  here  in  question  it  was  in 
full  force. 

This  renders  it  necessary  to  consider  the  legal  9^aL%»  and 
character  of  the  new  corporation.  In  the  present  state  of  the 
law,  a  few  remarks  upon  the  subject  will  be  sufficient. 

The  legislature  had  provided  for  the  consolidation.  In  each 
oaae,  before  it  took  place^  the  original  companies  existed  and 
were  independent  of  each  other.    It  could  not  OGcur  withoat 
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th^ir  consent.  The  consolidated  company  had  then  no 
enoe.  It  could  have  none  while  the  original  corporationa  sab- 
sisted.  All  —  the  old  and  the  new  —  could  not  coexist.  Ft 
was  a  condition  precedent  to  the  existence  of  the  new  eorporar 
tion  that  the  old  ones  should  first  surrender  their  vitality  and 
submit  to  dissolution.  That  being  done,  eo  in^tanti  the  new 
corporation  came  into  existence.  But  the  franchise  alone  to 
be  a  corporation  would  have  been  unavailing  for  the  purposes 
in  view. 

There  is  a  material  difference  between  such  an  artiiicial 
creation  and  a  natural  person.  The  latter  can  do  any  thii^ 
not  forbidden  by  law.  The  former  can  do  only  what  is  authoi"- 
iaed  by  its  charter.  Railroad  Company  v.  Harris^  12  Wail. 
85.  It  was,  therefore,  indispensable  that  other  powers  and 
franchises  should  be  given.  This  was  carefully  provided  for. 
The  new  organization  took  the  powers  and  faculties  designated 
in  advance  in  the  acts  authorizing  the  consolidation,  —  no  more 
and  no  less.  It  did  not  acquire  any  thing  by  mere  transmis- 
sion. It  took  every  thing  by  creation  and  grant.  The  lan- 
guage was  brief,  and  it  was  made  operative  by  reference.  But 
this  did  not  affect  the  legal  result.  A  deed  inter  partes  may 
be  made  as  effectual  by  referring  to  a  description  elsewhere  as 
by  reciting  it  in  full  in  the  present  instrument.  The  oonsa- 
quence  is  the  same  in  both  cases. 

If  the  argument  of  the  learned  counsel  for  the  plaintiff  in 
error  be  correct,  the  constitutional  restrictions  can  be  readily 
evaded.  Laws  may  be  passed  at  any  time,  enacting  that  all 
the  valuable  franchises  of  designated  corporations  antedating 
the  Constitution  shall,  upon  their  dissolution,  voluntary  or 
otherwise,  pass  to  and  vest  in  certain  newly  created  institutions 
of  the  like  kind.  The  claim  of  the  inviolability  of  such  fran* 
ohises  would  rest  on  the  same  foundation  as  the  affirmation  in 
the  present  case.  The  language  of  the  Constitution  is  broad 
and  clear,  and  forbids  a  construction  which  would  permit  such 
a  result. 

When  the  consolidation  was  completed,  the  old  corporations 
were  destroyed,  a  new  one  was  created,  and  its  powetia  wiere 
^^ granted*'  to  it,  in  all  respects,  in  the  view  of  the  law,  aa  if 
the  old  companies  bad  never  enlisted,  and  neither  of  them  had 
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ever  enjoyed  tbe  franobises  so  conferred.  The  same  l^islatiTe 
will  created  and  endowed  the  new  corporation.  It  did  one  as 
much  as  the  other.  In  this  respect,  there  is  no  ground  for  any 
distinction. 

These  views  are  sustained  by  several  well-considered  cases 
exactly  in  point.  One  of  them  embodies  the  unanimous  judg 
ment  of  this  court.  Clearwater  v.  Meredith^  1  Wall.  25 ;  Me* 
MahauY,  Morrison^  16  Ind.  172 ;  The  State  of  Ohio  v.  Sherman^ 
22  Ohio  St.  411 ;  Shields  v.  The  State  qf  Ohio,  26  id.  86. 

The  constitutional  provision  that  ^'  no  special  privil^es  or 
immunities  shall  ever  be  granted  that  may  not  be  altered,  re- 
voked, or  repealed  by  the  General  Assembly,"  entered  into  the 
acts  under  which  the  consolidations  were  made,  and  rendered 
the  corporations  created  and  the  franchises  conferred  subject 
to  repeal  and  alteration,  just  as  if  they  had  been  expressly 
declared  to  be  so  by  the  act.  The  act  of  1878,  in  the  particu- 
lar in  question,  was  a  legitimate  exercise  of  the  reserved  power 
of  alteration,  and  was,  therefore,  valid.  Parker  v.  2%«  Metro* 
politan  Railroad  Co.y  109  Mass.  506. 

Another  branch  of  the  argument  of  the  counsel  for  the  plain- 
tiff in  error  calls  for  some  further  remarks. 

It  is  urged  that  the  franchise  here  in  question  was  property 
held  by  a  vested  right,  and  that  its  sanctity,  as  such,  could  not 
be  thus  invaded.  The  answer  is  eonBen9u%  facit  jus.  It  was 
according  to  the  agreement  of  the  parties.  The  company  took 
the  franchise  subject  expressly  to  the  power  of  alteration  or 
repeal  by  the  General  Assembly.  There  is,  therefore,  no  ground 
for  just  complaint  against  the  State. 

Where  an  act  of  incorporation  is  repealed,  few  questions  of 
difficulty  can  arise.  Equity  takes  charge  of  all  the  property 
and  effects  which  survive  the  dissolution,  and  administers  them 
as  a  trust  fund,  primarily  for  the  benefit  of  the  creditors.  If 
any  thing  is  left,  it  goes  to  the  stockholders.  Even  the  execn« 
tory  contracts  of  the  defunct  corporation  are  not  extinguished. 
Curran  v.  State  of  Arkansas^  16  How.  804. 

The  power  of  alteration  and  amendment  is  not  without  limit. 
The  alterations  must  be  reasonable;  they  must  be  made  in 
good  faith,  and  be  consistent  with  the  scope  and  object  of  the 
act  of  incorporation.    Sheer  oppression  and  wrong  cannot  be 
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inflicted  under  the  gaise  of  amendment  or  alteration.  Beyond 
the  sphere  of  the  reserved  powers,  the  vested  rights  of  prop- 
erty of  corporations,  in  such  cases,  are  surrounded  by  the 
same  sanctions  and  are  as  inviolable  as  in  other  cases.  Two 
authoritative  adjudications  throw  a  strong  light  from  oppo- 
site directions  upon  this  subject.  We  cite  them  only  for 
the  purpose  of  illustration.  In  Miller  v.  N.  T,  ^  E.  Rail 
road  Co.^  21  Barb.  (N.  Y.)  618,  the  l^slature,  under  the  re- 
served power  of  alteration,  required  the  company  which  had 
been  previously  incorporated  to  construct  a  highway  across  their 
road.  The  work  was  expensive,  and  of  no  benefit  to  the  com- 
pany.    The  act  imposing  the  burden  was  held  to  be  void. 

In  Mayor  ^  Aldermen  of  Wbreester  v.  Norwich  ^  Worce^' 
ter  R,  R,  Co.  and  Others^  109  Mass.  108,  the  legislature  had 
passed  an  act  requiring  the  railroad  companies  therein  named 
to  unite  in  a  passenger  station  in  the  city  of  Worcester  (the 
place  to  be  fixed  as  provided),  to  extend  their  tracks  in  the 
city  to  the  Union  station,  and,  after  the  extension,  to  discontinue 
parts  of  their  existing  locations.  The  act  was  held  to  be  con- 
stitutional and  valid,  being  a  reasonable  exercise  of  the  right 
reserved  to  the  legislature  to  amend,  alter,  or  repeal  the  char- 
ters of  those  companies.  See  also  The  Commonwealth  v.  JSsaex 
Company,  18  Gray  (Mass.),  239,  and  Crease  v.  Babeoek^  28  Pick. 
(Mass.)  884. 

It  is  unnecessary  to  pursue  the  subject  further  in  this  case. 

Judgment  affirmed. 

Mr.  Jubtiob  Field  and  Mb.  Justice  Stboko  dissented. 

Mb.  Justiob  Stbokg.  I  dissent  from  the  judgment  in  this 
case. 

I  agree  that,  by  the  consolidation  effected  under  the  statutes, 
a  new  corporation  was  created,  with  the  powers  and  restrictions 
of  the  constituent  corporations.  I  agree,  therefore,  that  the 
legislature  reserved  the  power  to  repeal,  alter,  or  amend  the 
charter.  But  I  deny  that  under  this  reserved  power  it  was 
competent  for  the  legislature  to  take  away  the  right  given  ta 
the  company  to  charge  such  freight  and  tolls  as  the  directors 
mificht  deem  reasonable,  while  at  the  same  time  continuing  the 
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eompttDj  in  enstaice^  subject  to  all  the  duties  inipoBed  opon 
it.  Such  an  alteration  is  taking  away  the  property  of  the  com- 
pany without  compensation,  as  much  as  would  be  taking  away 
its  lands. 

Mb.  Chdef  Justiob  Waits  did  not  sit  in  this  oase^ 
take  any  part  in  deciding  it. 
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A  toek  eot  s  poUey  of  imuranoe  upon  the  life  of  her  hnsbftAd.  Tlie  prewtltam 
WM  payable  aDnually  on  the  first  day  of  November.  The  policj  ttipnlated 
for  the  payment  of  the  amount  of  the  insurance  within  sixty  days  after  due 
notice  and  proof  of  the  death  of  the  insured,  subject,  however,  to  certain 
expresa  conditions.  One  of  these  conditions  provided,  that,  if  the  premimns 
weie  not  paid  on  or  before  the  days  mentioned  for  their  paymoit,  the  ewtk* 
pany  sliould  not  be  liable  for  the  sum  insured,  or  any  part  of  it,  and  that  the 
policy  should  cease  and  determine.  Another  condition  provided,  that,  if  the 
insured  resided  in  any  part  of  the  United  States  south  of  the  88d  degree 
af  north  latitude,  except  in  California,  between  the  1st  of  July  and  th# 
1st  of  November,  without  the  consent  of  the  company  previously  given  in 
writing,  the  policy  should  be  null  and  void.  The  policy  declared  that 
agents  of  the  company  were  not  authorized  to  make,  alter,  or  discharge 
contracts,  or  waive  forfeitures ;  but  the  company,  notwithstanding  this  provi- 
sion, sent  renewal  receipts  signed  by  its  secretary ;  and  their  use,  when 
countersigned  by  its  local  manager  and  cashier,  was  subject  entirely  to 
tfte  judgment  of  its  local  agent.  It  was  his  habit  to  give  such  receipts 
ViMDtvtr  the  premiums  were  paid  after  the  time  stipulated.  His  mode  of 
dealing  with  persons  taking  out  policies  at  the  local  office,  his  use  of  renewal 
receipts,  bis  acceptance  of  premiums  after  the  day  on  which  they  were  pay- 
able, were  all  known  to  the  home  company,  and  it  retained  the  premiums 
thus  received.  The  insured  died  at  the  city  of  New  Orleans  on  the  11th  of 
Nevemher,  1S72.  Between  the  1st  of  July  and  the  lat  of  November  ef  tiiat 
year  he  had  resided  at  that  city,  which  is  south  of  the  83d  degree  of  north 
latitude,  without  the  knowledge  or  the  previous  consent  in  writing  of  the 
company;  and  the  annual  premium  due  at  the  latter  date  was  not  paid 
VDtil  ten  days  thereafter.  A  friend  then  paid  it  to  the  agent,  and  took  ffon 
him  a  renewal  receipt,-  but  made  no  mention  of  the  reeidenee  of  the  in- 
aured,  who  died  the  same  day  from  yellow  fever  contracted  in  that  district 
The  agent,  on  learning  the  fact,  at  once  informed  the  company,  and  waa 
immediately  instructed  by  telegraph  to  tender  the  premium  to  the  party 
paying,  and  demand  the  reeeipt.  He  did  so ;  but  the  tender  waa  boI  s»- 
oepted,  nor  the  reeeipt  surrendered.  Held,  1.  That  the  company,  by  the 
agent's  receipt  of  the  premium,  waived  tlie  forfeiture  for  non-payment  at 
the  stipulated  time,  but  not  the  forfeiture  incurred  by  tb*  residence  of 
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the  intiired  withh.  the  prohibited  disfarieti  S.  That  the  comiMiiiy,  hatiag 
promptly  tendered  the  return  of  the  premium  and  demanded  the  snrreiidar 
of  its  receipt,  was  not  liable  on  its  policy. 
2.  A  waiter  can  only  be  justly  claimed  by  the  assured  ^here  the  cotits^  of  deal- 
ing by  the  company  has  been  such  as  to  induce  his  action ;  and  the  company 
should  be  apprised  of  the  fiicts  which  create  the  forfeiture,  and  of  those  which 
will  necessarily  influence  its  judgment  in  consenting  to  waive  H. 

Ebbob  to  the  Circuit  Court  of  the  United  States  lot  the 
Eastern  District  of  Missouri. 

The  Globe  Mutual  Life  Insurance  Company  of  Ne^  York,  on 
the  5th  of  NoTember,  1869,  issued  to  Eliza  Garber  a  poli^sy  of 
insurance  for  95,000  upon  the  life  of  her  husband,  commencing 
on  the  Ist  of  that  month.  The  premium  was  payable  annually 
on  the  Ist  of  Noyember.  The  policy  stipulated  for  the  pay- 
ment of  the  amount  of  the  insurance  within  sixty  days  after 
due  notice  and  proof  of  the  death  of  the  insured,  subject,  how- 
ever, to  certain  express  conditions.  One  of  these  conditions 
provided,  that,  if  the  premiums  were  not  paid  on  or  before  the 
days  mentioned  for  their  payment,  the  company  should  not  be 
liable  for  the  sum  insured,  or  any  part  of  it,  and  that  the  policy 
should  cease  and  determine.  Another  condition  provided,  that, 
if  the  insured  resided  in  any  part  of  the  United  States  south 
of  the  88d  degree  of  north  latitude,  except  in  California, 
between  the  1st  of  July  and  the  1st  of  November,  without  the 
consent  of  die  company  previously  given  in  writing,  the  policy 
should  be  null  and  void.  And  the  policy  declared  that  agents 
of  the  company  were  not  authorised  to  make,  altei-,  or  discharge 
contracts,  or  waive  forfeitures. 

The  insured  died  at  the  city  of  New  Orleans  on  the  11th  of 
November,  1872.  Between  the  1st  of  July  and  the  1st  of  Novem- 
ber of  that  year  he  had  resided  at  that  city,  which  is  south  of  the 
38d  degree  of  north  latitude,  without  the  previom  ooBSent  itk 
writing  of  the  company ;  and  the  annual  premivm  due  on  the 
first  of  that  month  was  not  paid  on  or  before  that  day.  Due 
notice  and  proof  of  his  death  having  been  given  to  the  company, 
and  payment  by  it  refused,  suit  was  brought  by  Mrs.  Garbef  in 
the  Circuit  Court  of  St.  Louis  County,  whence  it  tras  retiaoved, 
on  the  petition  of  the  company,  to  the  Citcuit  Cdurt  of  the 
United  States  for  the  Eastern  Dfetrict  of  Missouri.  JudgmeHt 
waA  rendsred  for  the  pbxntiff,  and  the  cMse  t^taxmA  here  by 
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writ  of  error.     Mrs.  Garber  died,  and  Wolflf,  her  execator,  wai 
made  the  defendant  in  error. 

The  other  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  W.  Noble  for  the  plaintiff  in  error. 
Mr.  Montgomery/  Blair^  contra. 

Mb.  Justioe  Field  delivered  the  opinion  of  the  court. 

By  the  residence  of  the  insured  within  the  prohibited  dis- 
trict of  country  during  the  period  designated  in  the  policy 
without  the  previous  consent  of  the  company,  and  the  failure 
of  the  assured  to  pay  the  annual  premium  when  it  became  due, 
the  policy,  by  its  express  terms,  was  forfeited,  and  the  company 
released  from  liability,  unless  the  forfeiture  was  waived  by  the 
action  of  the  company,  or  of  its  agents  authorized  to  represent 
it  in  that  respect. 

The  waiver  of  the  forfeiture  for  the  non-payment  of  the 
premium  due  on  the  1st  of  November,  1872,  is  alleged  on  the 
ground  that  the  premium  was  subsequently  paid  to  an  agent  of 
the  company,  he  delivering  its  receipt  for  the  same,  signed  by 
its  secretary,  and  countersigned  by  the  manager  and  cashier  of 
the  local  office,  the  plaintiff  contending  that  the  company,  by  its 
previous  general  course  of  dealing  with  its  agents,  and  its  prac- 
tice with  respect  to  the  policy  in  suit,  had  authorized  the  pre- 
miums to  be  paid  and  the  agent  to  receive  the  same  after  they 
became  due,  and  thus  had  waived  any  right  to  a  strict  com- 
pliance with  the  terms  of  the  policy  as  to  the  payment  of 
premiums. 

The  waiver  of  the  forfeiture  arising  from  the  residence 
within  the  prohibited  district  between  the  1st  of  July  and 
November,  without  the  previous  consent  of  the  company,  is 
also  alleged  from  the  subsequent  payment  of  the  premium  and 
its  receipt  by  the  local  agent,  the  plaintiff  contending  that  the 
premium  was  received  with  knowledge  by  the  agent  of  the  pre- 
vious residence  of  the  insured  within  the  prohibited  district. 

It  appears  from  the  record  that  the  deceased  was  taken  sick 
with  the  yellow  fever  at  New  Orleans,  on  the  6th  or  7th  of 
November,  1872,  and  died  on  the  11th  of  the  month,  between  the 
hours  of  eleven  and  twelve  in  the  forenoon.  On  the  previous 
day  a  telegram  was  sent  by  Mrs.  Garber  from  New  Orleans  to 
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a  gentleman  in  St.  Louis,  directing  the  latter  to  go  to  the 
agency  of  the  company  in  that  city,  at  which  the  policy  was 
issued,  and  pay  the  premium  due  on  the  first  of  the  month. 
Accordingly,  on  the  following  morning,  at  about  nine  o'clock, 
the  premium  was  paid  by  this  gentleman,  and  a  renewal  receipt 
was  thereupon  delivered  to  him.  This  renewal  receipt  was 
dated  in  New  York,  and  signed  by  the  secretary  of  the  company. 
It  not  only  acknowledged  the  receipt  of  the  premium,  but  it 
continued  the  policy  in  force  for  another  year.  The  practice 
of  the  company  was  to  send  to  its  agents  in  St.  Liouis  receipts 
in  this  form,  signed  by  its  secretary,  to  be  countersigned  by  the 
local  manager  and  cashier  before  being  used.  The  receipt 
given  was  thus  countersigned.  The  payment  was  made  in  the 
present  case  to  a  boy  in  the  office  of  the  agent,  and  by  him 
the  renewal  receipt  was  delivered.  It  was  his  habit  to  receive 
premiums  and  deliver  the  proper  renewal  receipt  in  the  absence 
of  the  agent.  In  this  case  the  money  was  given  by  him  on  the 
latter  s  coming  to  the  office  the  same  morning.  The  agent 
credited  the  amount  to  the  company  in  his  semi-monthly  ac- 
count transmitted  to  the  home  office.  The  gentleman  who 
paid  the  premium  was  not  aware  at  the  time  that  the  insured 
was  sick,  and  no  inquiries  were  made  by  the  boy  or  the' agent 
as  to  his  health.  It  is  conceded  that  they  had  no  information 
on  the  subject.  A  few  days  afterwai*ds,  the  agent  learned  of 
the  death  of  the  insured,  and  of  the  sickness  which  was  the 
immediate  cause  of  it,  and  informed  the  home  office.  The 
company  at  once  telegraphed  the  agent  to  return  the  premium 
and  demand  a  surrender  of  the  renewal  receipt.  The  money 
was  accordingly  tendered  to  the  gentleman  who  paid  it,  and  a 
surrender  of  the  renewal  receipt  demanded ;  but  the  tender  was 
not  received,  nor  the  receipt  returned. 

The  conditions  mentioned  in  the  policy  could,  of  course, 
be  waived  by  the  company,  either  before  or  after  they  were 
broken;  they  were  inserted  for  its  benefit,  and  it  depended 
upon  its  pleasure  whether  they  should  be  enforced.  The  diffi* 
culty  in  this  case,  and  in  nearly  all  cases  where  a  waiver  is 
alleged  in  the  absence  of  written  proof  of  the  fact,  arises  from 
a  consideration  of  the  effect  to  be  given  to  the  acts  of  agents 
of  the  company  in  their  dealings  with  the  assured.     Of  course, 
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8ttch  agents,  if  they  bind  the  company,  muet  hare  authority  to 
waive  a  compliance  with  the  conditions  upon  a  breach  of  which 
the  forfeiture  is  claimed,  or  to  waive  the  forfeiture  when  in- 
curred,  or  their  acts  waiving  such  compliance  or  forfeiture  must 
be  subsequently  approved  by  the  company.  The  law  of  agency 
is  the  same,  whether  it  be  applied  to  the  act  of  an  agent  un- 
dertaking to  continue  a  policy  of  insurance,  or  to  any  other  act. 
for  which  his  principal  is  sought  to  be  held  responsible. 

The  principle  that  no  one  shall  be  permitted  to  deny  that  he 
intended  the  natural  consequences  of  his  acts  when  he  has 
induced  others  to  rely  upon  them,  is  as  applicable  to  insurance 
eompanies  as  it  is  to  individuals,  and  will  serve  to  solve  the 
difficulty  mentioned.  This  principle  is  one  of  sound  morals  as 
well  as  of  sound  law,  and  its  enforcement  tends  to  uphold  good 
Csith  and  fair  dealing.  If,  therefore,  the  conduct  of  the  com- 
pany in  its  dealings  with  the  assured  in  this  case,  and  with 
others  similarly  situated,  has  been  such  as  to  induce  a  belief 
that  so  much  of  the  contract  as  provides  for  a  forfeiture  if  the 
premium  be  not  paid  on  the  day  it  is  due,  would  not  be  enforced 
if  payment  were  made  within  a  reasonable  period  afterwards, 
the  company  ought  not,  in  common  justice,  to  be  permitted  to 
allege  such  forfeiture  against  one  who  has  acted  upon  the 
belief,  and  subsequently  made  the  payment.  And  if  the  acts 
creating  such  belief  were  done  by  the  agent  and  were  subse- 
quently approved  by  the  company,  either  expressly  or  by 
receiving  and  retaining  the  premiums,  the  same  consequences 
should  follow. 

This  principle  applied  to  the  case  at  bar  will  render  the 
question  prssented  one  of  easy  solution.  The  company,  not- 
withstanding the  provision  in  the  policy  that  its  agents  were 
not  authorized  to  waive  forfeitures,  sent  to  them  renewal  re- 
ceipts signed  by  its  secretary,  to  be  used  when  countersigned 
by  its  local  manager  and  cashier,  leaving  their  use  subject 
entirely  to  the  judgment  of  the  local  agent.  The  propriety  of 
their  nse,  in  the  absence  of  any  fraud  in  the  matter,  could  not 
afterwards  be  qoesticmed  by  the  company.  Accompanying 
these  receipts  was  a  notice,  printed  on  the  same  paper,  that 
fcdieies  wluch  became  null  for  non-payment  might  be  renewed 
«t  the  home  office,  within  a  reasonable  time,  upon  fumiefaing 
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satisfactory  evidence  of  good  health,  such  BStisfactory  efrid^n^ 
being  left  to  the  judgment  of  the  local  agent,  and  the  renewal 
by  the  home  office  consisting  of  a  receipt  signed  by  its  secre- 
tary, transmitted  to  such  agent,  to  be  used  when  countersigned 
by  the  local  manager  and  cashier.  It  was  the  habit  of  the 
agent  to  give  such  renewal  receipts  whenever  the  premiums 
were  paid  after  the  time  stipulated ;  and  his  accounts  to  the 
home  office  showed  such  subsequent  payment.  His  actiim  in 
this  respect  was  not  questioned  by  the  company ;  and  the  pre- 
miums were  retained  by  it  without  any  pretence  that  the 
policies  had  ceased  to  be  obligatory  for  want  of  punctuality  in 
their  payment.  The  mode  of  dealing  by  the  agent  with  pei 
sons  taking  out  policies  at  the  local  office,  his  use  of  renewal 
receipts,  his  acceptance  of  premiums  after  the  day  on  which 
they  were  payable,  were  all  known  to  the  home  company,  and 
its  retention  of  the  premiums  thus  received  was  an  approval  of 
his  acts.  So  far,  then,  as  the  waiver  of  the  forfeiture  incurred 
for  non-payment  of  the  premiums  is  concerned,  it  is  clear  that 
the  company,  by  its  course  of  dealing,  had,  notwithstanding  the 
provision  of  the  policy,  left  the  matter  to  be  determined  by  its 
local  agent,  to  whom  the  renewal  receipts  were  intrusted. 

But,  so  far  as  the  forfeiture  arose  from  the  residence  of  the 
insured  within  the  prohibited  district,  the  case  is  different. 
There  is  nothing  in  the  acts  of  the  company  which  goes  to 
show  that  it  ever  authorized  its  agents  to  waive  a  forfeiture 
thus  incurred,  or  that  it  ever  knew  of  any  residence  of  the 
insured  within  the  prohibited  district  until  informed  of  his 
death  there.  In  every  case  where  premiums  were  receiTed 
after  the  day  they  were  payable,  the  fact  that  a  forfeiture  had 
been  incurred  was  made  known  to  the  company  from  the  date 
of  the  payment,  and  the  retention  of  the  money  constituted  a 
waiver  of  the  forfeiture ;  but  no  information  of  a  forfeiture  on 
any  other  ground  was  imparted  by  the  date  of  such  payment. 
The  agent  receiving  the  premium,  in  the  case  at  bar,  testified 
that  he  knew  nothing  of  the  residence  of  the  insured  within 
the  prohibited  district  during  the  excepted  period,  and  the  evi- 
dence in  conflict  with  his  testimony  was  slight.  He  knew  that 
the  insur^  had  a  place  of  business  there,  and  that  he  was  per- 
mitted to  make  occasional  visits  there  within  that  period,  mod 
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to  reside  there  at  other  times.  Every  thing  produced  as  evi* 
dence  of  knowledge  of  residence  within  the  prescribed  district 
is  consistent  with  these  occasional  visits  and  residence  at  other 
times  than  during  the  excepted  period.  But,  even  if  the  agent 
knew  the  fact  of  residence  within  the  excepted  period,  he  could 
not  waive  the  forfeiture  thus  incurred,  without  authority  from 
the  company.  The  policy  declared  that  he  was  not  authorized 
to  waive  forfeitures ;  and  to  the  provision  effect  must  be  given, 
except  so  far  as  the  subsequent  acts  of  the  company  permitted 
it  to  be  disregarded.  There  is  no  evidence  that  the  company 
in  any  way,  directly  or  indirectly,  sanctioned  a  disregard  of  the 
provision  with  reference  to  any  forfeitures,  except  such  as  oc- 
curred from  non-payment  of  premiums.  As  soon  as  it  was 
informed  of  the  residence  of  the  insured  within  the  prohibited 
district,  it  directed  a  return  of  the  premium  subsequently  paid. 
It  would  be  against  reason  to  give  to  the  receipt  of  the  pre- 
mium by  the  agent,  under  the  circumstances  stated,  the  efficacy 
claimed.  The  court,  in  its  instructions,  treated  the  receipt  of 
the  premium  by  the  agent,  with  knowledge  of  the  previous  resi- 
dence of  the  insured  within  the  prohibited  district,  if  the 
agent  had  such  knowledge,  as  itself  a  sufficient  waiver  of  the 
forfeiture  incurred,  without  any  evidence  of  the  action  of 
the  company  when  informed  of  such  residence ;  and  in  this 
respect  we  think  the  court  erred.  It  is  essential  that  the  com- 
pany should  have  had  some  knowledge  of  the  forfeiture,  before 
it  can  be  held  to  have  waived  it. 

It  is  true,  that,  where  an  agent  is  charged  with  the  collection 
of  premiums  upon  policies,  it  will  be  presumed  that  he  informs 
the  company  of  any  circumstances  coming  to  his  knowledge 
iiffecting  its  liability ;  and,  if  subsequently  the  premiums  are 
received  by  the  company  without  objection,  any  forfeiture  in 
curred  will  be  presumed  to  be  waived.  But  here  there  was  no 
ground  for  any  inference  of  this  kind  from  the  subsequent 
action  or  silence  of  the  company.  There  was  no  evidence  of 
a  disregard  of  the  condition  as  to  the  residence  of  the  insured 
in  any  previous  year,  and,  consequently,  there  could  be  no  infer- 
ence  of  a  waiver  of  its  breach  from  a  subsequent  retention  of 
the  premium  paid.  This  is  a  case  where  immediate  enforce- 
ment of  the  forfeiture  incurred  was  directed  when  information 
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was  received  that  the  condition  of  the  policy  in  that  respect 
had  been  broken. 

Not  only  should  the  company  have  been  informed  of  the 
forfeiture  before  it  could  be  held  by  its  action  to  have  waived 
it,  but  it  should  also  have  been  informed  of  the  condition  of 
the  health  of  the  insured  at  the  time  the  premium  was  tendered, 
upon  the  payment  of  which  the  waiver  is  claimed.  The  doc- 
trine of  waiver,  as  asserted  against  insurance  companies  to 
avoid  the  strict  enforcement  of  conditions  contained  in  their 
policies,  is  only  another  name  for  the  doctrine  of  estoppel.  It 
can  only  be  invoked  where  the  conduct  of  the  companies  has 
been  such  as  to  induce  action  in  reliance  upon  it,  and  where  it 
would  operate  as  a  fraud  upon  the  assured  if  they  were  after- 
wards allowed  to  disavow  their  conduct  and  enforce  the  condi- 
tions. To  a  just  application  of  this  doctrine  it  is  essential  that 
the  company  sought  to  be  estopped  from  denying  the  waiver 
claimed  should  be  apprised  of  all  the  facts:  of  those  which 
create  the  forfeiture,  and  of  those  which  will  necessarily  influ- 
ence its  judgment  in  consenting  to  waive  it.  The  holder  of  the 
policy  cannot  be  permitted  to  conceal  from  the  company  an 
important  fact,  like  that  of  the  insured  being  in  extremisy  and 
then  to  claim  a  waiver  of  the  forfeiture  created  by  the  act 
which  brought  the  insured  to  that  condition.  To  permit  such 
concealment,  and  yet  to  give  to  the  action  of  the  company  the 
same  effect  as  though  no  concealment  were  made,  would  tend 
to  sanction  a  fraud  on  the  part  of  the  policy-holder,  instead  of 
protecting  him  against  the  commission  of  one  by  the  company. 

It  follows  that  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial :  and  it  is  So  ordered. 
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United  States  v.  Babbitt. 

1.  Where,  under  the  acts  of  Feb.  11, 1847  (0  Stat  126),  Sept.  28,  1850  (id.  620), 

Karch  22,  1862  (10  id.  8),  and  March  8,  1866  (10  id.  686),  military  boantj- 
land  warrants  were  located  on  public  land,  subject  to  priirate  entry  by  them, 
it  was  the  duty  of  the  register  of  the  Und-office  where  the  locations  were 
made  to  receive  the  register's  fees  therefor. 

2.  Where  the  register  received  them,  his  refusal  to  pay  over  to  the  United  Stateb 

the  surplus  beyond  the  maximum  compensation  of  |3,000  per  annum,  to 
which  he  was  entitled  by  law  for  all  his  services  of  every  description,  is  a 
breach  of  his  official  bond,  both  as  respects  himself  and  his  sureties ;  and 
,  the  United  States  is  under  no  necessity  to  proceed  against  him  by  an  action 
on  the  case  for  money  had  and  received. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

This  is  an  action  of  debt  upon  a  bond  given  by  Lysander 
W.  Babbitt  and  the  other  defendants  to  the  United  States,  on 
the  ninth  day  of  May,  1863,  to  recover  the  sum  of  $10,000 
alleged  to  have  been  charged  and  received  by  him,  during  his 
terra  of  oflBce,  as  fees  for  the  location  of  military  bounty- 
land  warrants  under  the  provisions  of  the  acts  of  Congress 
approved  the  11th  of  February,  1847,  the  28th  of  September, 
1860,  the  22d  of  March,  1862,  and  the  3d  of  March,  1856, 
over  and  above  the  maximum  compensation  of  $3,000  which 
he,  as  such  register,  was  authorized  to  retain.  The  bond  was 
conditioned  as  follows:  — 

"  Whereas  the  President  of  the  United  States  hath,  purouant  to 
law,  appointed  the  said  Lysander  W.  Babbitt  register  of  the  land- 
office  for  the  district  of  land  subject  to  sell  at  Kanesville,  in  the 
State  of  Iowa,  for  the  term  of  four  years  from  the  sixth  day  of 
April,  1853,  by  commission  dated  the  eighth  day  of  April,  1853 : 
Now,  therefore,  if  the  said  Lysander  W.  Babbitt  has  truly  and 
faithfully  executed  and  discharged,  and  shall  continue  truly  and 
faithfully  to  execute  and  discharge,  all  the  duties  of  the  said  office, 
according  to  law,  then  the  above  obligation  to  be  void  and  of  none 
effect ;  otherwise  it  shall  abide  and  remain  in  full  force  and  virtue." 

The  defendants.  Hall  and  Burnett,  as  the  sureties  on  the 
bond,  among  other  pleas,  pleaded  separately  for  themselves 
that  it  was  no  part  of  the  official  duties  of  Babbitt,  as  such 
register,  to  receive  the  said  fees,  and  that  he  was  not  required. 
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by  the  obligations  of  said  bond,  to  pay  tb9  «ame  to  tlui  United 
States. 

Babbitt,  for  himself  alone,  among  other  pleai,  pleaded  the 
same  defence. 

To  each  of  these  severa)  pleaa  the  United  Statea  demorred* 

The  court  overruled  the  demurrers,  and  rendered  final  jadg* 
ment  in  favor  of  all  the  defendants. 

On  the  hearing  of  the  demurrers  and  in  the  rendition  of 
said  judgment,  the  judges  were  opposed  in  opimon  upon  two 
questions,  which  are  set  forth  in  the  opinion  of  the  court.  The 
United  States  sued  out  this  writ  of  error. 

Mr.  Assistant  Attorney- General  Smith  for  the  plaintiff  in 
error. 
No  counsel  appeared  for  the  defendants  in  error. 

Mb.  Justigb  Swaynb  delivered  the  opinion  of  the  court 
This  case  comes  before  us  upon  a  certificate  of  a  division  oi 
opinion  of  the  judges  by  whom  the  case  was  tried  in  the  Cir- 
cuit Court. 
The  questions  certified  are :  — 

1.  Whether  it  was  the  duty  of  the  defendant  Babbitt,  aa 
register  of  the  land-office,  to  receive  the  register's  fees  from 
the  locators  of  military  bounty-land  warrants,  upon  their  being 
located  on  the  public  lands,  subject  to  private  entry  by  such 
warrants,  under  the  acts  of  Feb.  11,  1847,  Sept.  28,  I860, 
March  22,  1852,  and  March  8,  1855. 

2.  Whether,  if  such  fees  were  charged  and  received  by  Bab- 
bitt, as  such  register,  his  neglect  and  refusal  to  account  for 
and  pay  over  to  the  United  States  the  surplus,  over  and  above 
the  maximum  compensation  authorized  to  be  by  him  received, 
as  determined  in  this  case  by  the  Supreme  Court  of  the  United 
States,  in  United  States  v.  Babbit^  1  Black,  55,  constitutes  a 
breach  of  the  conditions  of  the  official  bond  of  Babbitt,  as  reg- 
ister, as  respects  himself  alone,  and  also  as  respects  the  sureties 
in  the  bond,  and  whether  in  such  case  the  remedy  is  not  by 
an  action  against  Babbitt  for  money  had  and  received. 

The  reported  case,  to  which  reference  is  made,  contains  a 
careful  analysis  of  the  acts  of  Congress  mentioned  in  the  first 
question,  and  of  several  others  relating  to  the  subject.     It  is 
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unnecessary  to  go  over  the  same  ground  again,  or  to  reproduce 
any  thing  there  said. 

It  was  held  in  that  case  that  $8,000  per  annum  was  the 
maximum  compensation  allowed  to  the  register  by  law,  and 
that  he  was  not  entitled  to  hold  in  addition  the  fees  in  ques- 
tion in  his  own  right. 

The  act  of  March  3,  1858,  requires  that  ^^  the  surplus  which 
shall  remain  "  of  such  fees,  beyond  the  compensation  to  which 
the  register  is  entitled,  '^  shall  be  paid  into  the  Treasury  of  the 
United  States  as  other  moneys.*' 

There  could  be  no  paying  without  previous  receiving.  The 
latter  duty  is  explicitly  declared.  The  prior  one  is  as  clearly 
to  be  infeiTcd.  Both  would  be  alike  implied  in  the  absence 
of  the  provision  as  to  paying  over. 

What  is  implied  in  a  statute,  will,  deed,  or  contract  is  as 
much  a  part  of  it  as  what  is  expressed.  United  States  v.  Bab- 
bit,  supra. 

The  first  question  certified  must,  therefore,  be  answered  in 
the  affirmative. 

To  the  second  it  must  be  answered,  that,  if  the  register  re- 
ceived such  fees,  the  neglect  and  refusal  to  pay  over  to  the 
United  States  the  surplus  beyond  the  compensation  to  which 
he  was  entitled  by  law  was  a  breach  of  the  condition  of  his 
official  bond,  both  as  respects  himself  and  the  sureties  in  the 
bond,  and  that  the  United  States  is  under  no  necessity  to  pro- 
ceed against  the  principal  in  the  bond  by  an  action  on  the 
case  for  money  had  and  received. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion  ;  and  it  is 

So  ordered. 
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BsBGDOLL  V.  Pollock. 

1.  A  Bianiifactarer  of  fermented  liquors,  from  whom  UzeB  had  been  collected 
under  a  second  assessment,  was,  in  order  to  recover  them,  required  by  the  act 
of  JnTy  18, 1866  (14  Stat.  Ill,  Rev.  Stat.,  sect.  3225),  to  show  that  his  return 
did  not  contain  any  understatements ;  and  he  should,  therefore,  prove  that 
it  agreed  with  the  quantity  of  liquor  actually  drawn  from  the  fermenting 
vessels. 

f.  For  that  purpose,  although  not,  under  all  circumstances,  necessarily  conclu- 
sive for  or  against  the  government,  his  books,  if  kept  as  the  law  requires^ 
ought  to  be  the  best  evidence ;  and,  until  it  is  shown  that  they  cannot  be 
produced,  or  do  not  contain  the  desired  information,  resort  cannot  be  had 
to  the  recollection  or  knowledge  of  witnesses  as  to  circumstances  bearing 
upon  the  ultimate  fact  in  issue. 

S.  Queers,  Does  tlie  act  entitled  "  An  Act  to  define  the  tax  on  fermented  or  malt 
K^QTs,"  approved  May  18, 1676  (19  Stat  68),  change  any  rule  of  evidence 
tlieretofore  established. 

EftROB  to  the  Circuit  Court  of  the  United  States  for  the 
Biewtcm  District  of  Pennsylvania. 

On  the  22d  of  January,  1874,  the  Commissioner  of  Internal 
Revenue,  acting  under  the  authority  of  sect.  2  of  "  An  Act 
for  the  reduction  of  oflScers  and  expenses  of  the  internal  reve- 
nue," approved  Dec.  24,  1872,  17  Stat.  402,  Rev.  Stat.  3182, 
assessed  a  tax  of  $1,850  on  BergdoU  &  Psotta,  the  plaintiffs, 
fbr  "  one  thousand  three  hundred  and  fifty  barrels  of  beer  sold 
and  removed,  &c.,  without  proper  stamps,  to  Oct.  1,  1873," 
This  assessment  having  been  duly  certified  to  the  collector, 
the  tax  was  paid  upon  compulsion  and  under  protest.  An 
appeal  was  then  made  to  the  commissioner,  under  the  act  of 
1884,  sect.  44, 13  Stat.  289,  as  amended  in  1866, 14  Stat.  Ill, 
Rev.  Stat.,  sect.  3226,  to  refund  the  amount  paid,  which  being 
d^nied^  this  action  was  brought  against  Pollock,  the  collector, 
to  recover  back  the  money. 

Upon  the  trial,  the  plaintiffs  offered  to  prove  by  witnesses  on 
the  stand  that,  from  the  date  at  which  the  internal  revenue  act 
of  1866  went  into  effect,  until  the  assessment  complained  of 
was  made,  "  no  beer  was  sold  or  removed  from  their  brewery 
fbr  consumption  or  sale  except  in  barrels  or  paiis  of  barrels, 
wfiiv^  vrtre  all  duly  stamped  with  an  internal  revenue  stamp, 
...  as  required  by  the  act  of  Congress  ; "  that  they  "  had 
m-a de  their  monthly  returns  to  the  collector  regularly  until  and 
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including  tlie  month  of  December,  1878;  that  there  was  no 
understatement  or  undervaluation  in  either  of  said  returns  of 
the  quantity  of  beer  brewed,  or  of  beer  sold  or  removed  from 
their  brewery  for  consumption  or  sale,  and  that  neither  of  the 
returns  was  false  or  fraudulent."  This  testimony  was  excluded 
by  the  court,  and  exceptions  taken.  Judgment  having  been 
rendered  against  the  plaintiffs,  they  sued  out  this  writ  of  error. 
The  errors  relied  upon  are :  1.  That  the  assessment  is  insuffi 
cient  in  law,  because  too  indefinite  and  uncertain  ;  and,  2.  That 
the  testimony  offered  was  improperly  rejected. 

Mr.  WUliam  S.  Price  for  the  plaintiffs  in  error. 
Mr,  Assistant  Attorney- General  Smith,  contra, 

Mb.  Chibp  Justice  Waitb  delivered  the  opinion  of  the 
court. 

The  record  presents  only  the  exceptions  to  the  exclusion  of 
the  testimony.  The  objection  that  the  assessment  is  insuffi- 
cient in  law,  because  too  indefinite  and  uncertain,  cannot  be  con« 
sidered  here,  as  it  does  not  appear  to  have  been  taken  below. 

The  acts  under  which  the  tax  was  assessed  — 17  Stat.  402,  sect. 
2 ;  14  Stat.  104,  sect.  9,  amending  sect.  20  of  act  of  1864 ;  Rev. 
Stat.,  sect.  3182 — make  it  the  duty  of  the  Commissioner  of 
Internal  Revenue,  in  any  case  where  upon  inquiry  it  shall  be  as- 
certained that  any  list  which  has  been  delivered  to  a  collector  is 
imperfect  or  incomplete,  in  consequence  of  any  omission  or  un^ 
derstatement  or  undervaluation  or  false  or  fraudulent  statement 
contained  in  any  return  or  returns  made  by  any  persons  or  par- 
ties liable  to  tax,  to  enter  upon  any  monthly  or  special  list,  at 
any  time  within  fifteen  months  after  the  delivery  of  such  in- 
complete list,  the  names  of  the  persons  or  parties  in  respect  to 
whose  returns  there  have  been  any  omission,  &c.,  together  with 
the  amounts  for  which  such  persons  or  parties  may  be  liable 
over  and  above  the  amount  assessed  upon  the  return,  and  to 
certify  the  list  to  the  collector,  to  be  proceeded  with  according 
to  law.  By  sect.  44  of  the  act  of  1864, 13  Stat.  239,  as  amended 
in  1866,  14  Stat.  Ill,  Rev.  Stat.,  sect.  3226,  it  is  provided  that, 
where  a  second  assessment  has  been  made  pursuant  to  this  au- 
thority, such  assessment  shall  not  be  remitted,  nor  shall  taxes 
ooUected  under  such  assessment  be  recovered^  refunded,  or  paid 
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back,  unless  it  is  proved  that  the  list,  statement,  or  return  was 
not  false  or  fraudulent,  and  did  not  contain  any  understatement 
or  undervaluation.  This  is  a  case  of  second  assessment,  and 
the  question  presented  is  as  to  the  manner  in  which  a  manu^ 
facturer  of  fermented  liquors  may  be  permitted  to  prove  that 
his  returns  did  not  contain  an  understatement. 

The  ^^  Act  to  reduce  duties  on  imports  and  to  reduce  internal 
taxes,  and  for  other  purposes,"  passed  June  6, 1872,  17  Stat. 
215,  as  amended  Dec.  24,  1872,  17  Stat.  401,  sect.  1,  provides 
in  sect.  19,  Rev.  Stat.,  sect.  8387,  that  every  manufacturer  of 
fermented  liquors  shall  from  day  to  day  enter  or  cause  to  be 
entered,  in  a  book  to  be  kept  by  him  for  that  purpose,  the  esti- 
mated quantity  produced,  in  barrels,  and  the  actual  quantity  sold 
or  removed  for  consumption  or  sale,  in  barrels,  or  fractional 
parts  of  barrels ;  and  shall  also  from  day  to  day  enter  or  cause 
to  be  entered,  in  a  separate  book  to  be  kept  by  him  for  that 
purpose  an  account  of  all  materials  by  him  purchased  for  the 
purpose,  of  producing  such  fermented  liquors,  including  grain 
and  malt,  and  render  to  the  collector  of  internal  revenue  for 
the  district,  on  or  before  the  tenth  day  of  each  month,  a  true 
statement,  in  writing,  taken  from  his  books,  of  the  estimated 
quantity,  in  barrels,  of  such  liquors  brewed  and  the  actual  quan- 
tity sold  ;  and  verify  or  cause  to  be  verified  such  statement  and 
the  facts  therein  set  forth,  by  oath  or  affirmation.  These  books 
are  to  be  open  at  all  times  for  the  inspection  of  the  collector, 
deputy-Kiollector,  inspector,  or  revenue  agent,  who  may  take 
memorandums  and  transcripts  therefrom.  Sect.  20  requires  the 
verification  of  the  entries  made  upon  these  books  by  the  oaths 
of  the  party  making  them  and  of  the  manufacturer,  on  or 
before  the  10th  of  each  month. 

The  taxes  are  to  be  paid  by  stamps  purchased  from  the  col- 
lector of  the  district  and  affixed  to  the  packages.  Sect.  28. 
In  this  way,  by  a  comparison  of  the  returns  with  the  account 
for  stamps  sold,  a  collector  can  always  tell  whether  the  taxes 
upon  the  reported  production  have  been  paid,  and,  by  a  com- 
parison of  the  estimated  production  with  the  actual  production 
as  returned  and  with  the  quantity  of  material  purchased,  he 
can  judge  as  to  the  probable  honesty  of  the  returns.  The 
entries  in  the  books  are  intended  to  be  for  the  mutual  proteo- 
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iSxm  of  the  gOTeranfient  and  the  manufacturer.  As  tras  daid  in 
Ikmoklet  V.  Smith,  18  Wall.  647,  "  The  exact  truth  always  lies 
in  the  knowledge  of  the  manufacturer.  His  books  show,  of 
ought  to  show,  every  thing  that  he  has  produced ;  and,  in  ui  in- 
Testigation  of  this  kind,  if  he  shows  that  his  returns  or  stamps 
fully  equal  the  amount  of  his  production,  the  burden  wiU  then  be 
on  the  government  to  show  a  deficiency."  An  honest  manufac^ 
turer  who  has  kept  accurate  books  has  always  at  hand  the  ready 
means  of  establishing  the  fact  of  his  compliance  with  the  law. 

His  return  is  to  be  "  a  true  statement,  in  writing,  taken 
from  his  books."  To  prove,  therefore,  the  accuracy  of  his 
returns,  he  has  but  to  refer  to  his  books.  Parol  testimony  is 
only  required  for  the  identification  of  the  books.  That  being 
done,  the  books  and  the  returns  speak  for  themselves.  Noth- 
ing more  is  required,  except  to  institute  the  necessary  compari- 
son. So,  too,  of  the  payment  of  the  tax.  The  law  specifies 
the  amount  of  the  tax  upon  each  package,  and  the  books  show, 
or  /)ught  to  show,  the  number  of  packages.  The  books  also 
show,  or  ought  to  show,  the  quantity  of  material  purchased 
for  use.  Experience  has  demonstrated  what  the  ordinary  pro- 
duction from  a  given  quantity  of  material  is.  If  the  production 
as  shown  by  the  books  differed  from  that  which  ordinarily 
wt>uld  be  the  yield  of  the  material  purchased,  the  burden,  as 
the  law  then  stood,  was  cast  upon  the  manufacturer  after  a 
reassessment  to  account  for  the  discrepancy.  It  is  unnecessary 
now  to  decide  whether  this  rule  of  evidence  has  been  changed 
by  the  "  Act  to  define  the  tax  on  fermented  or  malt  liquors," 
passed  May  18,  1876.  19  Stat.  53.  The  proper  mode  of  over- 
coming this  burden  is  not  by  showing  that  no  packs^es  have 
been  removed  without  the  requisite  stamp,  but  by  proof  of 
what  was  actually  drawn  from  the  fermenting  vessels.  The 
reasonable  presumption  is  that  the  production  of  one  brewer 
will  not  vary  materially  from  the  average  of  production  of 
others  operating  under  similar  circumstances  and  manufactur- 
ing a  similar  article.  If  it  does,  an  experienced  manufacturer 
ought  to  be  able  to  account  for  the  difference.  For  this  pur- 
pose, his  books,  which  tlie  law  makes  it  his  duty  to  keep,  will, 
if  kept  as  the  law  requires,  furnish  the  evidence  of  his  daily 
vifttiisaetionsH  and  enable  him  %t  once,  when  a  deficiency  appears. 
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to  secure  the  evidence  with  which  to  make  the  necessary  ex- 
planation, fihottld  one  be  called  ior.  If  he  prodooes  a  better 
article  by  the  use  of  a  larger  quantity  of  material,  or  has  sus- 
tained special  losses  in  the  process  of  manufaeture,  or  «ft6r 
wards  and  before  removal,  or  has  sold  a  part  of  his  material 
without  use,  by  having  his  attention  called  through  his  daily 
entries  to  an  apparent  deficiency  in  his  production,  he  can  pre- 
pare himself  for  defence  against  any  charge  which  may  grow 
out  of  it.  His  books  are  not  necessarily  conclusive  for  or 
against  the  government  under  all  circumstances ;  but  if  properly 
kept,  as  they  must  be  to  avoid  the  penalties  of  the  law,  they 
ought,  so  to  speak,  to  furnish  the  base  from  which  his  evidence 
must  spring.  If  they  do  not,  it  is  his  own  fault,  and  he  must 
suffer  the  consequences.  Certainly,  the  law  does  not  contem- 
plate that  he  may  relieve  himself  from  the  effect  of  insuffioient 
or  improper  entries  by  a  resort  primarily  to  the  uncertain  rec- 
ollection or  knowledge  of  witnesses  as  to  circumstances  which 
in  any  event  can  have  only  a  remote  bearing  upon  the  ultiipate 
fact  to  be  established.  We  do  not  say  that,  in  the  progress  of 
a  trial  and  under  some  circumstances,  such  proof  as  was  offered 
as  to  removals  may  not  be  competent ;  but  we  are  clearly  of  the 
opinion  that  no  foundation  was  laid  in  this  case  for  its  introduc- 
tion. The  books,  with  proper  explanations  in  respect  to  entries 
which  appear  in  them,  ought  to  constitute  the  best  evidence  in  the 
case ;  and,  until  it  is  shown  that  they  cannot  be  produced,  or 
that  they  do  not  contain  the  information  required,  no  evidenee 
of  fiueh  remote  circumstances  is  admissible.  In  this  case,  there 
was  no  attempt  to  account  for  the  absence  of  the  books,  or  any 
claim  of  defective  entries,  and  we  think  the  court  did  not -err -m 
excluding  the  testimony. 

The  other  questions  presented  in  the  brief  filed  for  the  gov- 
ernment were  not  raised  in  the  court  below,  and  need  not  -be 
•eonsidered  here.  Judgment  Harmed. 
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Mebohants'  National  Bask  v.  Cook. 

1.  The  oonrt,  upon  oonsideration  of  the  facte  in  this  case,  holds  that  it  appears 

that  aa  iDsoWent  debtor  transferred  certain  securities  to  his  creditor  with  a 
Tiew  to  giro  him  a  fraudulent  preference,  and  that  the  latter  received  and 
appropriated  them,  having  reasonable  cause  to  believe  that  the  debtor  was 
insoWent. 

2.  The  creditor  is,  therefore,  liable  to  the  assignee  in  bankruptcy  af  the  debtor  for 

the  securities  or  for  their  value. 
8.  Too/y,  Martin,  18  Wall.  40,  Buchanan  v.  Smith,  16  id.  277,  and  Wager  t.  BaU, 
id.  684,  cited  and  approved. 

Appbal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Stanley  Matthews  for  the  appellant. 
Mr.  Edgaf  M,  Johnson^  contra, 

Mb.  Jxjstiob  Hunt  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  assignees  of  B.  Homans,  Jr., 
to  recover  from  the  Merchants'  Bank  certain  securities^  or  their 
yalue,  received  by  the  bank  from  Homans.  The  securities  are 
alleged  to  have  been  received  in  violation  of  the  thirty-fifth 
section  of  the  Bankrupt  Act.  That  Homans  was  insolvent 
when  the  securities  were  delivered  is  not  denied,  but  the  bank 
insists  that  it  had  no  reasonable  cause  to  believe  that  such  was 
his  condition. 

On  the  morning  of  Aug.  25,  1869,  the  bank  advanced  to 
Homans,  upon  his  check  on  New  York,  the  sum  of  $10,000,  less 
the  usual  charge  of  one-eighth  of  one  per  cent.  In  the  after- 
noon of  the  same  day,  Homans  became  satisfied  that  his  failure 
could  no  longer  be  averted,  and  that  his  check  thus  given  would 
not  be  paid.  He  therefore  placed  in  an  envelope  addressed 
to  the  bank  the  securities  in  question,  with  the  following 
note:  — 

""HoHAKS  &  Co.,  Bankers,  No.  23  W.  Third  St., 
CiNGDmATi,  Aug.  25, 1869. 
«*D.  L  Pallis,  Esq.,  Pr. 

^DxAR  Sir,  —  A  disappointment  gives  us  reason  to  fear  that  cur 
eheck  of  this  date  may  not  be  paid.  I  leave  with  you  the  enclosed 
M  security.  B.  Homaks.  Jr.** 
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On  the  morning  of  the  26th,  his  banking-house  was  opened 
for  business  as  usual,  Homans  himself  being  present.  At  nine 
o'clock  A.M.  he  left  his  office  for  Covington,  where  he  lived, 
instructing  Mr.  Wood,  one  of  his  clerks,  that  if  he  did  not  re- 
turn at  ten  o'clock  to  deliver  the  envelope  addressed  to  the 
Merchants'  Bank,  and  another  of  a  like  character  to  another 
bank.  Homans  did  not  return  that  day ;  but  at  ten  or  half-past 
ten  o'clock,  Mr.  Albert,  another  clerk,  received  directions  from 
him  to  close  the  doors,  take  no  more  deposits,  and  pay  no  more 
checks.  Mr.  Albert  immediately  locked  the  doors,  and,  receiv- 
ing the  package  from  Mr.  Wood,  at  once  delivered  it  to  the 
bank.  Upon  these  facts,  with  one  exception  as  to  time,  the 
parties  are  agreed. 

The  president  of  the  Merchants'  Bank  testifies  that  he  found 
the  envelope  on  his  desk  in  the  bank  when  he  came  to  the  bank 
at  about  eight  o'clock  in  the  morning,  and  is  quite  confident 
that  it  could  not  have  been  later  than  half-past  eight  when  he 
became  aware  of  its  contents.  On  the  point  of  time  he  may 
easily  have  fallen  into  an  error ;  and,  we  think,  there  can  be  no 
doubt  of  his  mistake.  Mr.  Homans  testifies  that  he  left  the 
banking-house  at  nine  A.M.  to  go  to  Covington,  and  then  gave 
Instructions  to  Mr.  Wood,  a  clerk,  to  deliver  the  envelope,  if 
he  did  not  return  by  ten  o'clock.  Mr.  Albert  also  testifies  that 
the  banking-office  of  Homans  was  opened  at  nine  o'clock,  and 
continued  open  for  about  an  hour ;  that  he  then  received  orders 
from  Mr.  Homans  to  close  the  doors ;  that  he  did  so,  and,  in 
pursuance  of  directions  then  received  from  Mr.  Wood,  proceeded 
to  deliver  this  envelope,  with  a  similar  one  to  another  bank ; 
and  that  this  delivery  was  made  at  ten  or  half-past  ten  o'clock. 

Mr.  Yergason,  the  cashier  of  the  Merchants'  Bank,  presented 
at  Homans's  office  a  clearing-house  check,  and  payment  thereof 
was  refused.  Mr.  Albert  testifies  that  this  check  was  presented 
and  payment  demanded  by  the  cashier  after  the  doors  were 
closed  and  after  the  envelope  had  been  delivered  at  the  bank. 
Mr.  Fallis  testifies  to  the  same  purport,  and  that  this  demand 
and  refusal  was  made  between  nine  and  ten  o'clock  in  the 
morning, 

-   That  Homans  intended  to  give  the  bank  a  preference  over 
other  creditors,  —  that  is,  that  he  expected  and  intended  by 
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of  -ike  enclosures  sent  that  the  bank  should  xoftthw  tiie 
foU  amount  of  its  11^10,000  check,  while  other  croditeM  w9uUI 
receive  but  a  portion  of  their  debts,  — is  too  evident  to  require 
discussion.  Mr.  Homans  states  in  explicit  terms  that  he  waa 
at  that  time  aware  of  his  inability  to  pay  his  creditois  in  full 
then  or  in  the  future. 

The  important  question  remains,  Had  the  Merchants*  Bank, 
when  it  received  the  packages,  reasonable  cause  to  believe  ihat 
Homans  was  insolvent  ?  If  it  had,  the  thirty-fifth  section  d 
the  Bankrupt  Act  declares  the  transaction  to  be  void.  If  it 
had  not,  it  may  lawfully  hold  the  securities  or  their  avails. 

The  president  of  the  bank  testifies  that  there  was  nothing  in 
the  note  sent  with  the  securities,  or  in  the  transaction  itwlft 
that  led  him  to  suspect  the  insolvency  of  Homans.  Whife  it 
is  impossible  certainly  to  indicate  the  operation  of  the  liufliaii 
mind,  we  cannot  but  think  the  witness  is  again  at  fault  in  ]m 
jpecollection,  and  that  his  idea  at  the  time  of  testifying  was  adt 
the  one  that  controlled  his  action  when  the  occurvenoe  took 
place. 

1.  The  transaction,  on  the  theory  of  the  solvency  of  HoBftaa«, 
is  quite  inexplicable.  It  was  the  general  practice  of  these  {mkt- 
ties,  as  of  all  bankers  in  their  city,  to  deal  in  exchange  on  Neinr 
York.  The  practice  was  thus :  The  Merchants'  Bank  wanted 
810,000  to  be  used  in  the  city  of  New  York.  Mr.  Homans  lukd 
the  money  there,  which  he  did  not  need  for  his  own  pucpotw. 
The  bank  gives  him  $10,000  in  currency,  less  the  diffeienee  m 
exchange,  and  takes  his  check  on  his  banker  in  New  Yedc  Inr 
the  sum  named.  This  is  the  theory  of  the  transaction.  In  bi^ 
Homans  had  no  funds  in  New  York,  but  gave  his  che^k.  tbut 
he  might  obtain  the  currency  to  be  used  to  meet  pfBs^ing  de- 
mimds  at  home.  The  theory  of  the  hank,  however,  ww  us  in 
above  stated. 

That  a  banker  in  Cincinnati,  having  sold  a  sightnivaft  ^em 
New  York,  should  the  next  day,  without  agveemeiut  eraoliaite- 
tion,  send  to  the  holder  collaterals  to  secure  the  p^nnfittt  cif  tha 
draft.  Would  be  an  extraordinary  transaettcui,  and,  in  tiM  Imbh 
guage  of  Mr.  Cook,  president  of  the  Fourth  National  tBankof 
Oiacinnaitd,  it  would  be  a  taint  upon  the  atiBading  of  tfae  ihawer, 
and  wjcmid  at  imce  impress  oiie  with  the  idea  tfattt  .Ibe  dmmm 
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I  iiMolTiNiit,  or  in  great  financial  difficulty.  Such  is  the  im 
^dence  alao  of  Mr.  Griffiths  and  Mr.  Espy,  bankers  of  the  same 
place.  The  giying  of  security  under  such  circumstances  is  in 
repugnance  to  the  idea  of  the  whole  transaction,  which  is  that 
of  a  quick  and  simple  commercial  exchange  of  funds.  One 
who  lends  money  on  bond  or  time  notes  may  well  expect  and 
take  security  for  their  payment.  It  is  in  harmony  with  the 
transaction.  But  if  a  check  is  taken  in  payment  of  an  account 
presented,  no  one  would  expect  to  receive  collateral  security 
lor  its  payment.  It  would  not,  however,  be  more  incongruous, 
or  more  inharmonious,  than  the  giving  of  collateral  security  for 
the  payment  of  the  draft  in  question.  The  giving  and  acc^t- 
ance  of  the  collateral  could  have  but  one  significance  to  tibe 
mind  of  a  banker. 

2.  The  letter  accompanying  the  collaterals,  we  think,  ganre 
a  notice  which  a  business  man  could  not  misunderstand,  w- 
pecially  in  connection  with  the  fact,  known  to  the  bank,  that 
a  short  time  prior  thereto  there  were  evidences  that  Homans 
was  in  need  of  money,  and  that  there  were  clearing-house 
checks  to  a  large  amount  outstanding  against  him.  The  letter 
enclosed  said :  ^^  A  disappointment  gives  us  reason  to  fear  that 
our  check  of  this  date  may  not  be  paid.  I  leave  with  you  the 
enclosed  as  security."  Its  language  is  expressive  to  a  business 
man.  It  means,  not  that  we  fear  our  check  may  not  be  paid, 
but  that  it  will  not  be  paid.  We  are  disappointed  in  obtaining 
the  funds  to  pay  it. 

Tias  disappointment  is  not  the  result  of  an  accident  or  of  a 
misunderstanding,  for  that  apology  would  have  been  given  if 
it  esfiisted ;  ner  is  the  disappointment  a  temporary  one,  for  that 
would  have  been  stated  if  true.  We  do  not  expect  to  be  able 
to  pay  it,  and  we  enclose  you  securities,  which  will  not  indeed 
give  the  money  to  which  you  are  entitled,  but  will  protect  you 
from  ultimate  loss.  This  is  what  the  letter  means  It  is  a 
statement  of  inability  from  want  of  funds  to  meet  a  current 
and  most  pressing  debt,  either  in  New  York  or  in  Cincinnati, 
the  non-payment  of  which  involved  public  suspension  and  bank- 
ruptcy.    Practically  it  was  so  understood,  for  we  find  — 

8.  That  immediately  upon  its  receipt  the  Merchants'  Bank 
«ent  for  payment  its  clearing-house  check,  previously  nnpre- 
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sented.  ^The  testimony  of  Mr.  Albert  shows  that  the  Mei^ 
chants'  Bank  was  not  in  the  habit  itself  of  presenting  clear- 
ing-house checks,  but  that,  in  about  fifteen  minutes  after  he 
had  left  the  envelope  and  securities  at  the  bank,  Mr.  Yerga* 
son,  the  cashier,  in  person  presented  the  clearing-house  check 
and  requested  its  payment.  The  relation  of  cause  and  effect  is 
a  more  rational  explanation  of  this  speedy  demand  than  to  sup- 
pose it  to  be  a  mere  coincidence. 

It  is  scarcely  necessary  to  discuss  the  authorities  as  to  the 
meaning  of  the  words  ^'  having  reasonable  cause  to  believe  the 
party  to  be  insolvent."  When  the  condition  of  a  debtor's  affairs 
are  known  to  be  such  that  prudent  business  men  would  conclude 
that  he  could  not  meet  his  obligations  as  they  matured  in  the 
ordinary  course  of  business,  there  is  reasonable  cause  to  believe 
him  to  be  insolvent.  Knowledge  is  not  necessary,  nor  even  a 
belief,  but  simply  reasonable  cause  to  believe.  Toqf  v.  Martin^ 
18  Wall.  40:  Buchanan  v.  Smith,  16  id.  277 ;  Wager  v.  Rally 
id.  684. 

There  is  nothing  in  the  subsequent  decisions  of  this  court  to 
vary  these  principles,  and  it  is  not  worth  while  to  go  through 
the  English  cases  founded  upon  a  statute  containing  different 
language  from  our  own. 

Upon  the  whole  case,  we  are  all  of  the  opinion  that  the  court 
below  decided  correctly  in  holding  that  Homans  was  insolvent ; 
that  the  securities  were  transferred  with  a  view  to  give  a  fraud- 
ulent preference ;  and  that  the  bank  had  reasonable  cause  to 
believe  that  Homans  was  insolvent  when  it  received  and  ap- 
propriated the  securities  presented  to  it. 

Deerei  affirmed. 
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Sbssioks  v.  Johnson. 

On  April  6, 1870,  A.,  in  order  to  secure  B.  as  his  indorser,  mado  a  mortgage  ol 
certain  property.  This  mortgage  the  latter,  on  the  thirteenth  of  tliat  month, 
assigned  to  C,  to  secure  a  debt  due  him.  Oct.  4,  A.  made  a  second  mortgage  of 
the  same  and  additional  property  to  D.  for  $4,000,  which  sum  D.  paid  to  B.  as 
the  agent  of  A. ;  whereupon  B.  paid  certain  notes  of  A.  upon  which  he  as  well 
as  D.  was  liable  as  indorser.  On  the  12th  of  October,  A.  sold  the  entire  prop- 
erty covered  by  both  mortgages  to  £.  for  $6,000,  and  received  the  latter's  notes 
in  payment.  Of  them,  $2,444.40  was  delivered  to  C,  and  $3,666.60  to  D.,  who 
thereupon  released  their  respective  mortgages.  Proceedings  in  bankrupti^ 
were  commenced  against  A.  Nov.  2, 1870,  and  he  was  duly  adjudicated  a  bank- 
nipt  His  assignees  then  sued  D.  for  the  value  of  the  property  covered  by 
his  mortgage,  and  obtained,  by  a  compromise,  a  judgment  for  $4,000,  which  he 
satisfied.  They  subsequently  sued  him  for  the  amount  paid  on  the  said  notes 
whereon  he  was  liable  as  indorser.  This  suit  was  compromised  by  his  paying 
$2,000.  The  assignees  thereupon  released  all  claims  and  demands  against  him, 
and  brought  the  present  action  to  recover  from  C,  who  was  not  a  creditor  of 
A.,  the  $2,444.40,  on  the  ground  that  it  was,  in  fraud  of  the  Bankrupt  Act,  and 
within  six  months  before  the  filing  of  the  petition  in  bankruptcy,  paid  to  him 
to  secure  him  as  indorser  for  B.,  he  having  reasonable  cause  for  believing 
A.  to  be  insolvent,  and  that  he  thereby  prevented  the  property  from  coming 
to  the  assignees  for  distribution,  and  sought  to  impede  the  operation  and  evade 
the  provisions  of  that  act.  Held,  1.  That  it  was  incumbent  upon  C.  to  sliow 
that  B.  took  up  the  notes  to  secure  the  payment  of  which  the  mortgage  to  tlie 
latter  had  been  executed.  2.  That,  in  the  absence  of  such  proof,  the  amount 
received  by  C.  was  dearly  a  preference  by  way  of  indemnity.  3.  That  the 
action  was  not  barred  by  the  satisfaction  of  the  judgment  against  D.  4.  That 
the  court  having  charged  that,  if  the  assignees  had  received  from  D.  fViU  sat- 
isfaction for  the  proceeds  of  the  sale,  there  could  be  no  recovery  in  this  action, 
the  verdict  in  favor  of  the  assignees  is  upon  that  point  conclusive  against  C. 
6.  That  the  inquiry  whether  C.  had  paid  any  thing  for  A.  was  properly  sub- 
mitted to  the  jury. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

The  facts  are  fully  stated,  and  the  assignment  of  errors  is 
get  forth  in  the  opinion  of  the  court. 

Mr.  Benjamin  F.  Butler  for  the  plaintiff  in  error. 

Mr.  Q-eorge  W.  Morne  and  Mr,  B.  M.  Morse^  Jr.^  eantra. 

Mb.  Justice  Cutfobd  delivered  the  opinion  of  the  court. 

Even  without  satisfaction,  a  judgment  against  one  of  two  joint 
contractors  is  a  bar  to  an  action  against  the  other,  within  the 
maxim  trarmt  in  rem  judicatam;  the  cause  of  action  being 
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changed  into  matter  of  record,  which  has  the  effect  to  meige 
the  inferior  remedy  in  the  higher.  JBj»fi  ^.  Hoare^  18  Mee.  & 
W.  504. 

Judgment  in  such  a  case  is  a  bar  to  a  flubeeqaeut  aodon 
against  the  other  joint  contractor,  because,  the  contract  being 
merely  joint,  there  can  be  but  one  recovery ;  and  consequently 
the  plaintiff,  if  he  proceeds  against  one  only  of  two  joint  prom- 
isors, loses  his  security  against  the  other,  the  rule  being  tiiat 
by  the  recovery  of  the  judgment  the  contract  is  merged  and  a 
higher  security  substituted  for  the  debt.  Robertson  v.  Smithy  18 
Johns.  (N.  Y.)  477  ;  Ward  v.  Johnsm,  18  Mass.  149 ;  Chwleff  y. 
Patch,  120  id.  138  ;  Manon  v.  Eldred  et  al.,  6  Wall.  281. 

But  the  rule  is  otherwise  where  the  contract  or  obligation  is 
joint  and  several,  to  the  extent  that  the  promisee  or  obligee  may 
elect  to  sue  the  promisors  or  obligors  jointly  or  severally :  hut 
even  in  that  case  the  rule  is  subject  to  the  limitation,  that,  if 
the  plaintiff  obtains  a  joint  judgment,  he  cannot  afterwards  sue 
them  separately,  for  the  reason  that  the  contraet  or  bond  is 
merged  in  the  judgment ;  nor  can  he  maintain  a  joint  action 
after  he  has  recovered  judgment  against  one  of  the  parties  in  a 
separate  action,  as  the  prior  judgment  is  a  waiver  ci  his  eight 
to  pursue  a  joint  remedy. 

Different  modifications  of  the  rule  also  arise  where  the  con* 
troversy  grows  out  of  the  tortious  acts  jot  the  defendants. 
Where  a  trespass  is  committed  by  several  persons,  tiie  pairty 
injured  may  sue  any  or  all  of  the  wrong-doers,  but  he  can  have 
but  one  satisfaction  for  the  same  injury,  any  more  than  in  an 
action  of  assumpsit  for  a  breach  of  contract. 

Courts  everywhere  in  this  country  agree  that  the  sqnred 
party  in  such  a  case  may  proceed  againrt  all  the  wvang-dbevs 
jointly,  or  be  may  sue  them  all  or  any  ene  of  them  «fi|)aFiitely  ; 
but  if  he  sues  them  all  jointly,  and  has  jndgmiwit,  he  «aRQpt 
afterwards  sue  any  one  of  them  separately ;  or,  if  he  sues  any 
one  of  them  separately,  and  ha3  judgment,  he  cannot  afterwards 
seek  his  remedy  in  a  joint  action,  because  the  prior  judgment 
Qgainst  one  is,  in  contemplation  of  law,  an  election  on  has  paot  to 
pursue  his  several  remedy. 

Wbepe  the  injury  is  tortious,  the  remedy  m^  he  joint  qt 
tewwraj ;  but  the  rule  in  this  country  is  that  a  jud^ent  against 
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without  satidftictioii  is  no  bar  to  an  aetion  against  any  one 
of  the  otilef  wiong-doers«  Lw^oy  v.  Murray^  8  Wall.  1 ;  s.  C. 
a  Cliff.  196 ;  Lhnnff9ian  v.  Bishop,  1  Johns.  (N.  Y.)  290'; 
Ihakev.  Mitehel,  3  East.  258. 

Sufficient  appears  to  show  that  the  bankrupts,  Kane,  Sprague, 
A  Co.,  on  April  5,  187(K  mort^ged  their  stock,  tools,  fixtures, 
and  machinery  to  W.  W.  Sprague,  to  secure  him  as  their  in* 
doner ;  that  the  mor^agee,  on  the  18th  of  the  same  month, 
assigned  the  mortgage  to  the  defendant  below  as  security  for  a 
debt  due  from  the  mortgagee  to  the  assignee  of  the  mortgage. 
On  the  4th  of  October  following,  the  bankrupts  made  a  second 
mortgage,  including  the  property  described  in  the  first  mort- 
gage, together  with  other  property,  to  E.  A.  Goodnow,  for 
#4,000,  which  sum  the  mortgagee  paid  to  the  mortgagee  of  the 
first  mortgage,  as  the  agent  of  the  bankrupts,  and  which  he,  the 
agent,  used  in  part  to  pay  three  notes  given  by  the  bankrupts, 
upon  which  the  mortgagees  in  both  mortgages  were  indors- 
ers.  Eight  days  later,  the  bankrupts  sold  to  Nichols  and  John- 
son the  whole  property  covered  by  the  mortgages,  and  received 
in  payment  their  notes  and  those  of  Henry  W.  Snow,  to  the 
amount  of  $6,000,  which  they  divided  as  follows  :  $2,444.40  to 
the  assignee  of  the  first  mortgagee,  and  $8,555.60  to  the  second 
mortgagee,  who  thereupon  released  their  respective  mortgages. 

Bankruptcy  proceedings  against  the  mortgagors  in  the  two 
mortgages  were  commenced  on  the  2d  of  November  in  the  same 
year,  and  the  plaintiffs  were  duly  appointed  assignees  of  the 
bankrupts'  estate.  Subsequently  they  sued  the  mortgagee  in 
the  second  mortgage  to  recover  the  value  of  the  property  cov- 
ered by  his  mortgage ;  and  judgment  was,  by  agreement,  entered 
in  their  favor  for  $4,000,  interest  and  costs,  and  the  evidence 
shows  that  the  judgment  was  satisfied  by  the  judgment  debtor. 
They,  the  assignees^  also  brought  another  suit  against  the  same 
party  to  recover  for  the  preference  he  obtained  when  the  agent 
of  the  bankrupts  paid  three  of  their  notes  upon  which  the  de- 
fendant in  the  last-named  suit  was  indorser,  which  suit  was  set- 
tled by  the  payment  of  $2,000  and  a  release  given  by  the 
assignees  of  all  their  claims  against  the  defendant  in  that  suit. 

Beyond  doubt,  the  first  mortgage  was  valid,  but  it  was  given 
to  soemrc  tte  ttdrtgagee  as  indorser  for  the  mortgagors,  and 


860  Sessions  v.  Johnson.  [Sup.  Otv 

inasmuch  as  the  defendant  failed  to  prove  that  the  mortgagee 
had  taken  up  any  paper  on  which  he  was  so  liable,  it  is  evident 
tiiat  the  defendant  derived  no  right  to  the  proceeds  of  the 
property  paid  to  him  by  virtue  of  that  mortgage.  Nothing 
having  been  paid  by  the  defendant  as  indorser  for  the  bank- 
rupts, the  money  paid  him  for  the  release  of  his  mortgage  was 
plainly  a  preference  by  the  way  of  indemnity.  Proceedings  in 
bankruptcy  were  commenced  within  four  months  thereafter ; 
and  the  assignees  brought  the  present  suit  in  the  District  Court 
against  the  defendant  to  recover  back  the  proceeds  of  so  much 
of  these  notes  given  to  the  defendant  for  the  release  of  his 
mortgage  from  the  bankrupt  debtors,  the  claim  being  that  the 
amount  was  paid  to  secure  the  defendant  for  his  indorsements 
for  the  insolvent  debtors,  he  having  reasonable  cause  to  believe 
that  they  were  insolvent,  and  that  the  payment  was  made  to 
prevent  the  property  from  coming  to  the  assignees  for  distribu- 
tion, and  to  impede  and  evade  the  provisions  of  the  Bankrupt 
Act. 

Service  was  made ;  and  the  defendants  appeared  and  pleaded 
the  general  issue,  and  that  the  plaintiffs  previously  recovered 
judgment  against  E.  A.  Goodnow  for  the  value  of  the  same 
property,  and  that  the  said  judgment  has  been  fully  paid  and 
satisfied. 

Issue  being  thus  raised,  the  parties  went  to  trial ;  and  the 
verdict  and  judgment  were  for  the  plaintiffs  in  the  sum  of 
$2,786.56  and  costs  of  suit.  Exceptions  were  filed  by  the 
defendant ;  and  he  removed  the  cause  into  the  Circuit  Court, 
where  the  parties  were  again  heard,  and  the  Circuit  Court 
affirmed  the  judgment,  and  the  defendant  removed  the  cause 
into  this  court. 

Five  errors  are  assigned,  to  the  effect  following :  1.  Because 
the  District  Court  did  not  instruct  the  jury  that  the  action  is 
not  maintainable,  the  assignees  having  disaffirmed  the'  sale  of 
the  goods  and  received  the  value  of  the  property.  2.  Be- 
cause the  District  Court  did  not  instruct  the  jury  that  the 
plaintiffs  were  estopped  by  their  previous  proceedings  from 
maintaining  the  suit.  3.  Because  the  District  Court  did  not 
instruct  the  jury  that  the  plaintiffs  could  only  have  judgment 
tor  the  value  of  the  property,  deducting  the  amount  previously 


Oct  1877.]  Sessions  v.  Johnson.  851 

recovered.  4.  Because  the  District  Court  did  not  instmct  tiie 
juiy  that  the  plaintifiPs  could  not  recover  the  proceeds  of  the 
property  in  the  hands  of  the  mortgagee  so  long  as  any  contin- 
gent liability  remained.  5.  Because  the  issue  submitted  to 
the  jury,  whether  the  defendant  had  paid  any  thing  for  the 
bankrupts,  was  an  immaterial  one,  if  there  was  any  outstanding 
and  undischai^ed  indorsement  of  the  defendant  for  which  he 
was  liable. 

Separate  mortgages  were  held  by  the  defendant  and  the 
other  mortgagee,  of  different  dates,  and  it  appears  that  they 
were  given  for  entirely  different  considerations.  Of  course,  the 
respective  mortgagees  held  the  property  subject  to  an  equity  of 
redemption  in  the  mortgagors ;  and  the  case  shows  that  the 
mortgagors  sold  the  respective  equities  of  redemption,  and  dis- 
tributed the  proceeds  of  the  sale  between  the  respective  mort- 
gagees. Throughout,  the  relations  of  the  mortgagees  to  the 
insolvent  debtors  were  entirely  separate.  They  never  held  any 
joint  claim  against  the  insolvent  mortgagors,  nor  did  the  mort- 
gagees ever  receive  any  joint  security  from  the  insolvent  debt- 
ors for  their  separate  claims.  Instead  of  that,  the  respective 
equities  of  redemption  remained  in  the  mortgagors,  and  the 
conceded  facts  show  that  they  sold  the  equities  and  distributed 
the  proceeds  between  the  respective  mortgagees,  showing  to  a 
demonstration  that  there  never  was  any  joint  contract  relation 
between  the  mortgagees  and  the  insolvent  debtors. 

Even  the  proceeds  of  the  sale  of  the  equities  of  redemption, 
as  distributed  between  the  respective  mortgagees,  were  entirely 
separate ;  nor  would  it  make  any  difference  if  the  mortgagees,  in 
receiving  their  respective  portions  of  those  proceeds,  had  acted 
jointly,  as  it  is  well-settled  law  that  where  the  tort  is  joint  the 
injured  party  may  have  a  joint  or  several  remedy,  the  rule  be- 
ing that  a  judgment  against  one  wrong-doer  without  satisfac- 
tion is  no  bar  to  an  action  against  any  one  of  the  other  joint 
tort-feasors.    Lave^'oy  v.  Murray^  supra. 

Joint  wrong-doers  may  be  sued  separately ;  and  the  plaintiff 
may  prosecute  the  same  until  the  amount  of  the  damages  is 
ascertained  by  verdict,  but  the  injured  party  can  have  only  one 
satisfaction,  the  rule  being  that  he  may  make  his  election  de 
meliar^ms  damnis^  which,  when  made,  is  conclusive  jn  all  sub- 
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sequent  proceedings.  HeydofC^CoMe^  11  Co.  50 ;  WTdte  y.  PkSr 
briek^  6  Greenl.  147  ;  Knickerbocker  v.  Coher^  8  Cow.  (N.  Y.) 
Ill ;   O'Shea  v.  Kirker,  4  Bosw.  (N.  Y.)  120. 

Without  more,  these  remarks  are  sufficient  to  show  that  the 
theory  of  estoppel  cannot  be  maintained,  and  that  the  first  two 
errors  assigned  must  be  overruled,  for  two  reasons :  1.  Because 
the  relation  of  joint  contractors  nerer  subsisted  between  the 
insolvent  debtors  and  the  mortgagees,  to  whom  the  proceede  of 
the  equities  of  redemption  were  distributed  by  the  insolvent 
mortgagors.  2.  Because  the  mortgagees,  acted  separately  la 
accepting  certain  portions  of  the  proceeds  of  that  sale ;  nor 
would  it  have  made  any  difference  if  they  had  acted  jointly,  as 
it  is  settled  by  all  the  authorities  that  when  several  persons 
have  been  jointly  concerned  in  the  commission  of  a  wrongfal 
act  they  may  all  be  charged  jointly  as  principals,  or  the  plain- 
tiff may  sue  any  one  of  the  parties  separately,  torts  being  in 
their  nature  several,  even  when  the  wrongful  act  was  jointly 
committed.     Ad.  Torts  (8d  ed.),  989. 

Suppose  that  is  so,  still  it  is  insisted  by  the  defendant  that 
the  plaintiff  cannot,  in  any  proper  view  of  the  facts,  recover 
more  than  the  difference  between  the  amount  paid  by  the  other 
mortgagee  and  the  value  of  the  property  distributed.  What 
the  plaintiffs  claim  is  the  amount  the  defendant  received  from 
the  insolvent  debtors  as  part  of  the  proceeds  of  the  sale  of  the 
equities  of  retiemption.  Abundant  proof  is  exhibited  that  he 
received  92,444.40,  and  it  is  conceded  that  the  whole  of  that 
amount  remains  in  the  hands  of  the  defendant. 

Two  sums,  amounting  in  the  whole  to  $6,000,  were  reeeived 
by  the  plaintiffs  of  the  second  mortgagee  before  the  present 
suit  was  instituted.  $4,000  of  the  amount  was  recovei*ed  by 
judgment  in  favor  of  the  plaintiffs.  They  also  instituted  a 
second  suit  against  the  same  party,  to  recover  the  amount  re- 
ceived by  him  in  payment  of  the  notes  upon  which  he  was  lia- 
ble as  indorser ;  which  action  was  compromised  by  the  payment 
to  the  assignees  of  $2,000,  as  appears  by  the  agreed  state- 
ment of  facts.  Such  payment  being  made,  the  assignees  exe- 
cuted a  release  tx>  the  defendant  in  that  suit  of  all  claims  and 
demands  which  they,  as  such  assignees,  had  against  him  on 
that  account. 
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Judgments  bind  parties  and  privies,  but  they  do  not  bind 
strangers ;  and  it  is  clear  that  the  present  defendant  was  neither 
a  party  nor  privy  to  the  action  in  the  first  suit,  nor  had  he 
any  thing  to  do  vidth  the  compromise  of  the  second  suit  between 
those  parties. 

Enough  appears  in  the  evidence  to  establish  that  theory ;  but 
if  any  possible  doubt  could  otherwise  arise  in  respect  to  the 
conclusion,  the  matter  is  set  entirely  at  rest  by  the  verdict  of 
the  jury.  They  were  told  by  the  court  that  if  the  plaintiffs  had 
once  received  full  satisfaction  for  the  proceeds  of  the  sale  from 
the  other  mortgagee,  ^^  then  they  can  recover  nothing  from  the 
defendant; "  and  it  follows  from  the  verdict  that  they  did  not 
recover  in  the  suits  against  the  other  mortgagee  any  thing  for 
the  portion  of  notes  taken  for  the  sale  of  the  equities  which 
was  distributed  to  the  defendant  in  the  present  suit.  All  that 
he  received  remains  in  his  hands ;  and  inasmuch  as  the  as- 
signees are  not  estopped  by  the  proceedings  against  the  second 
mortgagee  from  prosecuting  their  claim  against  the  defendani 
for  the  portion  of  the  proceeds  of  the  equities  of  redemption 
which  was  distributed  to  him  by  the  insolvent  debtors,  it  fol- 
lows that  the  assignee  may  recover  the  whole  amount  of  that 
portion  without  regard  to  the  antecedent  proceedings  against 
the  second  mortgagee,  which  is  all  that  need  be  said  in  re- 
sponse to  the  third  assignment  of  error. 

Both  parties  agree  that  the  first  mortgagee  was  not  a  cred- 
itor of  the  mortgagors,  and  that  the  mortgage  was  given  merely 
to  secure  future  advances  or  future  liabilities  to  be  incurred  by 
indorsing  the  paper  of  the  mortgagors.  Nothing  had  been  paid 
by  the  mortgagee ;  but  the  defendant  insists  that  the  portion  of 
the  notes  distributed  to  him  cannot  be  recovered  back  if  aqy 
outstanding  undischarged  contingent  liability  of  the  kind  re- 
mains. 

Grave  doubts  arise  whether  that  proposition  is  well  founded 
in  law,  for  two  reasons :  1.  Because  it  was  the  equities  of  re- 
demption which  the  mortgagors  sold,  and  the  notes  distributed 
represented  the  proceeds  of  that  sale.  2.  Because  it  does  not 
distinctly  appear  that  any  such  contingent  liability  remained 
at  the  time  of  the  trial. 

But  it  is  unnecessary  to  decide  that  question,  because  the 


864  SuBsioNB  t^.  Johnson.  [Sop.  Gt. 

bill  of  Mceptions  does  not  show  that  the  district  jwlge  gave 
any  instntction  eontrary  1o  that  construetion  of  the  mortgage 
to  the  defendant,  nor  does  the  record  show  what,  if  any,  in- 
strnctions  he  gave  in  that  r<^rd.  Unsostained  by  the  record, 
as  the  fourth  assignment  of  error  is,  it  must  be  ovemiled  as 
inapplicable  to  the  questions  presented  fot  decision. 

Eridence  to  show  that  the  defendant  had  paid  any  paper 
whieh  he  had  indorsed  for  the  insolrent  debtors^  so  far  as 
appears,  was  entirely  wanting;  nor  does  the  trahscript  show 
that  any  was  introduced  to  prove  that  any  indorsement  made 
by  the  defendant  was  outstanding  and  undischarged.  Assume 
the  facts  to  be  so,  and  it  would  be  clear  that  the  mortgage 
could  not  ayail  the  defendant  as  a  defence  to  the  claim  of  the 
assignees ;  and  it  is  equally  dear^  that,  if  there  were  no  such 
outstanding  indorsements,  then  it  was  important  for  the  defend- 
ant to  prove  that  he  had  advanced  moneys  to  discharge  such 
liability. 

Viewed  in  that  light,  it  is  impossible  to  sustain  the  fifth 
assignment  of  error,  for  the  reason  that  it  is  shown  that  the 
inquiry  whether  the  defendant  had  made  any  pajrment  for  the 
insolvent  debtors  was  an  important  inquiry,  and  one  that  was 
properly  submitted  to  the  jury.  Proper  instructions,  it  must 
be  assumed,  were  given  to  tiie  jury  in  respect  to  all  the  issues 
in  the  case  not  made  the  subject  of  complaint  in  the  bill  of 
exceptions^  and  that  all  questions  involved  in  the  pleadings, 
except  those  presented  by  the  assignment  of  errors,  are  correctly 
settled  by  the  verdict,  from  which  it  follows  that  there  is  no 
error  in  the  record.  Judgment  affirmed. 
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OOOHBAKB  V.  DKESKR. 

Th«  court  decUnen  to  vacate  its  decree  rendered  at  the  lai t  term  in  CooAniiM  t* 
Deener,  94  U.  S.  780,  but  holds  that  third  parties,  whose  interesU  are  opposed 
to  the  Cochrane  patents  which  were  in  controversy  in  that  suit,  should  not  be 
concluded  from  having  a  further  hearing  upon  them  whenever  a  Aiture  ease 
may  be  presented  here  for  consideration. 

Motion  to  set  aside  the  decree  rendered  at  the  last  term  in 
Cochrane  y.  Deener^  94  U.  S.  780,  and  to  dismiss  the  appeal. 

Mr,  George  Harding  in  support  of  the  motion. 
Mr.  Matt.  H.  Carpenter^  contra. 

Mb.  Justice  Bbadley  delivered  the  opinion  of  the  court. 

After  a  careful  examination  of  the  evidence  adduced  on  the 
motion  to  vacate  the  decree  in  this  case,  we  see  no  ground  to 
believe  that  the  appellants  are  chargeable  with  any  collusion 
with  the  appellees  in  reference  to  the  argument  of  the  appeal. 
On  the  contrary,  the  weight  of  the  evidence  is,  that  they  re- 
pelled any  arrangement  or  proposition  which  might  look  to 
that  end.  Whilst  we  would  not  hesitate  to  set  aside  a  decree 
coUusively  obtained,  the  proof  ought  to  be  very  clear  to  in- 
duce us  to  do  this  at  the  instance  of  strangers  to  the  suit, 
though  incidentally  affected  by  the  decision  of  the  questions 
involved. 

At  the  same  time,  as  the  decision  in  this  case  is  made  the  basis 
of  applications  for  injunctions  against  third  parties  in  the  Circuit 
Court,  it  is  right  that  we  should  say,  that,  in  the  argument  of 
the  appeal  before  us,  the  case  on  the  part  of  the  appellees  was, 
as  it  seemed  to  us,  very  imperfectly  presented;  and  the  evi- 
dence laid  before  us  on  this  motion  demonstrates  the  fact  that 
the  appellees,  in  consequence  of  the  conditional  arrangement 
with  the  appellants,  which  they  secured  before  the  argument 
was  had,  or  for  some  other  cause,  omitted  to  prosecute  their 
defence  with  that  degree  of  zeal  and  efficiency  which  the  im 
portance  of  the  case  would  otherwise  have  demanded.  The 
result  was,  that  the  labor  of  the  court,  and  its  liability  to  over- 
look points  of  weight  and  importance,  were  greatly  increased. 
As  the  case  wi»  presented  to  us,  we  see  no  cause  for  changing 
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our  views.  But,  under  the  circumstances,  we  think  that  third 
parties,  who  had  no  opportunity  of  being  heard,  and  whose 
interests  as  opposed  to  the  Cochrane  patents  are  very  impor- 
tant, should  not  be  concluded  from  having  a  further  hearing 
upon  them  whenever  a  future  case  may  be  presented  for  our 
consideration.  Motion  denied. 


AiiVOBD  V.  United  States. 

1.  The  presentation  of  a  claim  for  compenBation  for  carrying  the  nudlf ,  to  the 

Second  Assistant  Postmaster-Greneral,  with  whom  all  the  business  in  relation 
to  the  daim  had  been  previously  transacted,  is,  in  contemplation  of  law,  the 
presentation  of  it  to  the  Postmaster-General. 

2.  The  facts  in  this  case  considered,  and  held  to  entitle  the  claimant  to  $86,100 

for  his  services,  under  contracts  with  the  Post-Oflloe  Department,  for  carry- 
ing the  mails. 

Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  Wilson  and  Mr.  Jeremiah  M.  Wilson  for  tiie 
appellant. 

The  Solicitor' 0-eneral^  eontra. 

Mb.  Jtjstiob  MnjiEB  delivered  the  opinion  of  the  court. 

It  appears  by  the  findings  of  the  Court  of  Glidms,  from  whose 
judgment  this  case  is  appealed,  that,  by  five  different  written 
contracts  made  in  1858,  appellant  agreed  with  the  Postmaster- 
General  to  carry  the  mail  over  as  many  different  routes  between 
Iowa  City,  in  the  State  of  Iowa,  and  Fort  Kearney,  in  Ne- 
braska. On  the  25th  of  July,  1861,  it  was  agreed  between  him 
and  the  Postmaster-General,  that,  for  an  improved  service  on 
part  of  this  route,  namely,  between  Omaha  on  the  Missouri 
River,  and  Fort  Kearney,  plaintiff  should  receive  $14,000  pei 
annum  additional,  from  its  commencement  on  the  5th  of  August, 
1861.  The  second  and  third  of  the  series  of  facts  found  by 
the  court  we  give  verbatim,  as  follows :  — 

^  2.  On  the  16th  of  September,  1861,  in  consequence  of  the  route 
established  by  Congress  for  tbe  through  California  mail  having  been 
broken  by  the  burning  of  bridges,  the  Postmaster-General  ordered 
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the  California  mail  to  be  sent  over  claimant's  rentes;  and  the 
claimant  transported  it  nnder  and  in  pursuance  of  such  order  from 
the  16th  of  September  to  the  25th  of  December,  1861.  It  greatly 
exceeded  in  bulk  the  other  mail  matter  which  the  claimant  trans- 
ported under  his  contracts,  and  on  some  of  his  routes  required  for 
its  conveyance  at  times  as  many  as  five  coaches  per  day  in  addition 
to  the  one  coach  which  he  would  otherwise  have  run,  and  it  at  all 
times  and  on  all  of  his  routes  required  one  or  more  additional 
coaches,  which  were  used  exclusively  for  it ;  and  the  fair  and  reason- 
able value  of  the  service  for  the  period  named  was  the  sum. of 
$85,100. 

^  8.  Immediately  after  the  claimant's  services  for  carrying  the  Cal- 
ifornia niail,  as  set  forth  in  the  second  finding,  had  terminated,  he 
presented  his  account  therefor  to  the  Postmaster-General,  and  re- 
quested that  it  be  liquidated  and  paid,  but  the  Postmaster-General 
refused  to  allow  or  pay  the  same,  and  directed  the  Second  Assistant 
Postmaster-General  to  reply,  *  that,  when  he  made  the  arrangement 
to  give  him  the  114,000  per  annum  additional  for  improved  service 
between  Columbus  and  Fort  Kearney,  it  was  in  view  of  his  con- 
veying  the  overland  mails  over  that  route  and  through  Iowa  &^e 
of  additional  expense,  should  circumstances  make  it  necessary  tem- 
porarily so  to  send  them ;  and  that  if  the  claim  for  additional  com- 
pensation for  such  service  is  to  be  pressed,  he  would  feel  compelled 
at  once  to  annul  that  arrangement.'  The  Second  Assistant  Post- 
master-Gkneral  reduced  such  instructions  to  writing,  in  the  form  of 
a  letter  firom  himself  to  the  claimant,  and  caused  it  to  be  mailed  to 
the  claimant  at  his  residence  in  Indianapolis,  Indiana.  Subsequent 
to  the  mailing  of  such  letter,  and  while  the  additional  mail  service 
at  $14^000  per  annum  was  still  being  rendered,  the  claimant  pre- 
sented documents  to  prove  the  justice  of  his  claim  for  conveying 
the  California  mail,  and  otherwise  pressed  his  demand  by  personal 
interviews  with  the  Second  Assistant  Postmaster-General,  with 
whom  all  of  the  business  relating  to  this  claim  had  previously  been 
transacted.  He  did  not  otherwise  notify  the  Postmaster-General 
that  his  claim  for  the  California  mail  service  would  be  pressed.  The 
Second  Assistant  Postmaster-General  did  not  inform  the  Postmas- 
ter-General that  the  claimant  thus  pressed  his  demand  for  the  Cali- 
fornia mail  service.  The  claimant  continued  to  run  a  daily  mail 
between  Omaha  and  Fort  Kearney,  and  to  receive  the  consideration 
at  the  rate  of  $14^000  per  annum,  from  the  12th  of  February,  1862, 
when  the  Postmaster-General's  decision  was  made,  up  to  the  termi- 
naticm  of  the  original  contract  on  the  80th  of  June,  1862." 
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On  the  facts  thus  found,  the  court  was  of  opinion  that  the 
law  was  for  defendants,  and  dismissed  appellant's  bill. 

The  ground  assumed  by  the  majority  of  the  Court  of  Claims 
is,  that  by  continuing  to  perform  the  services  for  which  the 
$14,000  extra  was  allowed,  and  receiving  the  pay  for  it,  after 
receipt  of  the  Postmaster-General's  letter,  he  waived  his  right 
to  insist  on  the  $35,100  which  that  court  find  was  otherwise 
justly  his  due. 

The  Solicitor-General  takes  another  view  of  the  matter,  and 
insists  that  Alvord  did  not  press  his  claim  after  the  receipt  of 
that  letter ;  and  for  that  reason,  and  by  continuing  the  $14,000 
oontract,  must  be  held  to  have  waived  his  claim  to  the  $85,100. 

Neither  of  these  views  seem  to  us  to  be  sound.  The  court 
below  distinctly  states  that  after  the  date  of  the  letter  from 
the  Second  Assistant  Postmaster-General,  in  which  it  was  stated 
that  the  arrangement  for  additional  compensation  under  the 
$14,000  contract  would  be  annulled  if  the  other  claim  was 
pressed,  '^  the  claimant  presented  documents  to  prove  the  jus- 
tice of  his  claim  for  carrying  the  California  mails,  and  other- 
wise pressed  his  demand  by  personal  interviews  with  the  Second 
Assistant  Postmaster-General,  with  whom  all  the  business  re- 
lating to  this  claim  liad  previously  been  transacted." 

It  is  difficult  to  see  how  he  could  more  actively  have  pressed 
his  claim  in  that  department ;  and  it  cannot  be  admitted  that 
it  was  not  pressed,  because  the  evidence  and  the  arguments 
were  presented  to  the  assistant  instead  of  the  head  of  the  de- 
partment. We  suppose  that  the  assistant  postmasters^ eneral 
were  appointed  for  precisely  such  functions  as  this  one  dis- 
charged in  the  matter,  and  it  would  be  a  dangerous  principle  to 
hold  that  the  department  is  bound  alone  by  what  is  transacted 
by  the  Postmaster-General  in  person  ;  for  the  same  rule  would 
free  parties  dealing  with  the  department  from  obligations  not 
assumed  directly  with  its  head. 

Considering,  then,  that  Alvord  did  press  this  claim,  how  can 
be  be  said  to  have  waived  it  ?  The  Postmaster-Geuerars  state- 
ment was,  that  if  you  press  this  claim,  I  shall  be  compelled  to 
abrogate  the  other.  If  he  had  abrogated  the  other,  the  oorre- 
spondenoe  might  have  been  a  sufficient  justification  for  so  doing. 
If  this  suit  had  been  brought  to  reooTor  under  the  $14,000 
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contract,  what  took  place  might  have  shown  some  reason 
against  a  recovery.  But  it  is  elear,  from  all  the  facts  found, 
that  the  department,  although  Alvord  did  press  his  claim  for 
carrying  the  California  mail  earnestly  and  without  remission, 
did  not  choose  to  exercise  its  option  or  execute  its  threat  to 
discontinue  the  other  arrangement,  but  permitted  it  to  stand, 
probably  because  the  good  of  the  service  required  it.  Instead 
of  that,  it  concluded  to  resist  the  present  claioi. 

The  correspondence  with  the  Postmaster-Oeneral,  tfamrefore, 
does  not  affect  the  merits  of  this  claim ;  and  as  the  findings  of 
the  court  show  a  case  in  which  the  fair  and  reasonable  value 
of  the  additional  service  rendered  under  the  peremptory  order 
of  the  Postmaster-General  by  the  claimant  was  $86,100,  we 
see  no  reason  why  he  should  not  have  recovered  it.  At  the 
time  he  made  his  original  contracts  they  were  for  a  pertain 
number  and  character  of  coaches  for  so  many  days  in  the  week. 
The  California  mail  was  then  carried  by  sea.  Later,  it  was 
carried  to  St.  Joseph,  on  the  Missouri  River,  two  }iiindred 
miles  south  of  claimant's  route*  by  rail,  and  then  overland  by 
anotho»*  contractor.  This  mail  exceeded  all  the  other  mail 
matter  which  he  was  expected  to  carry,  and  did  carry,  under 
his  original  contract ;  and  it  was  only  in  consequenpe  of  the 
destruction  of  the  railroad  bridges  in  Missouri  by  the  guerilla 
warfare  of  the  early  days  of  the  insurrection  that  the  whole  of 
that  n)$iil  was  ordered  to  be  parried  ^mpoi^rily  qv^  c^^imfint's 
lines  through  tlie  State  of  Iowa. 

If  this  mail  could  have  been  carried  by  the  9ame  numbei 
and  character  of  coaches  run  for  the  s^ipe  number  of  ^^JB  in 
the  week,  which  were  stipulated  in  his  contracts,  p^haps  no 
additional  compensation  would  have  been  due.  But  the  cQurt 
distinctly  finds  th^t  under  th^  pi'tl^r,  >vhicb  he  hafl  no  right  to 
resist,  he  was  compelled  to  pi|t  on  five  j^dditjoqal  cofvches  per 
day  on  some  of  his  routes,  and  at  all  times  and  on  all  his  routes 
one  or  more  additional  coaches  were  used  exclusively  for  the 
increased  mail.  For  this  service,  altogether  beyond  what  his 
contract  required  of  him,  he  is  entitled  to  compensation  on 
every  principle  qf  law  wd  3^s♦ice. 

'TyiAffm^^it  revffTsed  <mi  na}^e  rerwnff^^^  WiP^  directifm^  to 
render  a  judffvuent' for  the  pontiff  for  $36,100,  the  palue  (^ 
hu  services  J  as  already  found  by  the  Court  of  Claims. 
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County  op  Cass  v.  Johnston. 

1.  The  prorigioiiB  of  the  act  of  the  General  Assembly  of  Missouri,  entitled  "  An 

Act  to  facilitate  the  construction  of  railroads  in  the  State  of  Missouri/'  ap- 
proved March  28,  1868,  commonly  known  as  the  "  Township  Aid  Act/' 
which  authorixe  a  subscription  to  the  capital  stock  of  railway  companies  by 
a  township,  whenever  it  appears,  by  the  returns  of  an  election  duly  called 
for  that  purpose,  "  that  not  less  than  two-thirds  of  the  qualified  voters  of  the 
township  voting  at  such  election  are  in  favor  of  such  subscription/'  are  not 
repugnant  to  sect.  14,  art.  11,  of  the  Constitution  of  that  State,  adopted  in 
1865,  which  ordains  that  the  General  Assembly  shall  not  authorixe  any 
county,  city,  or  town  to  become  a  stockholder  in,  or  to  loan  its  credit  to, 
any  company,  association,  or  corporation,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  at  a  regular  or  special  election  to  be  held 
therein,  shall  assent  thereto. 

2.  Harshman  v.  Bates  County,  92  U.  S.  669,  so  far  as  it  conflicts  herewith,  is  over- 

ruled. 
8.  All  qualified  voters  who  absent  themselves  from  an  election  held  on  pub 
lie  notice  duly  given  are  presumed  to  assent  to  the  expressed  will  of  the 
majority  of  those  voting,  unless  the  law  providing  for  the  election  other- 
wise declares. 

4.  It  is  not  an  objection  to  the  validity  of  the  bonds  issued  under  that  act  that 

the  railroad  company,  to  the  capital  stock  of  which  the  subscription  was 
made  by  the  county  court  on  behalf  of  the  township,  was  not  incorporated 
until  the  day  when  tlie  election  took  place. 

5.  On  the  bonds  in  question  in  this  suit  the  judgment  was  properly  rendered  by 

the  court  below  against  the  county,  to  be  enforced,  if  necessary,  by  manda- 
mu8  against  the  county  court  or  the  judges  thereof,  to  compel  the  levy  and 
collection  of  a  tax  in  accordance  with  the  provisions  of  that  act. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
iVestern  District  of  Missouri. 

Johnston,  a  citizen  of  Iowa,  brought  th>s  action  Sept.  8, 1874, 
against  the  ^'  County  of  Cass,  trustee  for  Camp  Branch  Town- 
ship in  said  county.  State  of  Missouri,"  to  recover  the  amount 
of  certain  overdue  coupons  attached  to  bonds  whereof  he  al- 
leged that  he  was  the  lawful  holder.  A  copy  of  one  of  the 
bonds  and  of  a  coupon  annexed  thereto  is  as  follows :  — 

"United  States  of  America, 

«  Stdte  of  Missouri. 

**Cas8  County  Bond. 

**  No.  68.]  Interest  ten  per  cent  per  annum.  [t500. 

'^  Know  all  men  by  these  presents,  that  the  County  of  Cass,  in 
the   State  of  Missouri,  acknowledges  itself  indebted   and   firmlf 
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bound  to  the  St.  Louis  and  Santa  F^  Railroad  Company,  Missouri 
division,  in  the  sum  of  $500,  which  the  said  county  of  Cass,  for  and 
on  account  of  Camp  Branch  Township,  for  value  received,  hereby 
promises  to  pay  said  company,  or  bearer,  at  the  banking-house  of 
Northrup  A  Chick,  in  the  city  of  New  York,  and  State  of  New  York, 
ten  years  after  date,  with  interest  thereon  from  the  date  hereof  at  the 
rate  of  ten  per  cent  per  annum,  payable  semiannually  on  the  eleventh 
days  of  January  and  July  of  each  year,  on  the  presentation  and  deliv- 
ery at  said  banking-house  of  Northrup  &  Chick,  in  said  city  of  New 
York,  State  of  New  York,  of  the  coupons  of  interest  hereto  attached. 

"  This  bond  is  issued  pursuant  to  an  order  of  the  county  court 
of  said  County  of  Cass,  made  by  authority  of  an  act  of  the  General 
Assembly  of  the  State  of  Missouri,  entitled  '  An  Act  to  facilitate 
the  construction  of  railroads  in  the  State  of  Missouri,'  and  approved 
on  the  twenty-third  day  of  March,  a.d.  1868,  and  authorized  by  a 
vote  of  more  than  two-thirds  of  the  voters  of  said  township. 

"  In  testimony  whereof,  the  said  County  of  Cass  has  executed 
this  bond  by  the  presiding  justice  of  the  county  court  of  said  county, 
under  the  order  of  said  court,  signing  his  name  hereto,  and  by  the 
clerk  of  said  court,  under  the  order  thereof^  attesting  the  same  and 
affixing  hereto  the  seal  of  said  court. 

*'  This  done  at  the  office  of  the  clerk  of  said  court,  this  eleventh 
day  of  July,  a.d.  1870. 

[seal.]  "  Jehibl  C.  Stevenson, 

"  Prttiding  Juetice  of  the  County  Court  of  Cast  Cauntjf,  H» 
**  C.  H.  DOBE, 

"  Clerk  County  Court  Case  County,  Mo," 

'^  HAitBisoNyiLLB,  Cass  Countt,  July  11, 1870. 
"  The  County  of  Cass  promises  to  pay  the  sum  of  $25  on  the 
eleventh  day  of  January,  1873,  being  interest  on  bond  No.  53,  for 
$500,  payable  at  the  banking-house  of  Northrup  A  Chick,  in  the 
city  of  New  York,  State  of  New  York. 

"C.  H.  DORE, 

"  Clerk  of  the  County/  Court  of  Can  County,  Mo." 

The  act  referred  to  in  the  bond  is  generally  known  as  ^^  The 
Township  Aid  Act."  The  first,  second,  third,  and  fifth  sections 
are  as  follows :  — 

*'  Section  1.  Whenever  twenty-five  persons,  tax-payers  and  resi^ 
dents,  in  any  municipal  township,  for  election  purposes,  in  any 
county  in  this  State,  shall  petition  the  county  court  of  such  county, 
setting  forth  their  desire,  as  a  township,  to  subscribe  to  the  capital 
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9U>ck  of  aoy  nulroad  company  in  this  State,  building  or  propo#iQg 
to  build  a  railroad  into,  through,  or  near  suoh  township,  and  stating 
tha  amount  of  such  subscription,  and  the  terms  and  conditions  on 
which  they  desire  such  subscription  shall  be  made,  it  shall  be  the 
duty  of  the  coanty  court,  as  soon  as  may  be  thereafter,  to  order  an 
election  to  be  held  in  such  township,  to  determine  if  such  subscrip- 
tion shall  be  made  i  which  election  shall  be  conduoted  and  returns 
made  in  accordance  with  the  law  controlling  general  and  special 
elections ;  and  if  it  shall  appear,  from  the  returns  of  such  election, 
that  not  less  than  two-thirds  of  the  qualified  voters  of  such  town- 
ship voting  at  such  election  are  in  favor  of  such  subscription,  it 
shall  be  the  duty  of  the  county  court  to  make  such  subscription  in 
behalf  of  such  township,  according  to  the  terms  and  conditions 
thereof,  and  if  such  conditions  provide  for  the  issue  of  bonds  in  pay- 
ment of  such  subscription,  the  county  court  shall  issue  such  bonds, 
in  the  name  of  the  county,  with  coupons  for  interest  attached,  but 
the  rate  of  interest  shall  not  exceed  ten  per  cent  per  annum ;  and 
the  same  shall  be  delivered  to  the  railroad  company. 

^  Sbct.  2.  In  order  to  meet  the  payments  on  account  of  the  sub- 
scription to  the  stock,  according  to  its  terms,  or  to  pay  the  interest 
and  principal  on  any  bond  which  may  be  issued  on  account  of  such 
subscription,  the  county  court  shall,  from  time  to  time,  levy  and 
cause  to  be  collected,  in  the  same  manner  as  county  taxes,  a  special 
tax,  which  shall  be  levied  on  all  the  real  estate  lying  within  the 
township  making  the  subscription,  in  accordance  with  the  valuation 
then  last  made  by  the  county  assessor  for  county  purposes. 

'^  Sbct.  8.  The  county  treasurer  shall  be  authorized  and  required 
to  receive  and  collect,  of  the  sheriff  of  the  county,  the  income  ftx>m 
the  tax  provided  in  the  previous  section,  and  to  apply  the  same 
to  th^  payment  of  the  stock  subscription  according  to  its  terms,  or  to 
the  paypients  of  interest  ^nd  principal  on  the  bonds,  should  any  be 
issued  in  payment  of  such  subscription ;  he  shall  pay  all  interest  on 
such  bonds,  out  of  any  money  in  the  treasury  collected  for  this  pur- 
pose, by  the  tax  so  levied,  as  the  same  becomes  due,  and  also  the 
bondp  as  they  mature,  which  shall  be  cancelled  by  the  county  cpurt; 
and  this  service  shall  be  considered  a  part  of  his  duty  as  county 
treasurer." 

^^  SscT.  6.  In  all  cases  hereafter,  where  a  Tailroad  or  branch  rail- 
raad  in  this  State  shall  be  built,  in  whole  or  m  part,  by  subscriptions 
to  its  stock,  by  counties,  cities,  or  townships,  the  proceeds  of  all 
State  and  county  taxes,  levied  upon  such  railroad  company  or  branch 
«D  iHiUt,  or  the  property  thereof,  shall  be  paid  into  the  treasimr  of 
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the  counties  where  collected,  and  the  ooanty  treasurers  shall  ap« 
portion  the  same,  according  to  their  several  subscriptions,  to  euoh 
counties,  cities,  or  townships  so  subscribing  stock,  until  the  whole 
amount  of  such  subscription  is  refunded  to  tbeiu ;  and  such  sums 
so  apportioned  shall  be  paid  over  to  the  county  or  city  treasurer, 
and  applied  to  the  payment  of  the  interest  and  principal  of  the 
bonds  issued  by  such  county  or  city  on  account  of  their  subscription 
stock  as  aforesaid,  if  any  are  outstanding,  and,  if  not,  it  shall  by  them 
be  placed  to  the  credit  of  the  school  fund  in  such  county,  city,  or 
township." 

The  remaining  sections  do  not  affect  any  question  here 
involved.  They  declare  when  the  act  shall  take  effect,  and 
provide  for  granting  to  tax-payers  certificates  convertible  into 
railway  stock. 

The  Constitution  of  Missouri  took  effect  July  4, 1865 ;  and 
sect.  14,  art.  11, 'is  as  follows:  — 

^  The  General  Assembly  shall  not  authorize  any  county,  city,  or 
town  to  become  a  stockholder  in,  or  to  loan  its  credit  to,  any  com- 
pany, association,  or  corporation,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  at  a  regular  or  special  election, 
to  be  held  therein,  shall  assent  thereto." 

In  1871,  the  legislature  of  Missouri  so  amended  sect.  2  of  the 
Township  Aid  Act  of  1868  as  to  make  the  tax  therein  provided 
for  a  tax  upon  all  the  real  estate  and  personal  property  within 
the  township.  The  county  answered,  that  said  bonds  were  issued 
in  payment  of  a  pretended  subscription  by  said  county  in  behalf 
of  said  Camp  Branch  Township,  to  the  St.  Louis  and  Santa  F< 
Railroad  Company,  under  the  authority  of  the  act  of  March  28, 
1868,  and  that  prior  to  the  date  of  them  the  township  had  no 
authority  to  subscribe  for  stock  in  said  company  or  issue  bonds 
therefor,  or  to  have  the  same  done  for  it  by  the  county  court ; 
that  prior  to  April  20,  1869,  said  company  had  not  been  organ- 
ized ,  that  on  March  13,  1869,  twenty-five  voters  of  said  town- 
ship filed  a  petition,  setting  forth  the  desire  of  said  township  to 

subscribe dollars  to  the  capital  stock  of  the  St.  Louis  and 

Santa  F^  Railroad  Company,  proposed  to  be  organized,  to  build 
a  railroad  through  said  township,  said  subscription  to  be  paid 
in  bonds  to  be  issued  by  said  county  court  for  and  on  account 
of  the  township ;  that  on  that  day  the  court  ordered  an  election 
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in  said  township  to  be  held  on  April  20,  1869 ;  that  on  April 
20,  1869,  articles  of  incorporation  were  filed  in  the  office  of  the 
secretary  of  state  as  provided  by  law,  and  thereby  said  com- 
pany in  said  State  became  incorporated ;  that  at  the  election 
so  held  two-thirds  of  the  qualified  voters  of  the  township  did 
not  vote  in  favor  of  the  subscription,  although  more  than  two- 
thirds  of  them  voted  at  such  election ;  and  that  by  reason  of 
the  premises  said  bonds  were  null  and  void. 

The  plaintiff  demurred  to  the  answer;  and,  the  demurrer 
having  been  sustained,  judgment  was  rendered  that  the  plain- 
tiff recover  of  "said  county,  trustee  for  said  township,"  the 
amount  of  said  coupons,  with  interest  thereon  and  costs,  and 
that  said  county  do  pay  the  same  "  out  and  from  t&xes  levied 
on  the  taxable  property  of  said  township." 

The  county  thereupon  sued  out  this  writ  of  error. 

The  case  was  argued  by  Mr.  Willard  P.  Hall  and  Mr.  John 
C.  Gage  for  the  plaintiff  in  error,  and  by  Mr.  John  B.  Bender- 
fion  for  the  defendant  in  error. 

The  plaintiff  in  error  submitted  the  following  propositions : 

1.  The  Township  Aid  Act  of  1868,  under  which  the  bonds 
in  suit  were  issued,  is  repugnant  to  the  Constitution  of  Missouri 
of  1865.  It  authorizes  a  municipal  subscription  to  the  capital 
stock  of  railroad  companies,  if  two-thirds  of  the  qualified  voters 
voting  at  an  election  held  under  its  provisions  are  in  favor  of 
it,  whereas  the  Constitution  requires  the  assent  of  two-thirds 
of  all  the  qualified  voters  to  render  such  subscription  valid. 
Sufficient  notice  of  this  objection  appears  in  the  recitals  of 
the  bonds  to  put  the  holder  on  inquiry.  State  v.  Winkelmeiery 
35  Mo.  103  ;  State  v.  Sutterfield,  64  id.  891 ;  Har%hman  v. 
Bates  County,  92  U.  S.  569. 

2.  The  record  shows  that  the  bonds  were  issued  in  payment 
of  a  subscription,  by  the  township,  to  the  capital  stock  of  a 
railroad  company  which  had  no  existence  when  the  tax-payers 
petitioned  for  an  election  to  take  the  sense  of  the  people  upon 
the  question  of  the  subscription,  and  when  the  election  was 
ordered.  They  are,  therefore,  invalid,  even  in  the  hands  of  an 
innocent  holder.  Rubey  v.  Shain  et  al.,  54  Mo.  207 ;  Z%€ 
People  V.  Franklin,  6  Lans.  (N.  Y.)  129. 

8.  The  bonds  are  to  all  intents  and  purposes  township,  not 
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county,  bonds.  The  county  has  incurred  no  liability  to  pay 
them.  They  are  to  be  paid  out  of  a  special  fund,  derived  from 
a  tax  upon  the  real  and  personal  property  within  the  township. 
The  levy  of  that  tax  is  imposed  on  the  county  court.  A  man- 
damus to  compel  the  requisite  levy  is  the  appropriate  and 
exclusive  remedy  of  the  bond-holder.  An  action  on  them 
will  not  lie  against  the  county,  and  the  judgment  rendered  in 
this  case  is  evidently  erroneous.  ITie  State  v.  Linn  Ccunty^ 
44  Mo.  504 ;  State  v.  Jtistices  of  Bollinger  County^  48  id.  476. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

The  first  question  presented  for  our  determination  in  this 
case  is,  whether  the  **  Township  Aid  Act "  of  Missouri  is  re- 
pugnant to  art.  11,  sect.  14,  of  the  Constitution  of  that  State, 
inasmuch  as  it  authorizes  subscriptions  by  townships  to  the 
capital  stock  of  railroad  companies  whenever  two-thirds  of 
the  qualified  voters  of  the  township,  voting  at  an  election  called 
for  that  purpose,  shall  vote  in  favor  of  the  subscription,  while 
the  Constitution  prohibits  such  a  subscription,  "unless  two- 
thirds  of  the  qualified  voters  of  the  .  .  .  town,  at  a  regular  or 
special  election  to  be  held  therein,  shall  assent  thereto." 

In  Harshman  v.  Bates  County ^  92*  U.  S.  569,  we  incidentally 
decided  the  act  to  be  unconstitutional ;  but  the  point  then  spe* 
cially  in  controversy  was  as  to  the  applicability  of  this  constitu- 
tional prohibition  to  township  organizations.  It  was  impliedly 
conceded  upon  the  argument  that,  if  the  Constitution  did  apply, 
the  law  could  not  be  sustained ;  and  we  accepted  this  concession 
as  truly  stating  the  law  of  Missouri.  Now,  however,  the  ques« 
tion  is  directly  presented,  whether  the  provisions  of  the  Consti- 
tution and  the  statute  are  not  substantially  the  same.  On  the 
one  hand,  it  is  contended  that  the  Constitution  requires  the 
actual  vote  of  two-thirds  of  the  qualified  voters  of  the  town- 
ship in  favor  of  the  subscription ;  and,  on  the  other,  that  the 
requisite  assent  is  obtained  if  two-thirds  of  those  voting  at 
the  prescribed  election  shall  vote  to  that  effect. 

The  Supreme  Court  of  Missouri  has  often  been  called  upon 
to  construe  and  give  effect  to  this  statute,  and  has  never  in  a 
single  instance  expressed  a  doubt  as  to  its  validity.     The  first 
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case  was  that  of  The  State  y.  Linn  Cotrnty^  44  Mo.  504,  decided 
in  1869,  the  year  after  the  law  was  passed.  That  was  an  ap- 
plication for  a  mandamtM  to  compel  the  county  court  to  issue 
bonds  upon  a  subscription  made  pursuant  to  a  vote  under  the 
law ;  and  it  was  contended  that  the  act  was  repugnant  to  art.  11, 
sect.  14,  of  the  Constitution,  because  the  bonds  to  be  issued 
were  the  bonds  of  the  county  and  not  of  the  township,  and  the 
voters  of  the  county  had  not  given  their  assent;  but  the  court 
held  that  they  were  the  bonds  of  the  township,  and  granted  the 
writ.  Following  this  are  the  cases  of  Ranney  v.  Boeder^  50 
Mo.  600 ;  MePike  t.  Pen,  51  id.  63,  decided  in  1872 ;  StaU  v. 
Cunningham,  51  id.  479 ;  Rvhey  v.  Shain,  54  id.  207,  decided 
in  1873 ;  State  v.  Batee  County,  57  id.  70,  decided  in  1874 ; 
State  V.  Clarkson,  59  id.  149,  decided  in  1875 ;  State  v.  Daviess 
County,  64  id.  31  ;  and  State  v.  Cooper  County,  id.  170,  decided 
in  1876,  —  in  all  of  which  the  act  was  in  some  form  brought 
under  consideration,  and  in  no  one  was  there  a  suggestion  of 
its  unconstitutionality  by  either  court  or  counsel. 

It  is  true  that  the  objection  now  made  to  the  law  was  in  no 
case  presented  or  considered ;  but  this  is  sufQciently  explained 
by  the  fact  that  in  other  cases  a  construction  adverse  to 
such  a  position  had  been  given  to  language  similar  to  that  em- 
ployed in  the  constitutional  prohibition.  In  State  v.  Winkel- 
meier,  35  id.  103,  decided  in  1864,  just  previous  to  the  adoption 
of  the  Constitution,  under  a  law  which  empowered  the  city 
authorities  of  St.  Louis  to  grant  permission  for  the  opening  of 
establishments  for  the  sale  of  refreshments  on  any  day  in  the 
week,  "  whenever  a  majority  of  the  legal  voters  of  the  city " 
authorized  them  to  do  so,  it  was  held  that  there  must  be  a 
majority  of  the  voters  participating  in  the  election  at  which 
the  vote  was  tak^n,  and  not  merely  a  majority  of  those  voting 
upon  that  particular  question.  The  judge  who  delivered  the 
opinion  of  the  court  did,  indeed,  say, "  The  act  expressly  requires 
a  majority  of  the  legal  voters ;  that  is,  of  all  the  legal  voters 
of  the  city,  and  not  merely  of  all  those  who  at  a  particular  time 
choose  to  vote  upon  the  question."  But  this  must  be  read  in 
connection  with  what  follows,  where  it  is  said  that  '^  it  appeared 
that  more  than  thirteen  thousand  voters  participated  in  that 
election,  and  that  only  five  thousand  and  thirty-five  persons 
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voted  in  favor  of  giving  to  the  city  authority,  .  .  •  and  two 
thousand  and  one  persons  voted  i^inst  it.  ...  It  is  eviddnt 
that  the  vote  of  five  thousand  out  of  thirteen  thoiisand  is  not 
the  vote  of  a  majority."  Taking  the  opinion  as  a  whole,  it  is 
apparent  that  there  was  no  intention  of  decidbig  that  resort 
must  be  had  elsewhere  than  to  the  records  of  the  election  at 
which  the  vote  was  taken  to  ascertain  whether  the  requisite 
majority  had  been  obtained.  But,  however  this  may  be,  in 
1866  a  similar  question  was  presented  to  the  same  court  in 
State  V.  Mayor  of  St,  Joseph,  37  id.  270.  There  it  was  pro- 
vided that  the  mayor  and  council  of  St.  Joseph  should  cause  all 
propositions  "to  create  a  debt  by  borrowing  money,"  to  be 
submitted  "  to  a  vote  of  the  qualified  voters  of  the  city,"  and 
that  in  all  such  cases  it  should  require  "two-thirds  of  such 
qualified  voters  to  sanction  the  same."  A  proposition  to  bortow 
money  for  the  improvement  of  streets  was  submitted  to  a  vote 
of  the  voters  at  an  election  called  for  that  purpose,  and  resulted 
in  a  majority  in  favor  of  the  measure.  The  mayor  declined 
signing  the  necessary  bonds,  because  "  he  was  in  doubt  whether 
the  matter  was  to  be  determined  by  two-thirds  of  all  the  votes 
polled  at  the  special  election,  or  by  two-thirds  of  all  the  voters 
resident  in  the  city,  absolutely,  whether  voting  or  not."  There^ 
upon  a  suit  was  instituted  to  settle  this  question,  and  to  compel 
the  mayor,  by  mandamtM^  to  issue  the  bonds.  In  giving  its 
decision,  the  court  said :  "  We  think  it  was  8u£Bcient  that  twoi^ 
thirds  of  all  the  qualified  voters  who  voted  at  the  special  elec- 
tion, authorized  for  the  express  purpose  of  determining  that 
question,  on  public  notice  duly  given,  voted  in  favor  of  the 
proposition.  This  was  the  mode  provided  by  law  for  ascertaiih 
ing  the  sense  of  the  qualified  voters  of  the  city  upon  that 
question.  There  would  appear  to  be  no  other  practicable  way 
in  which  the  matter  could  be  determined."  The  writ  of  manr 
damuB  was  accordingly  issued.  The  same  year  the  questiim 
came  up  again  in  State  v.  Binder^  88  id.  460.  In  that  ease  the 
point  arose  under  the  refreshment  act  of  St  Louis,  which  was 
considered  in  State  v.  Winkelmeier.  It  appeared  that  thd 
authority  to  grant  the  permission  in  question  tras  given  at  a 
speeial  election  called  for  that  purpose,  and  that  oat  of  a  vote 
of  seven  thousand  and  eighty-five,  five  thousand  and  fifty -Mie 
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were  in  favor  of  the  grant,  and  two  thousand  and  thirty-four 
against  it.  The  cases  of  State  y.  Winkelmeier  and  State  v.  St. 
Joseph  were  both  referred  to ;  and,  after  quoting  from  the  opinion 
in  the  latter  case,  it  was  said :  ^^  We  think  the  case  made  here 
comes  within  the  reasoning  and  the  principles  of  that  decision, 
namely,  that  an  election  of  this  kind,  authorized  for  the  very 
purpose  of  determining  that  question,  on  public  notice  duly 
given,  was  the  mode  contemplated  by  the  legislature,  as  well 
as  by  the  law,  for  ascertaining  the  sense  of  the  legal  voters 
upon  the  question  submitted,  and  that  there  could  not  well  be 
any  other  practicable  way  in  which  such  a  matter  could  be 
determined."  These  decisions  had  all  been  made,  and  had 
never  been  questioned,  when  the  act  of  1868,  now  under  con- 
sideration, was  passed.  They  were  also  in  force,  as  evidence 
of  the  law  of  the  State,  when  the  bonds  in  controversy  were 
issued ;  and,  so  far  as  we  are  advised,  there  has  been  no  disposi- 
tion since  on  the  part  of  the  courts  of  the  State  to  modify 
them.  In  State  v.  Sutterfield^  54  id.  891,  the  question  was  as 
to  the  construction  of  another  clause  in  the  Constitution ;  and 
the  decision  was  placed  expressly  on  the  ground  of  a  difference 
between  the  two  provisions.  That  court  has  in  the  strongest 
language  intimated  its  unwillingness  to  interfere  with  its  pre- 
vious adjudications  when  property  has  been  acquired  or  money 
invested  under  them.  Smith  v.  Clark  County ^  id.  68 ;  State  v. 
Sutterfieldy  supra. 

In  St.  Joseph  Township  v.  Rogers^  16  Wall.  644,  this  court 
gave  the  same  construction  to  the  phrase,  "  a  majority  of  the 
legal  voters  of  a  township,"  as  used  in  an  Illinois  municipal 
aid  statute ;  and  Mr.  Justice  Clifford,  in  delivering  the  opinion, 
uses  this  language :  '^  It  is  insisted  by  the  plaintiff  that  the 
legislature,  in  adopting  the  phrase,  ^a  majority  of  the  legal 
voters  of  the  township,*  intended  to  require  only  a  majority  of 
the  legal  voters  of  the  township  voting  at  an  election  notified 
and  held  to  ascertain  whether  the  proposition  to  subscribe  for 
the  stock  of  the  company  should  be  accepted  or  rejected ;  and 
the  court  is  of  the  opinion  that  such  is  the  true  meaning  of  the 
enactment,  as  the  question  would  necessarily  be  ascertained  by 
a  count  of  the  ballot."  Among  other  authorities  cited  in  sup- 
port  of  this  proposition  is  the  case  of  State  y.  Mayor  of  SL 
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Jineph^  wwpra.  This  we  understand  to  be  the  established  rnle 
as  to  the  effect  of  elections,  in  the  absence  of  any  statutory 
regulation  to  the  contrary.  All  qualified  voters  who  absent 
themselves  from  an  election  duly  called  are  presumed  to  assent 
to  the  expressed  will  of  the  majority  of  those  voting,  unless 
the  law  providing  for  the  election  otherwise  declares.  Any 
other  rule  would  be  productive  of  the  greatest  inconvenience, 
and  ought  not  to  be  adopted,  unless  the  legislative  will  to  that 
effect  is  clearly  expressed.  Louiwille  ^  Naahville  Railroad  Co. 
V.  The  County  Court  of  Davidson  et  al.^  1  Sneed  (Tenn.),  688 ; 
Tofflor  V.  Taylor,  10  Minn.  107 ;  People  v.  Warfield,  20  111.  169 ; 
People  V.  G-amer,  47  id.  246;  People  v.  Wiant,  48  id.  268. 
We  conclude,  therefore,  that  the  Supreme  Court  of  Missouri, 
when  it  decided  the  case  of  Z%«  State  v.  lAnn  County,  and  held 
the  law  in  question  to  be  constitutional,  did  not  overlook 
the  objection  which  is  now  made,  but  considered  it  settled  by 
previous  adjudications.  That  case  is,  therefore,  to  be  consid- 
ered as  conclusive  upon  this  question,  as  well  as  upon  that  which 
was  directly  considered  and  decided,  and,  as  a  rule  of  State 
statutory  and  constitutional  construction,  is  binding  upon  us. 
It  follows  that  our  decision  in  Har%hman  v.  Bate%  County,  in  so 
fiftr  as  it  declares  the  l^w  to  be  unconstitutional,  must  be  over- 
ruled. 

It  is  further  insisted  that  the  bonds  sued  upon  are  invalid, 
because  the  railroad  company  to  which  the  subscription  was 
toted  was  not  incorporated  until  the  day  of  the  election ;  and 
Mubey  9.  Shain,  64  Mo.  207,  is  cited  in  support  of  this  objec- 
tion. That  ease  only  decides,  if  it  is  to  be  regarded  as  author- 
ity, that  a  subscription  cannot  be  made  by  a  township  until  the 
company  is  incorporated,  or,  rather,  that  township  subscriptions 
cannot  be  used  to  bring  the  company  into  existence.  They 
are,  to  use  the  language  of  the  judge  in  his  opinion,  not  to  be 
made  the  ^*  nucleus  around  which  aid  is  to  be  gathered."  Here 
the  company  had  been  incorporated  when  the  subscription  was 
made.  The  decision  relied  upon,  therefore,  does  not  apply, 
and  we  are  not  inclined  to  extend  its  operation.  This  makes 
fi  uimeeessary  to  inquire  whether  this  defence  could  be  main- 
tiuned  as  against  an  innocent  holder. 

It  it  finally  objected,  that,  as  the  bonds  are  in  fioet  the  bonds  of 
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tlie  township,  no  action  can  be  maintained  upon  them  against  the 
county.  Without  undertaking  to  decide  what  would  be  the 
appropriate  form  of  proceeding  to  enforce  the  obligation  in 
the  State  courts,  it  is  sufficient  to  say  that  in  the  courts  of  the 
United  States  we  are  entirely  satisfied  with  the  conclusions 
reached  by  the  court  below,  and  that  a  judgment  may  be  ren- 
dered against  the  county,  to  be  enforced,  if  necessary,  by  man- 
damtis  against  the  county  court  or  the  judges  thereof,  to  compel 
the  levy  and  collection  of  a  tax  in  accordance  with  the  provi- 
sions of  the  law  under  which  the  bonds  were  issued.  The 
reasoning  of  the  learned  circuit  judge  in  Jordan  t.  Oasa  County^ 
8  Dill.  185,  is  to  our  minds  perfectly  conclusive  upon  this  sub- 
ject, and  we  content  ourselves  with  a  simple  reference  to  that 
case  as  authority  upon  this  point. 

Judgm^f^  affirmed. 

Mb.  Justice  Bbadley,  with  whom  concurred  Mb.  Jubtiob 
MiLLEB,  dissenting. 

I  feel  obliged  to  adhere  to  the  opinion  given  in  Har%hman  v. 
Bate9  County^  92  U.  S.  569.  If  the  Missouri  convention  which 
framed  the  Constitution  of  1865  desired  to  prevent  munici- 
pal subscriptions  to  railroad  and  other  enterprises,  except  by 
the  consent  of  a  majority  of  the  people  qualified  to  vote  in  the 
district  to  be  affected,  I  do  not  see  what  language  could  have 
been  adopted  more  apt  for  the  purpose  than  that  which  is 
actually  used  in  the  fourteenth  section  of  art.  11 :  "  The  Gen- 
eral Assembly  shall  not  authorize  any  county,  city  or  town  to 
become  a  stockholder  in,  or  to  loan  its  credit  to,  any  company, 
association,  or  corporation,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  at  a  regular  or  special 
election  to  be  held  therein,  shall  assent  thereto."  The  literal 
meaning  of  this  clause  seems  to  me  unmistakably  to  require 
two-thirds  of  the  qualified  voters,  whether  they  vote  or  not. 
The  language  is  just  as  strong  as  that  of  the  twenty-fourth 
section  of  art.  4,  which  declares  that  ^^  no  bill  shall  be  passed 
unless  by  the  assent  of  a  majority  of  all  the  membei*s  elected 
to  each  branch  of  the  General  Assembly."  This  clause  has 
always  been  construed  to  mean  that  no  law  can  be  passed 
unless  a  majority  of  the  ipembers  vote  for  it,  whether  all  are 
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present  or  not.  And  the  reason  of  the  requirement  in  the 
former  ease  is  as  strong  as  in  the  latter.  The  people  who  are 
to  pay  the  taxes  for  raising  a  subscription  to  a  railro&d  ought 
not  to  be  subjected  to  that  burden,  unless  the  requisite  majority 
of  the  class  named,  that  is,  the  qualified  voters,  can  be  induced 
to  give  their  assent  to  it.  In  the  one  case,  as  in  the  other, 
absence  and  failure  to  vote  is  equivalent  to  a  dissent.  I  con- 
cede that  if  the  Supreme  Court  of  Missouri  has  given  a  contrary 
construction  to  the  clause,  which  has  become  the  settled  law  of 
the  State,  we  should  be  governed  by  it.^  But  I  do  not  under- 
stand that  this  has  been  done.  In  State  v.  Winkelmeier^  86 
Mo.  108,  which  was  decided  just  before  the  adoption  of  the 
Constitution,  the  question  arose  upon  the  act  of  1857,  which 
declared  that  '^  the  corporate  authorities  of  the  different  cities 
in  the  county  of  St.  Louis  shall  have  the  power,  whenever  a 
majority  of  the  legal  voters  of  the  respective  cities  in  said 
county  authorize  them  to  do  so,  to  grant  permission  for  the 
opening  of  any  establishment  within  the  corporate  limits  of 
said  cities  for  the  sale  of  refreshments  on  any  day  in  the  week." 
At  an  election  in  St.  Louis,  five  thousand  persons  voted  in 
favor  of  giving  to  the  city  authority  to  grant  permission  to  open 
establishments  for  the  sale  of  refreshments  on  Sunday,  and  two 
thousand  voted  against  it.  The  court  held,  that,  in  order  to 
confer  the  requisite  authority  under  the  act,  it  required  "  a 
majority  of  the  legal  voters,  that  is,  of  all  the  legal  voters,  of 
the  city,  and  not  merely  of  all  those  who  might,  at  a  particular 
time,  choose  to  vote  upon  the  question."  This  was  the  express 
language  of  the  court ;  and  as  at  that  election  more  than  thir- 
teen thousand  voters  participated  in  voting  for  the  officers  to 
be  elected,  it  was  apparent  from  the  election  returns  themselves, 
without  looking  further,  that  a  majority  of  the  legal  voters  of 
the  city  had  not  voted  for  the  authority ;  and  hence  it  was  de- 
cided that  no  authority  had  been  given.  It  is  evident  that  the 
court  would  have  come  to  the  same  conclusion  had  it  been  shown 
in  any  other  way  that  less  than  a  majority  of  the  legal  voters 
voted  for  the  authority.  The  mode  of  ascertaining  the  whole 
number  of  legal  voters  was  not  prescribed  by  the  law.  In  that 
case,  it  sufficiently  appeared  from  the  election  returns  themselves. 
There  is  no  valid  reason  why  the  same  conclusion  should  not 
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be  d^uc««l  from  a  registry  of  the  legal  voters.  The  objeetkn 
that  soikie  persons  not  entitled  to  vote  may  be  regwtered  baa 
no  force  to  my  mind.  If  any  one  choose  to  raise  that  issue,  it 
might  be  open  for  him  to  do  so ;  but  the  r^istry  would  cer- 
tainly furnish  prima  fade  evidence  of  the  number  <rf  legal  Or 
qualified  voters. 

After  the  Constitution  was  adopted,  a  case  arose  on  that  dauae 
of  the  Constitution  which  declares,  art.  4,  sect.  80,  ^  that  the 
General  Assembly  shall  have  no  power  to  remove  the  eounty 
9eat  of  any  county,  unless  two-thirds  of  the  qualified  voters  of 
the  county,  at  a  general  election,  shall  vote  in  favor  of  such  re- 
moval. This  was  the  case  of  State  v.  SiMerfield^  64  id.  391 ; 
and  the  court,  in  an  elaborate  argument,  again  held  that  these 
terms  require  a  positive  vote  in  the  affirmative  of  two-thirds  of 
the  qualified  voters  of  the  county;  and  the  court  expressly 
says,  ^^  There  is  no  difficulty  in  ascertaining  what  that  num- 
ber is,  since  the  same  Constitution  provides  for  a  r^pbtration, 
and  points  out  who  the  qualified  voters  are." 

In  the  cases  relied  on  by  the  defendant  in  error,  the  precise 
question  now  under  consideration  was  not  presented  to  the  Su- 
preme Court  of  Missouri.  They  mostly  related  to  forms  of 
phraseology  different  from  that  under  consideration,  and  are 
distinguishable  therefrom  in  several  particulars,  which  it  is  un- 
necessary now^to  examine.  The  leading  ease  of  The  State  v. 
lAnn  County^  44  id.  504,  was  cursorily  examined  in  ffarshmam 
V.  B(xte8  County.  But,  not  desiring  to  prolong  this  opinion  by 
entering  into  a  critical  examination  of  those  cases,  I  will  simply 
remark,  that,  taking  them  all  together,  the  weight  of  authority 
in  Missouri  is,  in  my  judgment,  on  the  side  of  the  interpreta- 
tion which  I  still  feel  constrained  to  give  to  the  constitutional 
dlause  in  question. 
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County  of  Cass  v.  Jobdak. 

The  court  adherei  to  its  rulings  in  County  of  Cogs  r.  JohmUMf  wupra,  p.  900. 

Erbob  to  the  Circuit  Court  of  the  United  States  far  tike 
Western  District  of  Missouri. 

The  coupons  sued  on  by  Jordan  are  from  bonds  issmiil  by 
Cass  County  on  behalf  of  Mount  Pleasant  Township,  whifih 
recite  that  they  are  issued  ^  pursuant  to  an  order  of  the  eowilgr 
oeurt  of  said  county,  made  by  authority  of  an  aet  of  the  Goi- 
•eral  Assembly  of  the  State  of  Missouri,  entitled  ^  An  Aot  to 
facilitate  the  construction  of  railroads  in  the  State  of  Mis- 
souri/ approved  on  the  tvrenty*thivd  day  of  March,  1868,  and 
authorised  by  a  vote  of  moi-e  than  two-thirds  of  the  YOteiv  of 
said  township,  to  aid  in  the  construction  of  the  Pleasant  Hill 
and  Lawrence  Branch  of  the  Paoific  Railroad  of  Missottri.'' 
The  bonds  bear  date  Aug.  24,  1869. 

A  petition  of  the  requisite  niunber  of  the  toi^-payers  iwd 
residents  of  the  township  having  been  presented  May  11,  1869, 
piraying  the  oounty  oeuirt  to  submit  to  a  vote  of  -the  qualified 
voters  of  the  township,  the  question  of  subscribing  ^^  $^^000 
to  the  capital  stock  oi  the  Pac^  Railroad  Comps^iy,  which 
proposes  to  build  a  railroad  through  said  townshij^,  to  :be 
known  as  the  Pleasant  Hill  and  Lawvenee  Branch  of  the 
Pacific  Railroad,"  the  requisite  order  was  made,  and  the  -aberilf 
directed  to  give  notice  of  the  election.  It  was  duly  held 
July  13,  1869,  and  more  than  two-thirds  of  the  qnaUfi^d  votASS 
of  said  township  voting  tliereat  voted  in  favor  of  the  sabaQ9i|»- 
tion.  The  court  thereupon  ordered  the  subscription  to  be  made 
to  the  capital  stock  of  that  company,  and  the  bonds  to  'he 
issued. 

The  Pacific  Railroad  Company  was  incorporated  Martdi  3i2, 
1849,  by  an  act  of  the  General  Assembly  of  Missouri,  and  waSi 
by  its  charter,  authorized  to  build  branch  roads.  Its  board 
of  directors  adopted  aad,  June  15,  1869,  filed  in  the  ofiSce  of 
the  secretary  of  state  a  resolution  declaring  said  branch  to 
be  a  bvanoh  of  the  Paoific  Railroad,  under  an  ant  of  tiia 
General  Assembly,  entitled   ^^  An  Act  to  aid  the  bnildiag  fd 
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branch  railioadg  in  the  State  of  Missouri/*  approved  March  21, 
1868. 

Before  the  subscription  was  made,  the  company,  July  24, 
1869,  submitted  a  proposition  to  the  county  court,  that  the 
stock  to  be  issued  should  be  stock  in  said  branch,  and  none 
other,  as  proyided  by  said  act  of  March  21,  1868. 

The  county  court,  in  compliance  with  the  petition  of  two- 
thirds  of  the  voters  voting  at  said  election,  accepted  the  propo- 
sition, Aug.  14,  1869,  and,  conformably  to  its  terms,  entered 
into  a  contract  with  the  company.  The  bonds  were  accord- 
ingly issued,  and  the  certificates  of  stock  in  the  branch  road 
delivered.  The  road  was  constructed  as  a  branch  road  under 
the  act  of  March  21, 1868. 

The  court  below  rendered  judgment  against  the  county  for 
the  amount  of  the  coupons  and  interest,  and  the  county  sued 
out  this  writ  of  error. 

Submitted  on  printed  arguments  by  Mr.  WiUard  P.  Hall 
for  the  plaintiff  in  error,  and  by  Mr.  John  B.  Henderson  and 
Mr.  T.  K.  Skinner  for  the  defendant  in  error. 

Mb.  Ohibf  Justiob  Wattb  delivered  the  opinion  of  the 
court. 

The  only  question  presented  in  this  case  not  disposed  of  by 
the  judgment  in  County  of  Cass  v.  Johnstonj  suprcL,  p.  860,  is 
that  which  relates  to  the  identity  of  the  company  to  whose  stock 
the  subscription  was  made  with  that  to  which  the  subscription 
was  authorized,  the  claim  being  that  the  vote  was  for  a  sub- 
scription to  the  stock  of  the  Pacific  Railroad,  while  the  sub- 
scription was  actually  made  to  that  of  the  Pleasant  Hill  and 
Lawrence  Branch  of  the  Pacific  Railroad.  It  appears,  with 
reasonable  certainty,  that  the  vote  of  the  township  was  for  a 
subscription  to  aid  in  the  construction  of  the  branch  road,  and 
was  intended  to  authorize  the  taking  of  the  stock  in  the  Pacific 
Railroad  set  apart  under  the  ^^  Act  to  aid  in  the  building  of 
branch  railroads  in  the  State  of  Missouri,'*  approved  March  21, 
1868,  to  the  Pleasant  Hill  and  Lawrence  branch.  This  ren- 
ders it  unnecessary  to  consider  whether  the  plaintiff  below 
was  an  innocent  holder  of  the  bonds  sued  upon,  and  what  hex 
rights  would  be  as  suclu 
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The  effect  of  the  filing  of  the  certificate  for  the  oonstmction 
of  the  branch  after  the  call  for  the  election,  but  before  the 
vote  was  taken,  has  been  sufficiently  considered  in  the  case 
above  cited.  Judgment  affirmed. 

Mb.  Justicb  Milleb  and  Mb.  Justice  Bbadlby  dissented. 


OouNTY  OF  Cass  v.  Shobes. 

The  order  of  the  county  court  of  Cass  Conntj,  Mo.,  entered  upon  itt  recoros 
Oct  20, 1871  {infra,  p.  877),  authorized  the  execution  of  the  bonda  sued  on, 
and  they  are,  in  the  hands  of  an  innocent  holder  for  ralue,  binding  upon  the 
county. 

Ebeob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

This  was  an  action  brought  by  Shores  against  the  county 
of  Cass  to  recover  the  amount  of  certain  bonds  and  coupons. 
A  copy  of  one  of  the  bonds  and  of  a  coupon  thereunto  attached 
is  as  follows :  — 

"  No.  38.]  The  State  op  Missoubi.  [$600. 

^^C(XS8  County  Funding  Bond.     Ten  per  cen^  semiannuaUy. 

'  **  Issued  by  the  order  of  the  county  court,  under  and  by  virtue  of 
the  power  and  authority  conferred  by  an  act  of  the  General  Assem- 
bly of  the  State  of  Missouri,  entitled  '  An  Act  to  enable  counties, 
cities,  and  incorporated  towns  to  fund  their  respective  debts,* 
passed  and  approved  March  24,  1868. 

^^  Ejiow  all  men  by  these  presents,  that  the  county  of  Cass,  in 
the  State  of  Missouri,  acknowledges  itself  indebted  to,  and  hereby 
promises  to  pay,  the  bearer  hereof,  for  value  received,  at  the  bank- 
ing-house of  Northrup  &  Chick,  in  the  city  and  State  of  New  York, 
$500,  three  years  after  the  date  hereof,  with  interest  thereon  from 
date  at  the  rate  of  ten  per  cent  per  annum,  payable  semiannually 
on  the  second  days  of  April  and  October  of  each  year,  on  the  pres- 
entation and  delivery  at  said  banking-house  of  the  coupons  hereto 
attached. 

^  In  testimony  whereof  the  said  county  of  Cass  has  executed  this 
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bond  by  tlie  presiding  jostioe  of  the  county  oonrt  of  said  oovoty, 
under  the  order  of  said  court,  signing  his  name  hereto,  and  bj  the 
clerk  of  said  court,  under  the  order  thereof  attesting  the  same,  and 
affixing  hereto  the  seal  of  said  court.  Done  at  the  court-house  in 
the  city  of  Harrison  ville,  in  said  county,  on  the  first  day  of  October, 
1871. 

[seal.]  '  ^^  Jehibl  C.  Stbvbnson, 

"  Prttiding  Justice  of  the  Cowity  Court  ^  Ca$§  Comty,  Mo, 
«*  C.  H.  DORB, 

"  Clerk  of  the  County  Court  of  Case  County,  Mo, 

"By  S.J.  Jones,  2>.  (7." 

"  $25.]  HABRi8airviLU&,  Cabb  Ck>.,  Mo., 

"Oct.  1,1871. 
^  The  Connty  of  Cass,  State  of  Missouri,  acknowledges  Hself  to 
owe,  and  promises  to  pay  to  the  bearer,  $26  on  the  second  day  of 
October,  1874,  at  the  banking-house  of  Noi-thrup  &  Chick,  in  the 
city  and  State  of  New  York,  being  the  interest  on  funding  bond 
No.  38.  C.  H.  DoBB,  Clerk, 

"  By  S.  J.  Jones,  JO.  OP 

The  act  of  the  General  Assembly  mentioned  in  the  bond  is 
in  these  words :  — 

"  Section  1.  That  the  various  counties  of  this  State  be,  and  they 
are  hereby,  authorized  to  fund  any  and  all  debts  they  may  owe, 
and  for  that  purpose  may  issue  bonds,  bearing  interest  at  not  more 
than  ten  per  cent  per  annum,  payable  semiannually,  with  interest 
coupons  attached;  and  all  counties,  cities,  or  towns  in  this  State 
which  have  or  shall  hereafter  subscribe  for  the  capital  stock  af  «ny 
railroad  company,  may,  in  payments  of  such  subscriptions,  isfae 
bonds  bearing  interest  at  not  more  than  ten  per  cent  per  aimiMS^ 
payable  semiannually,  with  interest  coupons  attached.  The  bonds 
authorized  by  this  act  shall  be  payable  not  more  than  twenty  y«an 
from  date  thereof.*' 

This  act  to  take  effect  from  and  after  its  passage. 

Pursuant  to  an  act  of  the  General  Assembly,  approved 
March  23,  1868,  which  will  be  found  atipra^  p.  361,  the  <K)unty 
court  of  said  county  issued  bonds,  with  interest  coupons  at- 
tached, in  the  name  of  the  county,  on  behalf  of  the  township 
of  Camp  Branch,  to  aid  in  the  construction  of  a  xailraad 
trough  said  township.  Certain  of  said  coupons  rcwjiniig 
anpaid  Oct.  20,  1871,  said  court,  having,  nadir  tba  iarnn  of 
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die  Stata,  tiie  management  of  the  hosiness  and  property  of  the 
ooTsniy^  entered  at  that  date  npon  its  records  the  following 
oMer :  — 

^  Ordered  by  the  court,  that  whereas  coupons  for  interest  npon 
certain  bonds  of  Cass  County,  issued  for  the  benefit  of  the  town- 
ships of  Camp  Branch  and  Gxaiid  River,  to  aid  in  the  construction 
of  the  St.  Louis,  Holden,  aud  Santa  F^  Railroad,  have  matured  and 
remain  unpaid;  and  whereas  the  court  has  been  prevented  from 
making  any  provisions  therefor  until  since  the  last  annual  levy  of 
taxes ;  and  whereas  the  credit  of  the  county  has  suffered,  and  is 
likely  to  suier,  on  account  thereof;  and  whereas,  in  the  opinion 
of  the  court,  good  faith  and  honor  require  that  counties,  as  well  as 
individuals,  should  meet  their  obligations  in  good  faith :  Therefore, 
for  the  purpose  of  paying  said  coupons,  keeping  the  faith  of  the 
county,  protecting  and  preserving  her  credit,  and  also  that  the  next 
levy  of  taxes  upon  said  townships  may  not  prove  burdensome,  it 
is  ordered  by  the  court  that,  for  the  benefit  of  Camp  Branch  Town- 
ship, in  the  county  of  Cass,  there  be  issued  county  funding-bonds 
of  the  denomination  of  $500  each,  to  the  amount  of  $8,000,  with 
coupons  for  the  payment  of  interest  semiannually,  at  the  rate  of 
ten  per  cent,  thereto  attached  ;  said  bonds  to  bear  date  Oct.  1, 
1871 ;  said  coupons  for  interest  to  be  payable  on  the  second  day 
of  April  and  October  of  each  year,  at  the  banking-house  of  Northrup 
A  Chick,  in  the  city  and  State  of  New  York,  at  which  place  said 
bonds  shall  be  payable  three  years  after  the  date  thereof;  said 
bonds  to  be  signed  by  the  presiding  justice  of  this  court,  and 
attested  by  the  clerk  under  the  seal  thereof^  and  numbered  from 
1  to  16  inclusive ;  said  coupons  to  be  signed  by  the  clerk.  It  is 
also  ordered  that,  for  the  benefit  of  the  township  of  Grand  River, 
in  said  county,  there  be  issued  funding  bonds  of  the  county  of 
Cass,  of  the  denomination  of  $500  each,  to  the  amount  of  $15,000, 
with  coupons  for  the  payment  of  interest  semiannually,  at  the  rate 
of  ten  per  cent  per  annum,  thereto  attached ;  said  bonds  to  bear 
date  Oct.  1, 1871 ;  said  coupons  for  interest  to  be  payable  on  the 
second  day  of  April  and  October  of  each  year,  at  the  banking- 
house  of  Northrup  &  Chick,  in  the  city  and  State  of  New  York, 
at  which  place  said  bonds  shall  be  payable  three  years  after  the 
date  thereof;  said  bonds  to  be  signed  by  the  presiding  justice  of 
this  coutt,  and  attested  by  the  <derk  under  the  seal  tkeveo^  and 
«nmbeved  from  17  to  44  iacluaive;  said  eeupaaa  to  J^  signed  by 
dm  eftttdE.    It  is  further  ordened,  that,  iaaemuch  as  C.  H.  Dove,  the 
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clerk  of  this  court,  is  in  person  absent  from  the  county  and  State, 
said  bonds  be  attested  and  signed  by  S.  J.  Jones,  his  duly  appointed 
and  authorized  deputy.  It  is  further  ordered,  that  said  bonds, 
when  issued,  be  delivered  to  William  H.  Allen,  who  is  hereby  ap- 
pointed financial  agent  of  the  county,  for  the  purpose  of  disposing 
of  a  sufficient  number  of  said  bonds,  and  paying  the  coupons  of 
interest  which  have  matured  on  the  bonds  of  Cass  County,  issued 
for  the  benefit  of  said  townships  to  aid  in  the  construction  of -the 
St.  Louis,  Holden,  and  Santa  Fe  Raihroad;  and  that  said  agent 
hold  the  balance  of  said  bonds  subject  to  the  order  of  this  court.'* 

The  bonds  with  the  interest  coupons  attached  for  the  reoov* 
ery  of  which  the  suit  was  brought  were,  it  was  claimed,  issued 
by  virtue  of  that  order. 

The  county  set  up  by  way  of  defence  that  the  debt  so 
funded  was  a  township  debt,  for  the  payment  of  which  the 
court  could  not  bind  the  county ;  and,  furthermore,  that  the 
persons  who  executed  the  bonds  and  coupons  were  special 
agents  of  the  county,  with  limited  power,  derived  solely  from 
an  order  which  did  not  confer  upon  them  the  requisite  au- 
thority. The  plaintiff  replied  that  the  county  did  execute 
them,  and  cause  them  to  be  sold  in  open  market,  where  he 
purchased  them  for  value,  in  good  faith  and  without  knowl- 
edge of  any  fact  or  circumstances  which  would  impair  their 
validity. 

The  court  below,  to  which  the  trial  of  the  issue  was  by  a 
stipulation  of  the  parties  submitted,  found  that  the  forgoing 
order  was  made  by  the  county  court,  and  that  by  virtue  thereof 
the  bonds  and  coupons  in  suit  were  executed,  and  that  Allen, 
the  agent  appointed  for  the  purpose,  sold  them  to  Shores,  who 
paid  full  value  for  them,  in  good  faith  and  with  no  knowledge 
of  any  circumstance  connected  with  their  issue  other  than  what 
appears  upon  the  face  of  them,  and  what  the  law  would,  upon 
the  foregoing  facts,  impute  to  him ;  and  that  the  moneys  arising 
from  the  sale  were  applied  to  the  payment  of  said  overdue  and 
unpaid  coupons. 

The  court  further  found  that  said  bonds  and  coupons  were, 
in  the  hands  of  Shores,  the  valid  obligations  of  said  county,  and 
that  he  was,  as  an  innocent  holder  of  them  for  value,  entitled 
to  recover  against  it  the  amount  of  them  and  interest  thereon. 
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Judgment  was  rendered  accordingly.    The  county  sued  out  this 
writ  of  error. 

The  case  was  argued  for  the  plaintiff  in  error  by  Mr.  WUlard 
P.  Hall  and  Mr.  John  O.  Q-age^  and  for  the  defendant  in  error 
by  Mr,  John  D,  Stevenson* 

Mr.  Ohibf  Justice  Wattb  delivered  the  opinion  of  the 
court. 

It  was  conceded  upon  the  argument,  that,  under  the  decisions 
of  this  court,  the  county  was  estopped  from  denying  its  lia- 
bility upon  the  bonds  in  question,  being,  as  they  are,  in  the 
hands  of  an  innocent  holder,  if  the  presiding  justice  of  the 
county  court  and  the  clerk  were,  by  the  terms  of  the  order  of 
Oct.  20,  1871,  authorized  to  execute  bonds  which  would  bind 
the  county  for  their  payment'.  The  question  of  the  power  of 
the  coimty  court  under  the  law  to  bind  the  county  for  the 
payment  of  a  debt  of  a  township,  or  to  issue  bonds  on  behalf 
of  a  township  to  fund  township  debts,  is  not  involved.  The 
only  inquiry  is  as  to  the  authority  conferred  upon  the  presiding 
justice  and  the  clerk  by  the  terms  of  the  order.  On  the  one 
hand,  it  is  contended  that  they  were  only  empowered  to  issue 
the  bonds  of  the  county  in  behalf  of  the  township,  and  thus 
bind  the  township  alone  for  payment  under  the  township  aid 
act ;  and,  on  the  other,  that  they  were  authorized  to  charge  the 
county  with  the  indebtedness  to  be  incurred. 

The  latter,  we  think,  is  the  true  construction  of  the  order. 
It  recited  that  coupons  for  interest  upon  the  bonds  of  the 
county  issued  for  the  benefit  of  the  township  had  matured  and 
remained  unpaid ;  that  the  court  had  been  prevented  from 
making  provision  therefor  until  after  the  last  annual  levy  of 
taxes ;  that  the  credit  of  the  county  had  suffered,  and  was 
likely  to  suffer,  on  account  thereof ;  and  that  honor  required 
counties  as  well  as  individuals  to  meet  their  obligations  in  good 
faith.  It  then  directed  that,  for  the  benefit  of  the  township, 
county  funding-bonds  be  issued  "  for  the  purpose  of  paying 
said  coupons,  keeping  the  faith  of  the  county,  protecting  and 
preserving  her  credit,  and  also  that  the  next  levy  of  taxes 
upon  said  township  may  not  prove  burdensome."  For  the 
purposes  of  construction,  language  is  to  be  given,  if  possible. 
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ito  ordinary  and  natural  meanuag.  Applying  ^hii  elQupkesitary 
rule  in  the  present  case,  there  seems  hardly  room  iar  daijLbt  as 
to  what  was  intended.  ^^  County  fttJiiding4KU!idi "  we»B  to  be 
isAued  to  protect  the  faith  and  preserve  the  cr^t  of  the 
county.  The  law  under  which  the  action  w^as  taken  was  one 
authorizing  counties  ^^to  fund  any  and  all  debts  they  may 
owe."  The  county  court  may  have  been  mifltakea  in  suppos- 
ing that  the  interest  in  arrears  was  a  county  debt ;  but,  however 
tliat  may  be,  they  clearly  asfiumed  that  it  was,  and  aoted 
accordingly.  Judgment  iffitmsi. 


Insuba^gb  Company  v.  Hig0IMBOthai|. 

1.  A  policj  of  life  insurance,  dated  July  16,  1869,  stipulated  for  the  pajmeDt 
of  the  annual  premium  on  or  before  twelve  o*c!lock  on  the  aixteeaitk  daj  of 
July  in  every  year ;  and  provided  that,  in  case  it  shonld  not  be  paid  OA  or 
before  the  day  mentioned,  at  the  home  office  of  the  company,  or  to  agents 
when  they  produced  receipts  signed  by  the  president  or  the  treasurer,  then, 
and  in  every  such  case,  the  company  shonld  not  be  liable  to  the  payment  of 
the  sum  insured,  or  any  part  tkereoi^  a^d  that  tbe  poUcy  ahonid  cmmb  and 
determine.  Tlie  premium  due  July  \%,  1870,  was  not  paid  when  due.  On 
the  1st  of  October  following,  the  insured  made  application  for  the  rein- 
statement of  the  policy  to  the  company,  paid  the  premium,  received  the 
agent's  receipt  therefor,  and  gave  the  latter  Us  certificate  of  faealtli  and  Mm 
certificate  of  examination,  signed  by  the  physician  of  the  company^  which 
were  forwarded  to  it  at  its  home  office.  The  renewal  receipt,  bearing  date 
July  16, 1870,  was,  Oct.  12,  sent  by  the  company  to  the  agent,  who  deliv* 
eved  it  on  the  14th  to  the  insuved,  without  inquiry  or  information  as  to  his 
health.  Hdd,  that  the  representations  of  the  inaured  as  to  the  ooMition 
of  his  health  on  the  Ist  of  October,  when  he  applied  for  the  reinstatement  of 
his  policy,  and  paid  the  premium,  were  not  continuous  until  the  14th  of  that 
month;  and  that  the  contract  was  consummated  on  the  day  when  the  pre 
minm  was  paid. 

'<&  The  ruling  in  Insurance  Compaaif  v.  NewUm,  22  Wall.  82,  toocliing  the  elCect, 
as  admissions  for  or  against  an  insurance  company,  of  facts  set  forth  in  the 
preliminary  proofs  of  death,  reafllrmed. 

Ebbob  to  the  Su^ene  Court  of  the  District  of  Columbia. 

The  facts  in  the  case  are  fully  set  forth  in  the  optmon  of  the 
oourt. 

Mr,  Frederick  T.  Frelingfhu^MmBndMr.  J.  ffuUey  A»kt&nim 
ike  plaintifiE  ia  error. 

Jfr.  A.  a.  Riddle  and  Mr.  Fremeis  JUSOer, 
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Mk.  JtTBTiCB  HtJNT  dellrered  the  opinion  of  the  court. 

Hiiis  was  an  action  by  Mrs.  Martha  J.  Day  against  tins 
Mnttial  Benefit  Life  Insurance  Company,  incorporated  by  the 
State  of  New  Jersey,  to  recover  the  amount  of  a  policy  of  insur- 
ance issued  to  her  upon  the  life  of  her  husband,  the  late  Dr. 
Richard  H.  B.  Day,  of  Washington,  in  which  judgment  was 
rendered  against  the  company  for  the  amount  insured,  fi5,000 
and  interest.  Mrs.  Day  haying  died  pendente  lite^  her  adminis- 
trator was  substituted  here  in  her  stead. 

The  policy,  dated  the  16th  of  July,  1869,  was  for  life,  and 
stipulated  for  the  payment  of  the  annual  premium  of  $137.50 
on  or  before  twelre  o'clock  on  the  sixteenth  day  of  July  in 
erery  year ;  and  provided  that,  "  in  case  the  said  premium  shall 
not  be  paid  on  or  before  the  several  days  hereinbefore  men- 
tioned iot  the  payment  thereof,  at  the  office  of  the  company, 
in  the  city  of  Newark,  or  to  agents,  when  they  produce  receipts 
signed  by  the  president  or  the  treasurer,  then,  and  in  every 
such  case,  the  said  company  shall  not  be  liable  to  the  payment 
of  the  sum  insured,  or  any  part  thereof,  and  this  policy  shall 
cease  and  determine." 

The  first  premium  was  duly  paid ;  but  when  the  next  pre- 
mium became  due,  on  the  16th  of  July,  1870,  it  was  not 
paid. 

In  the  following  October,  Dr.  Day  made  application  to  the 
company  for  the  reinstatement  of  the  policy  ;  and  the  company 
consented  to  reinstate  it,  upon  the  conditions  and  in  the  manner 
following :  — 

On  the  1st  of  October,  1870,  Dr.  Day  paid  the  premium  to 
the  agent  of  the  company  at  Washington,  and  received  a  re- 
ceipt for  the  same.  At  the  same  time,  he  gave  to  the  agent  his 
certificate  of  health,  and  the  physician  of  the  company  signed 
his  certificate  of  examination,  which  were  forwarded  to  the 
company  at  Newark,  N.  J. 

The  policy  was  renewed,  and  the  renewal  receipt  was  sent  by 
the  company  to  its  agent,  Oct.  12,  1870.  This  receipt  was 
dated  July  16,  1870,  and  was  given  to  Day  on  the  14th  of 
October. 

On  the  twenty-second  day  of  January  following.  Dr.  Day 
died. 
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Eleyen  special  pleas  are  interposed^  to  which  it  is  not  nec- 
essary particularly  to  refer,  as  the  questions  to  be  decided 
arise  upon  the  rulings  of  the  judge  at  the  trial,  made  upon 
points  not  connected  with  the  pleadings. 

The  chief  subject  of  contention  arises  upon  the  refusal  of  the 
judge  to  charge  as  requested  by  the  defendant  in  the  following 
prayers :  — 

1.  If  the  jury  find  from  the  evidence  that  the  certificate  of 
health  in  evidence  was  made  by  Dr.  Day,  the  insured,  on  or 
about  the  1st  of  October,  1870,  and  by  him  delivered  to  the 
agent  of  the  defendant,  at  Washington  City,  and  by  such 
agent  sent  to  the  principal  office  of  the  defendant,  at  Newark, 
N.  J.,  and  that  the  receipt  in  evidence,  dated  July  16,  1870, 
was  thereupon  forwarded  from  the  main  office  of  the  defendant 
to  its  agent  at  Washington  City,  and  by  him  delivered  to  the 
insured  on  or  about  the  fourteenth  day  of  October,  1870,  and 
that  between  the  time  when  said  certificate  was  made  and  the 
time  of  the  delivery  of  said  receipt  to  the  insured,  Dr.  Day  had 
had  any  derangement  of  health,  and  did  not  disclose  that  fact 
to  the  agent  of  the  defendant  when  the  receipt  was  handed  to 
him  by  the  agent,  or  before,  they  will  render  a  verdict  for  the 
defendant  upon  the  sixth  plea. 

2.  On  refusing  to  instruct  the  jury  as  prayed  by  defendant, 
as  follows :  If  the  jury  find  from  the  evidence  that  when  the 
certificate  in  evidence,  dated  Oct.  1,  1870,  was  given  to  the 
agent  of  the  defendant  at  Washington  City,  the  latter  was  not 
authorized  to  and  did  not  assume  to  reinstate  the  policy  in  suit, 
but  accepted  the  premium  and  forwarded  the  certificate  to  his 
principal,  and  that  the  receipt  in  evidence,  dated  July  16, 1870, 
was  then  in  the  home  office  of  the  defendant,  in  New  Jersey, 
and  that  said  receipt  was  forwarded  to  the  agent  of  the  defend- 
ant on  or  about  the  twelfth  day  of  October,  1870,  and  by  him 
delivered  to  the  insured  on  or  about  the  fourteenth  day  of  the 
same  month  ;  and  if  the  jury  further  find,  that,  after  the  date 
of  said  certificate,  and  before  the  delivery  of  said  receipt  to  the 
insured,  the  insured  had  had  any  derangement  of  health,  or 
that  at  the  time  of  the  delivery  of  said  receipt  to  him  he  was 
not  in  sound  health,  —  they  would  render  a  verdict  for  the  de- 
fendant. 
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The  state  of  Dr.  Day's  health  during  the  snmnier  and  autumn 
of  1870  was  the  subject  of  contradictory  testimony.  The 
defendant  gave  evidence  tending  to  prove  that  he  was  com- 
pelled by  ill-health  to  give  up  his  business  as  a  teacher  on  the 
eighteenth  day  of  October,  1870;  that  for  several  weeks  prior 
to  that  time  he  was  much  debilitated,  and  was  conscious  of 
that  fact ;  that  in  November  he  had  the  consumption,  of  which 
he  died  in  January  following ;  and  that  he  was  in  feeble  and 
disordered  health  from  the  spring  of  1869  until  his  death. 
The  plaintiff,  on  the  other  hand,  gave  evidence  tending  to  show 
that  he  was  in  sound  health  till  the  latter  part  of  October,  1870, 
and  that  he  did  not  have  the  consumption  until  the  month  of 
November,  1870. 

The  exceptions  we  are  to  consider  assume  that  on  the  first 
day  of  October,  1870,  when  he  presented  his  certificate  of 
health  to  the  agent  at  Washington,  Dr.  Day  was  in  a  condition 
of  health  that  made  him  a  satisfactory  subject  for  the  reinstate* 
ment  or  continuance  of  his  policy  of  insurance. 

It  is  contended  that  between  the  time  of  thus  making  and 
presenting  his  certificate  to  the  agent  and  the  date  (fourteen 
days  later)  on  which  the  agent  delivered  to  him  the  receipt  by 
which  his  insurance  policy  was  continued  in  force  until  July  16, 
1871,  there  had  been  a  change  in  his  health  which  would  have 
caused  the  rejection  of  his  application  to  continue  the  policy 
had  such  change  been  made  known  to  the  company,  and  that 
the  failure  to  make  known  such  change  was  a  fraud,  which 
invalidated  the  policy  thus  renewed  or  continued. 

It  is  not  contended  that  there  were  any  false  representations 
made  on  the  14th  of  October,  or  any  devices  or  contrivances  to 
deceive  the  company.  No  affirmative  action  on  that  occasion 
is  complained  of.  The  contention  is  that  the  representation 
made  on  the  14th  of  October  was  a  continuing  one,  from  the 
time  it  was  made  till  the  delivery  of  the  renewal  receipt  on  the 
14th,  and  that,  if  not  true  at  the  latter  date,  the  contract  was 
avoided. 

In  reaching  a  conclusion  on  this  point,  we  may  notice,  1st, 
that  no  inquiry  was  made  of  Day  or  demand  for  information 
as  to  his  condition  between  the  1st  and  the  14th  of  October. 
The  company  was  particular  and  specific  in  its  inquiries  as  to 
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hh  condition  on  the  Ist  of  the  month,  and  required  prescribed 
forms  of  eridence  as  to  that  condition.  There  it  stopped,  and 
neither  by  expression  nor  by  implication  intimated  a  desire  for 
later  information. 

It  is  to  be  obserred,  secondly,  that  the  issuance  made  to  him 
on  the  14th  of  October  relates  back  to  the  16th  of  July  in  the 
same  year.  The  certificate  reads :  "  Policy  No.  59,687,  on  the 
life  of  Richard  H.  B.  Day,  is  hereby  continued  in  force  for 
one  year  from  date,  July  16,  1870,  settlement  of  the  premium 
baring  been  made  as  per  margin."  The  settlement  in  the 
margin  showed  the  payment  of  9187.50,  being  the  amount  of 
the  premium  of  insurance  for  one  year  on  the  sum  of  f5,000, 
as  stated  in  the  original  policy  of  insurance. 

It  will  be  observed,  thirdly,  that  the  distance  between  Wash- 
ington and  Newark  is  about  two  hundred  miles  only,  and  that 
the  certificates  of  Dr.  Day's  health  and  the  application  which 
were  forwarded  by  the  agent  to  the  company  at  Newark  would, 
in  the  ordinary  course  of  the  mails,  reach  the  office  at  Newark 
on  the  morning  or  during  the  day  of  the  2d  ;  that  all  the  forms 
of  the  company  to  authorize  a  renewal  were  complied  with,  and 
.that  the  risk  was  such  as  the  company  would  accept  as  a  desir- 
able one,  and  that  the  receipt  for  the  renewal  was  received  in 
Washington  on  or  about  the  14th  of  October,  and  was  on  that 
day  delivered  to  Dr.  Day. 

The  prayer  of  the  insurance  company  did  not  include  a  re- 
quest that  the  jury  should  determine  as  a  matter  of  fact 
whether,  upon  the  evidence  submitted,  the  representation  was 
or  was  not  a  continuous  one,  whether  the  contract  was  con- 
summated on  the  14th  of  October,  or  by  relation  on  the  1st  of 
October ;  but  the  judge  was  requested  to  charge,  as  a  matter  of 
law,  that  the  representation  was  a  continuing  one. 

The  facts  referred  to,  we  think,  show  that,  although  actually 
completed  on  the  14th  of  October,  the  jury  would  have  been 
warranted  in  finding  that  the  contract  was  understood  and  in- 
tended by  the  parties  to  take  effect  by  relation  as  of  the  Ist 
of  that  month.  The  money  was  paid  to  the  agent  at  Washing- 
ton on  that  day.  The  insurance  was  post-dated  so  as  to  include 
that  day.  The  full  amount  of  the  premium  for  one  year  was 
paid  b)-^  the  applicant,  viz.,  $187.50.     The  company  cut  off  the 
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insured  from  two  and  a  half  months  of  his  policy  when  they 
issued  it  on  the  1st  of  October,  and  dated  it  as  of  July  16, 
although  taking  payment  of  the  premium  for  a  year.  We 
think  that  they  did  not  necessarily  Intend  to  cut  off  an  addi- 
tional fourteen  days,  but  may  have  meant  it  to  be  as  of  the  date 
when  the  insured  paid  his  money  and  presented  a  risk  that 
they  were  ^filling  to  take,  and  of  the  time  that  it  would  have 
taken  effect  if  they  had  responded  without  a  delay  of  two 
weeks.  Had  it  been  otherwise,  we  cannot  conceive  how  the 
sagacious  business  men  who  control  this  company  would  have 
assented  to  the  delivery  of  the  policy  without  inquiry  as  to  the 
intermediate  time.  More  than  three  months  elapsed  before 
Day's  death,  monthly  returns  being  made  by  the  agent ;  and 
the  company  must  have  known  and  assented  to  the  delivery  of 
the  renewal  receipt  not  only,  but  to  the  fact  that  there  had 
been  no  inquiry  or  information  as  to  Day's  health  after  Oct.  1. 
rhe  jury  might  account  for  it  on  the  theory  that  the  whole 
contract  was  intended  to  be  and  was  as  of  Oct.  1,  and  that 
it  spoke  from  that  date. 

There  is  every  indication  that  Day  thus  relied  upon  that 
contract,  nor  is  there  any  reason  to  believe  that  he  intended  to 
deceive  or  to  conceal.  The  company  made  inquiries  to  its  own 
satisfaction,  so  far,  in  such  direction,  upon  such  points,  and 
within  such  periods,  as  it  thought  proper.  It  was  not  for  him 
to  advise  the  company  of  what  it  should  do,  or  to  volunteer 
information  which  it  did  not  seek.  He  paid  his  money,  deliv- 
ered his  certificate,  received  the  renewal  when  the  company 
chose  to  give  it,  found  upon  examination  that  it  covered  the 
whole  period  from  the  July  preceding.  He  lived  in  the  same 
town  with  the  agent,  and  received  no  suggestion  from  him  that 
any  thing  further  was  expected,  and  was  warranted  in  assum- 
ing that  his  contract  was  intended  to  take  effect  from  an  earlier 
period  than  its  actual  delivery.  He  probably  died  in  the 
honest  belief  that  he  had  thus  provided  for  his  widow.  It 
would  be  far  from  good  faith  to  his  representatives  should  it 
now  be  held  otherwise. 

In  Colt  V.  Fhcenix  Fire  Insurance  Co,^  54  N.  Y.  596,  it  is 
said :  ^^  The  defendant  must  not  be  made  liable,  where  by  the 
terms  of  the  contract  it  is  fairly  exempted,  however  harsh  tbf 
VOL.  ▼.  26 
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retolt  may  appear ;  nor  can  it  be  excused  where  the  exemption 
is  claimed  upon  a  strict  and  rigid  interpretation  of  words,  witii^ 
out  regard  to  the  circumstances  surrounding  the  transaotk^n, 
and  the  apparent  intent  of  the  parties.*'  See  also  IXptan  t. 
Feiiner,  20  id.  423. 

In  May  on  Ins.,  sect.  190,  it  is  laid  down  :  ^^  Where  renewals 
are  made  upon  the  siatements  in  the  original  application, 
whether  the  truth  of  the  statements  is  to  be  tried  by  the  ctr 
■  cumstances  existing  at  the  time  of  the  renewal  or  a<  the  time 
when  the  original  application  was  made,  is  a  question  upon 
which  the  authorities  do  not  agree ;  some  taking  the  view  that 
a  renewal  makes  a  new  contract,  and  others  that  it  merely  con- 
tinues the  old  one.  Special  circumstances,  however,  seem  to 
control  the  decision,  according  as  these  circumstances  indicate 
the  intent  of  the  parties." 

If  we  assume  it  to  be  true,  as  a  general  proposition,  that  the 
policy  speaks  from  the  date  of  its  issue,  and  that  the  obligation 
of  the  applicant  to  make  a  full  disclosure  continues  down  to 
the  completion  of  the  contract,  and  that  the  occurrence  of  a 
material  change  before  the  contract  is  consummated  must  be 
communicated  to  the  company,  we  do  not  advance  essentially 
in  the  case  before  us.  The  question  recurs,  When  was  the 
contract  of  Dr.  Day  consummated  ?  If  on  the  14th  of  Octobelr, 
when  the  renewal  receipt  was  delivered,  as  the  company  eon- 
tends,  then  the  rule  mentioned  bars  the  plaintiff's  right  to 
recover.  If,  as  the  plaintiff  contends,  the  contract,  by  the  in- 
tention and  understanding  of  the  parties,  relates  to  the  1st  of 
October,  when  the  premium  was  paid  by  the  applicant  and  tiM 
certificates  of  health  presented  and  ti*ansmitted,  or  to  a  point 
of  time  within  a  few  days  thereafter,  within  which  the  company 
ought  to  have  examined  and  to  have  accepted  a  risk  in  all  re- 
spects suitable  to  be  accepted  within  its  own  rules,  then  the 
general  rule  quoted  is  not  applicable.  The  case  is  governed 
by  different  principles.  It  is  not  necessary,  therefore,  to  ques- 
tion tlie  principle  assumed  in  the  authority  quoted,  or  to  ex- 
amine the  cases  cited  to  sustain  it. 

We  are  of  the  opinion  that  the  exceptions  to  the  charge  of 
the  judge,  upon  the  theory  that  the  representations  by  Dr.  Day 
were  made  on  the  fourteenth  day  of  October,  or  that  conoeat 
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meht  was  then  practised  by  Um,  on  the  ground  that  the  profi- 
oos  representations,  necessarily  and  as  a  matter  of  law,  wwre 
continuous,  and  that  the  contract  was  consummated  on  that 
day,  cannot  be  sustained.  It  was  a  question  proper  under  all 
the  circumstances  for  the  consideration  of  the  jury.  If  they 
had  found  for  the  plaintiff,  we  are  of  the  opinion  that  the  ver- 
dict would  not  have  been  vacated  as  being  without  or  i^inst 
the  evidence. 

In  many  English  companies  a  formal  acceptance  of  the  pro 
posal  for  insurance  is  issued.  In  some  companies  this  accept 
tanoe  is  unconditional,  so  that  the  premium  be  paid  within 
the  month,  the  letter  of  acceptance  running  to  the  effect  that 
the  proposal  has  been  accepted,  and  that  a  receipt  is  ready 
at  the  office  for  the  premium,  upon  the  payment  of  which  the 
assurance  will  commence ;  but  that,  if  the  same  be  not  paid 
within  thirty  days,  a  reappearance  and  fresh  certificate  will  be 
required.  In  other  companies  the  acceptance  is  qualified  by 
the  condition,  not  only  that  the  insurance  shall  not  commence 
till  the  payment  of  the  premium,  but  that  no  material  change 
shall  have  occurred  prior  thereto.  Bunyon,  58,  cited  Bliss, 
sect.  99. 

The  practice  is  not  uniform,  and  there  is  nothing  remarka- 
ble in  allowing  a  certificate  of  health  to  stand  good  for  thirty 
days,  no  reappearance  or  examination  for  that  interval  being 
required. 

Among  the  cases  relating  to  this  subject,  the  following  may 
be  referred  to  as  showing  the  effect  of  the  contract  by  relation, 
and  tl^t  the  consummation  of  the  contract  does  not  necessarily 
depend  upon  the  delivery  of  the  policy. 

In  LigMbody  v.  The  North  American  Insurance  Co.^  23  Wend. 
(N.  Y.)  18,  it  was  held  that  a  policy  bearing  date  on  the  day 
the  premium  is  paid  takes  effect  by  relation  from  that  day, 
although  the  policy  be  not  delivered  for  several  days  afterwards. 
In  this  case,  the  buildings  were  burned  on  the  day  after  the 
premium  was  paid  and  before  the  policy  was  delivered. 

In  Perkins  v.  Washington  Insurance  Co,^  4  Cow.  (N.  Y.)  646, 
the  rule  was  applied  in  a  case  where  the  agent  was  authorized 
to  make  insurances,  ^'  provided  the  office  shall  recognize  the  rate 
of  premium,  and  be  otherwise  satisfied  with  the  risk."     It 
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held  that  the  company  was  bound  to  issue  a  policy  where  the 
insurance  was  a  proper  one  and  the  premium  was  paid  or  ten- 
dered, although  before  the  premium  was  received  at  the  home 
office  the  property  was  consumed  by  fire. 

In  Chase  v.  The  EamiUan  Insurance  Co.,  22  Barb.  (N.  Y.)  627, 
the  agent  forwarded  a  proposition  for  insurance,  which  was 
altered  by  the  company,  and  the  alteration  communicated  to 
and  accepted  by  the  applicant,  and  the  premium  paid  to  the 
agent.  Held,  that  the  company  was  bound  to  issue  its  policy, 
and  was  liable  for  the  loss. 

In  Lisuranee  Company  v.  Webster,  6  Wall.  129,  the  party 
having  received  his  policy,  it  was  held  that  he  was  not  affected 
by  afterwards  signing  a  memorandum  that  the  insurance  was 
to  *^take  effect  when  approved  by  E.  D.  P.,  general  agent.*' 
See  also  Cooper  v.  Z%e  Pacific  Mutual  Life  Insurance  Co,,  8  Big. 
Ins.  666 ;  7  Nev.  116 ;  Carpenter  v.  Mutual  Safety  Insurance 
Co.,  4  Sandf .  (N.  Y.)  Ch.  408 ;  American  Horse  Insurance  Co. 
V.  PaUerson,  28  Ind.  17  ;  Bliss,  sect.  112;  The  City  of  Davenr 
port  V.  Peoria  Marine  and  Fire  Insurance  Co.,  17  Iowa,  276 ; 
L^avour  v.  Insurance  Company,  2  Big.  Ins.  168. 

At  the  close  of  his  charge,  the  judge  instructed  the  jury  as 
follows :  ^^  That  the  plaintiff  is  not  responsible  for  or  in  any 
way  affected  by  any  of  the  statements  in  Dr.  White's  affidavit, 
unless  the  jury  find  that  before  and  at  the  time  of  filing  it  with 
the  agent  of  the  company  she  had  actual  knowledge  of  its  con- 
tents, and  adopted  and  used  them  as  her  ovm  declarations. 
That  affidavit  is  her  declaration  or  no,  as  she  knew  and  was 
advised  of  it  and  procured  and  approved  it."  To  whiqh  in- 
struction the  counsel  for  the  insurance  company  then  and  there 
excepted. 

In  establishing  her  case  at  the  trial,  the  plaintiff  was  bound 
to  prove  that  notice  of  the  death  of  her  husband.  Dr.  Day,  had 
been  given  to  the  company,  and  that  a  demand  of  payment  of 
the  amount  claimed  had  been  made.  For  that  purpose  only 
she  offered  in  evidence  the  proofs  of  loss  which  had  been  fur- 
nished to  the  company,  except  the  affidavit  of  Dr.  White,  form- 
ing a  part  of  the  same,  which  she  did  not  offer  in  evidence. 
Those  proofs  contained  the  sworn  statement  of  Mrs.  Day  her> 
self,  the  sworn  statement  of  Dr.  Isaac  White,  certificates  oi 
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the  clergyman  and  undertaker,  and  proof  of  identity  by  J.  F. 
Patterson. 

These  affidavits  were  all  on  one  paper,  and  the  court  required 
that  the  proofs  of  loss  should  be  put  in  as  an  entirety ;  that  is, 
that  alf  the  papers  containing  the  preliminary  proofs  should  be 
put  in  evidence ;  and  the  same  were  thereupon  put  in  evidence 
by  the  plaintiff,  including  the  affidavit  of  Dr.  White.  In 
Dr.  White's  affidavit  thus  introduced  occurred  the  following 
questions  and  answers :  *^  ^  How  long  have  you  known  the  de- 
ceased ? '  —  *  I  have  known  Dr.  R.  H.  B.  Day  seventeen  years.' 
—  * How  long  was  deceased  sick?'  —  *  About  five  months.'  — 

*  Date  of  your  first  visit  ? '  —  *  Nov.  28,  1870.'  —  *  Date  of  your 
last?'  — *  Jan.  22,  1871.'  — 'Of  what  disease  did  he  die?'  — 

*  Pulmonary  consumption.' "  It  appeared  further  that  Dr.  White 
was  not  a  resident  of  Washington,  but  left  that  city  immedi- 
ately after  making  the  affidavit  mentioned,  on  the  28th  of 
January,  1871. 

Mrs.  Day  testified  that  Dr.  White  had  not  seen  her  husband 
at  any  time  between  September,  1869,  and  the  latter  part  of 
November,  1870. 

The  struggle  as  to  Dr.  White's  affidavit  and  the  ruling  upon 
it  are  quite  immaterial.  He  stated  in  answer  to  one  of  the 
questions  that  Dr.  Day  had  been  ill  about  five  months,  and,  as 
he  died  on  the  22d  of  January,  1871,  this  would  carry  his  ill- 
ness back  to  the  22d  of  August,  1870,  of  course,  including  all 
the  month  of  October  of  that  year.  The  insurance  company 
apparently  sought  the  benefit  of  this  evidence  on  the  contest 
in  regard  to  Day's  health. 

It  is,  however,  manifest  that  White's  statement  was  not  one 
of  personal  knowledge,  but  was  upon  rumor,  or  made  without 
sufficient  reflection.  This  is  evident  from  the  testimony  of 
Mrs.  Day,  which  is  entirely  unimpeached  and  uncontradicted, 
that  Dr.  White  did  not  see  her  husband  during  all  of  the  year 
1870  until  the  latter  part  of  November.  Upon  this  subject 
she  could  not  well  be  in  error.  It  was  equally  evident,  from 
the  statement  of  White  himself,  that  his  first  visit  to  Day  was 
on  the  28th  of  November,  1870. 

Day's  bodily  health  on  the  first  day  of  October,  1870,  was 
wtiafactory  to  the  company,  and  the  attempt  was  to  show  an 
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tmfaYorable  alteration  between  that  date  and  the  14th  of  tiie 
same  month.  But  White  had  not  seen  him  during  those  fotuv 
teen  days,  nor  for  months  before,  nor  for  more  than  six  weeks 
afterwards. 

Whether  the  presentation  of  the  affidavit  of  White  by  Mrs. 
Day  made  its  contents  evidence,  whether  she  knew  its  contents 
or  not,  whether  she  did  or  did  not  adopt  or  procure  it,  was  not 
of  the  slightest  consequence.  The  paper  contained  nothing 
that  was  legal  evidence  upon  the  point  in  issue,  and  a  verdict 
founded  upon  it  could  not  have  been  sustained.  The  disposi- 
tion of  the  subject  by  the  judge  was  one  that  could  not  possibly 
work  legal  injury  to  the  insurance  company.  There  was,  there- 
fore, no  error.  Starhird  v.  Barrom^  48  N.  Y.  200 ;  Pepin  v. 
Lachenmeyer,  45  id.  27 ;  The  People  V.  Brandreth,  86  id.  191 ; 
Porter  v.  Ruckman^  38  id.  210 ;  Coming  v.  Troy  Iron  and  Nail 
Factory,  44  id.  577. 

The  effect  of  facts  set  forth  in  preliminary  proof  as  admis- 
sions is  discussed  in  Insurance  Company  y.  Newton,  22  Wall.  32. 
Where  an  agent  of  the  insurance  company  stated  that  the  proofs 
were  sufficient  to  show  the  death  of  the  insured,  but  that  they 
showed  that  he  committed  suicide,  it  was  held  that  the  whole 
admission  must  be  taken  together.  Where  the  party  or  her  agent 
stated  in  the  preliminary  proofs  that  the  deceased  had  commit- 
ted suicide,  furnishing  the  verdict  of  a  coroner's  jury  to  that 
effect,  and  where  the  narration  of  the  manner  of  the  death  of 
the  deceased  was  so  interwoven  with  the  death  of  the  deceased 
that  the  two  things  were  inseparable,  it  was  held  that  the 
whole  was  competent  to  go  before  the  jury. 
.  We  see  no  occasion  to  question  the  positions  of  that  case. 

TTpon  the  whole  case,  we  are  all  of  the  opinion  that  the  judgf' 
ment  must  be  affirmed ;  and  it  is  So  ordered. 
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Thompson  v.  Uaxweisl. 

i.  None  but  purti^s  and  priTies  can  hare  a  bill  of  r«Tiev ;  and  U  will  not  li^ 
where  the  decree  in  question  was  passed  by  consent. 

2.  A  decree  for  carrying  out  a  settlement  and  compromise  of  a  suit,  if  obtained 
without  fraud,  cannot  be  impeached. 

8.  BuffingUm  r.  Harvey,  tupra,  p.  99,  cited  and  approved. 

4.  As  the  bill  in  this  ca«e,  before  it  was  by  amendment  converted  into  a  bill  of 
review,  approximated  to  the  character  of  a  bill  to  carry  the  original  decree 
more  effectually  into  execution,  which  was  the  appropriate  remedy  of  the 
complainants,  the  court,  while  reverting  the  decree,  does  not  direct  that  the 
bill  be  absolutely  dismissed,  but  that  the  complainants  be  allowed  to  amend 
it,  with  leave  to  defendants  to  answer  any  new  matter  therein  introduced, 
and  that  the  proofs  taken  in  the  cause  shall  stand  as  proofs  at  any  future 
hearing  thereof,  with  liberty  to  either  party  to  take  additional  proof  npon 
any  new  matter  that  may  be  put  in  issue  by  the  amended  pleadings. 

Appeal  from  the  Supreme  Court  of  the  Territory  of  New 
Mexico. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Matt.  H.  Carpenter  and  Mr.  Joeeph  B.  Stewart  for  the 
appellants. 
Mr.  W.  W.  MaeFarlandj  cwtra. 

Mb.  Justiob  Bbaplsy  deliyered  the  opinion  of  the  court. 

In  1869,  Alfred  Bent  and  his  two  sisters,  Estefana  and 
Teresina,  with  their  husbands,  filed  a  bill  in  ,chanoery  in  the 
District  Court  of  the  Territory  of  New  Mexico  for  the  Count} 
of  Taos,  against  Charles  Beaubien,  Guadalupe  Miranda,  Luciec 
B.  Maxwell,  and  Jos^  Pley,  claiming  and  alleging  that  Charlee 
Bent,  deceased,  the  father  of  Alfred  and  his  sisters,  at  the 
time  of  his  death,  was  jointly  interested  with  said  Beaubien 
and  Miranda,  to  the  extent  of  one-third  part,  in  a  certain  speci* 
fied  tract  of  land  in  said  territory,  amounting  to  two  millions 
of  acres,  which  had  been  granted  to  said  Beaubien  and  Miranda 
by  the  New  Mexican  government  in  1841,  and  stood  in  their 
names ;  and  that  as  to  said  third  part  they  were  trustees  for 
said  Chai'les  up  to  the  time  of  his  death,  and  from  thencefor- 
ward trustees  for  the  said  Alfred  and  his  sistei?  aa  heirs-at-law 
of  said  Chi^rles.  The  bill  further  stated  that  Maxwell  axid 
Pley  pretended  to  have  become  interested  in  said  land ;  imd 
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prayed  as  against  all  the  defendants  that  the  title  of  said 
Charles  Bent  to  the  third  part  thereof  might  be  established, 
and  for  a  partition.  Such  proceedings  were  had  in  that  suit* 
that,  on  the  29th  of  May,  1865,  a  decree  was  made,  establish- 
ing Bent's  title  to  one  undivided  fourth  part  of  the  land,  the 
right  of  succession  of  the  complainants,  and  adjudging  that  a 
partition  be  made  according  to  the  prayer  of  the  bill.  Com- 
missioners for  making  partition  were  appointed  by  the  decree, 
and  ordered  to  report  at  the  next  term,  the  court  reserving  its 
decree  as  to  the  partition  and  the  costs  of  the  cause. 

After  this  decree  was  made,  certain  negotiations  took  place 
between  Maxwell  (who  had  acquired  the  principal  interest  in 
the  property)  and  the  complainants,  looking  to  a  settlement  of 
the  controversy,  and  a  purchase  by  Maxwell  of  the  complain- 
ants' interest.  Whether  these  negotiations  were  concluded  in 
Alfred  Bent's  lifetime,  or  not  until  after  his  death,  subse- 
quently became  a  matter  of  controversy  between  the  parties. 
He  was  accidentally  killed  on  the  15th  of  December,  1865, 
leaving  a  widow,  Guadalupe  Bent  (who  afterwards  married 
George  W.  Thompson),  and  three  infant  children,  Charles, 
Julian,  and  Alberto,  his  heirs-at-law^. 

The  commissioners  for  making  partition  never  reported ;  and 
the  next  proceeding  in  the  cause,  so  far  as  appears  by  the 
record,  was  an  order  made  in  April,  1866,  making  the  infant 
children  and  heirs  of  Alfred  parties  complainant,  and  continu- 
ing the  cause.  A  few  days  afterwards,  in  the  same  term,  the 
following  order  was  entered  in  the  cause :  — 

*'  By  agreement  of  the  parties,  the  continuance  of  this  cause, 
made  on  a  former  day  of  this  term  of  this  court,  is  set  aside ;  and,  on 
motion  of  solicitors  for  the  complainants,  Guadalupe  Bent  is  hereby 
appointed  guardian  <id  litem  and  commissioner  in  chancery  for  the 
minors  of  Alfred  Bent  in  this  cause,  with  full  power  to  exeeute 
deeds  or  cairy  into  execution  all  sales  or  transfers  made  of  her 
[their?]  interests  in  and  to  the  real  estate  therein  described  to 
Lucien  B.  Maxwell,  one  of  the  defendants  in  said  cause,  and  that 
this  cause  stand  continued  until  the  next  term  of  this  court." 

On  the  third  day  of  May,  1866,  Guadalupe  Bent,  as  guar 
dian  ad  litem  of  Charles,  Julian,  and  Alberto,  and  commissioner 
under  the  foregoing  order,  executed  a  deed  of  conveyance  in 
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fee  to  the  said  Maxwell  for  the  one  undiyided  twelfth  part  of 
the  pi'operty  in  question,  belonging  to  the  said  Charles,  Jalian, 
and  Alberto,  as  heirs  of  their  father.  The  sisters  of  Alfred, 
with  their  husbands,  executed  deeds  for  their  interest  in  the 
lands  about  the  same  time. 

In  September  Term,  1866,  another  decree  (probably  intended 
as  a  substitute  for  the  order  made  in  Apiil)  was  made  in  the 
said  cause,  in  the  words  following,  to  wit :  — 

*'  Whereas  an  interlocutory  decree  was  rendered  at  a  former  term 
of  this  court  in  the  above  cause,  decreeing  one-fourth  of  the  land 
mentioned  in  the  petition  herein  to  the  complainants  in  this  cause, 
and  appointing  commissioners  to  divide  and  set  apart  the  portion 
so  decreed ;  and  whereas  said  interlocutory  decree  was  never  car« 
ried  into  effect;  and  whereas,  since  the  time  of  the  rendition  of  said 
decree,  a  mutual  agreement  has  been  made  between  the  parties  to 
this  cause,  settling  and  determining  all  the  equities  in  the  same : 

^Itis,  therefore,  hereby  ordered,  adjudged,  and  decreed,  by  the 
mutual  consent  and  agreement  of  the  said  complainants  as  well  as 
of  the  said  defendants  in  this  cause,  that  the  interlocutory  decree 
above  mentioned,  together  with  all  orders  made  under  and  by  vir- 
tue of  the  same,  be  set  aside ;  and,  by  the  mutual  consent  and  agree- 
ment of  the  said  parties,  it  is  hereby  further  ordered,  adjudged,  and 
decreed  that  the  said  Lucien  B.  Maxwell,  one  of  the  defendants  in 
this  cause,  pay  to  the  said  complainants  the  sum  of  $18,000,  to  be 
divided  among  them  per  stirpes;  that  is,  to  the  said  Aloys  Scheu* 
rick  and  Teresina  Bent,  his  wife,  one-third  part,  and  to  Alexander 
Hicklin  and  Estefana  Bent,  his  wife,  another  third  part,  and  to 
Charles  Bent,  Julian  Bent,  and  Alberto  Silas  Bent,  the  children 
and  heirs  of  Alfred  Bent,  deceased,  the  remaining  third  part,  to  be 
equally  divided  among  the  said  last  named,  and  to  be  paid  into  the 
hands  of  Guadalupe  Bent,  widow  of  the  [said]  Alfred  Bent,  de- 
ceased, and  guardian  ad  litem  for  said  children,  for  the  purposes 
of  the  said  division. 

**  And,  upon  the  further  consent  and  agreement  of  the  said  par- 
ties, it  is  hereby  further  ordered,  adjudged,  and  decreed  that  the 
said  Alexander  Hicklin  and  £stefana  Bent,  his  wife,  the  said  Aloys 
Schcurick  and  Teresina  Bent,  his  wife,  and  the  said  Guadalupe 
Bent,  guardian  oJ  litem  for  Charles  Bent,  Julian  Bent,  and  Alberto 
Silas  Bent,  children  and  minor  heirs  of  the  said  Alfred  Bent, 
deceased,  within  ten  days  from  the  date  of  this  decree,  make,  exe- 
cute, and  deliver  to  the  said  Lucien  B.  Maxwell  good  and  soffident 
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4e«dt  of  oooTeyanoe  of  all  their  right,  tiitle,  interest,  estate,  «Uud, 
Uki  demand  o(  in,  and  to  the  lands  in  controversy  in  this  oa^se,  the 
said  Quadalape  Bent,  guardian  €ul  litem  as  aforesaid,  in  the  name 
of  Charles  Bent,  Julian  Bent,  and  Alberto  Silas  Bent,  minor  heirs 
as  aforesaid,  and  the  said  Alexander  Hicklin  and  Estefana  Bent, 
hjs  wife,  and  the  said  Aloys  Scheurick  and  Teresina  Bent,  his  wife, 
in  their  own  names.  And,  by  further  consent  and  agreement  be- 
tween the  said  parties,  it  is  hereby  further  ordered,  adjudged,  and 
decreed  that  the  costs  of  this  suit  shall  be  paid,  each  of  the  said 
parties  to  pay  the  separate  costs  in  the  same  made  by  themselves." 

This  laat  decree  seems  to  have  been  the  termination  of  pro- 
ceedings in  the  cause.  No  farther  conveyances  were  executed, 
and  nothing  else  was  done  to  carry  the  decree  into  effect. 

On  the  first  day  of  August,  1870,  nearly  four  years  after  the 
entry  of  the  last  decree,  the  proceedings  were  instituted  which 
are  now  brought  here  on  this  appeal.  On  that  day,  the  pres- 
ent appellees.  The  Maxwell  Land-Grant  and  Railway  Company 
(to  whom  by  mesne  conveyances  a  large  portion  of  the  land 
bad,  in  the  mean  time,  been  assigned),  together  with  Lucien  B. 
Maxwell  and  his  wife,  filed  in  the  same  court  a  bill  against 
Guadalupe  Thompson,  administi-atrix  of  Alfred  Bent's  estate, 
her  husband,  George  Thompson,  and  the  said  infant  children 
and  heirs  of  Alfred  Bent,  in  which  bill,  after  setting  forth  the 
grant  to  Beaubien  and  Miranda,  and  the  derivative  title  of  the 
complainants  in  the  land,  and  the  substance  of  the  proceedings 
which  had  taken  place  in  the  previous  suit,  the  complainants 
proceeded  to  state  at  large  the  terms  of  the  compromise  agree- 
ment which  had  been  made,  and  which  had  resulted  in  the 
final  decree  made  in  that  suit.  They  alleged  that  this  com- 
promise was  agreed  upon  in  the  lifetime  of  Alfred  Bent,  though 
not  carried  out  until  after  his  death,  and  that  its  terms  were 
that  Lucien  B.  Maxwell  should  pay  to  the  complainants  in  the 
original  suit  $18,000,  or  $6,000  apiece  ;  and  that,  in  considera- 
ticm  thereof,  Alfred  Bent  and  his  two  sisters  should  release  and 
cUschaige  the  premises  and  every  part  thereof;  and  the  said 
Maxwell  and  wife,  from  the  said  trust  or  equitable  claim,  and, 
in  oonfirmation  theie(tf,  should  convey  to  Maxwell  ^U  their 
aright,  title,  and  interest  in  and  to  the  premUes.  The  bill 
loiihar  alkged  that  the  said  $18,000  waa  duly  .pio4  (the  warn 
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of  $6,000  due  to  Alfred  being  paid  to  his  wife  as  adminiitrtr 
trix  of  her  husband's  estate,  and  not  as  guardian  of  his  chil- 
dren); and  that  the  sisters  of  Alfred,  with  their  husbands, 
executed  conveyances  in  accordance  with  the  compromise 
agreement,  in  May,  1866,  and  that  Guadalupe  Bent,  by  a 
deed  of  conyeyance  executed  by  her  as  guardian  aforesaid, 
undertook  to  convey  the  interest  of  the  children  as  befora 
stated ;  and  that  by  said  compromise  and  conveyances  the  said 
trust  became  extinguished,  and  the  title  of  Maxwell  became 
freed  and  discharged  therefrom.  The  bill  then  set  forth  cer- 
tain errors,  which  it  was  alleged  had  been  committed  in  the 
original  proceedings,  and  which  cast  a  cloud  upon  the  title  of 
the  complainants,  namely :  Firsts  that  it  did  not  appear  therein 
{as  the  fact  was)  that  an  agreement  for  the  sale  of  the  equi- 
table interest  of  Alfred  Bent  was  made  by  him,  in  his  lifetime, 
with  said  Maxwell;  secondly^  that  the  interlocutory  decree 
(of  May,  1865)  should  not  have  been  set  aside,  but  should 
have  been  modified ;  thirdly^  that  the  money  paid  by  Maxwell 
for  the  interest  of  Alfred  Bent  should  have  been  directed  to  be 
paid  to  his  personal  representative,  and  not  to  the  guardian  ad 
litem  of  his  children  ;  and,  fourthly^  that,  upon  such  payment 
being  made,  the  court  should  have  decreed  and  adjudged  the 
said  trust  and  equitable  claim  or  interest  to  be  extinguished, 
and  that  the  premises  should  be  held  free  and  discharged  of 
said  trust.  The  bill  then  prayed  for  a  decree  that  the  trust 
be  terminated  and  extinguished ;  that  the  defendants  have  no 
interest  or  title  in  the  premises,  equitable  or  otherwise ;  that 
the  plaintiffs  hold  them  free  and  discharged  of  all  trusts  in 
favor  of  the  defendants  and  all  claiming  under  them ;  and  for 
other  and  further  relief.  This  bill  being  demurred  to,  the 
complainants  were  allowed  to  amend  it  by  adding  a  prayer  in 
the  foUowing  words :  ^^  That  for  the  aforesaid  errors  of  law, 
apparent  on  the  face  of  the  said  decree  of  10th  Septembw, 
1866,  the  same  may  be  reviewed  and  reversed  in  the  points 
herein  complained  of.'' 

It  is  manifest  that  the  object  of  this  bill,  especially  after 
being  amended,  was  to  set  aside  the  decree  made  in  the  original 
cause,  and  to  substitute  therefor  a  new  decree  supposed  to  be 
more  advantageous  to  the  complainants,  upon  the  same  matters 
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which  were  before  the  court  and  under  its  consideration  in  the 
said  cause.  Under  the  guise  of  a  bill  for  quieting  title  it  was 
in  reality  a  bill  of  review. 

The  defendants,  after  the  appointment  of  a  guardian  od  litem 
for  the  infants,  answered  the  bill.  Guadalupe  Thompson  and 
her  husband  denied  that  an  agreement  for  a  compromise  was 
ever  made  by  Alfred  Bent  in  his  lifetime ;  but  they  substan- 
tially admitted  the  other  facts  stated  in  the  bill ;  alleging,  how- 
ever, that  Guadalupe,  although  she  executed  the  deed  of  May, 
1866,  in  good  faith,  was  wholly  ignorant  of  the  rights  of  her 
children.  The  guardian  ad  litem  for  the  infants  simply  referred 
their  rights  to  the  court. 

Upon  these  pleadings  the  parties  took  proofs ;  and,  without 
going  into  the  details  thereof,  it  is  sufficient  to  say,  that,  in  our 
judgment,  the  complainants  entirely  failed  to  substantiate  the 
main  fact  relied  upon  by  them,  namely ;  that  the  agreement  for 
a  compromise  was  concluded  with  Alfred  Bent  in  his  lifetime. 
The  effect  of  the  evidence  appears  to  be,  that,  although  negotia- 
tions were  commenced  before  his  death,  no  agreement  was  con- 
cluded until  after  that  event,  when  it  was  concluded  by  his 
brother-in-law,  Scheurick,  and  was  acquiesced  in  by  the  other 
parties,  including  the  widow  of  Alfred,  acting  in  behalf  of  her 
children. 

Upon  the  case  as  thus  made,  the  court,  in  September  Term, 
1873,  made  a  decree  to  the  following  effect ;  namely,  — 

Firsts  That  the  decree  of  Sept*  10,  1866,  was  erroneous,  and 
should  be  reversed,  in  so  far  as  it  set  aside  the  provisions  of  the 
interlocutory  decree  of  May  29,  1865,  determining  Charles 
Bent's  interest  in  the  land,  and  the  right  of  his  children  to  suc- 
ceed thereto,  and  directing  Guadalupe  Bent,  the  widow  of 
Alfred,  as  guardian  ad  litem  for  his  minor  children,  to  make  a 
deed  of  conveyance  of  all  their  right,  title,  and  interest  in  the 
said  land. 

Secondly y  The  court  found  and  declared,  that,  after  the  death 
of  Alfred  Bent,  and  pending  the  original  suit,  an  agreement 
by  way  of  compromise  was  made  by  the  adult  parties  thereto, 
for  settlement  of  the  same,  and  that  the  terms  thereof  were 
considered  advantageous  to  the  infants,  and  were  accepted  by 
the  court  on  their  behalf,  as  evinced  by  the  decree  attempting 
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to  carry  it  out ;  also,  that  Maxwell  had  paid  the  money  stipu- 
lated for  in  the  compromise,  and  that  the  infants'  share  had 
been  received  by  their  mother  for  their  benefit,  whereby  their 
right  to  the  land  became  extinguished,  and  the  land  became 
discharged  from  the  trust :  therefore,  it  was  decreed  that  the 
Maxwell  Land-Grant  and  Railway  Company  held  the  land  free 
and  discharged  of  said  trust. 

The  defendants  appealed  from  this  decree  to  the  Supreme 
Court  of  the  Territory,  where  it  was  affirmed  ;  and  from  thence 
it  was  appealed  to  this  court,  and  the  question  before  us  is  as 
to  the  validity  of  these  proceedings  in  the  last  suit. 

If  the  bill  is  to  be  regarded  as  a  bill  of  review  (and  in  its 
ultimate  aspect,  at  least,  it  seems  impossible  to  regard  it  other- 
wise), the  proceedings  are  clearly  objectionable,  on  the  follow- 
ing grounds : — 

First,  The  decree  sought  to  be  set  aside  and  reversed  was 
a  consent  decree.  It  is  a  general  rule  that  against  such  a  de- 
cree a  bill  of  review  will  not  lie.  Webb  v.  Webb^  3  Swanst.  668 ; 
2  Smith  Ch.  Pr.  50 ;  2  Dan.  Ch.  Pr.  1629  (8d  Am.  ed.). 

Secondly^  The  bill  is  filed  by  and  on  behalf  of  an  assignee 
of  the  original  defendant,  namely,  The  Maxwell  Land-Grant 
and  Railway  Company ;  whilst  another  rule,  relating  to  bills  of 
review,  is,  that  none  but  parties  and  privies  can  have  a  bill  of 
review.  It  does  not  lie  for  assignees.  Gilbert,  For.  Rom.  186  , 
2  Smith  Ch.  Pr.  49;  2  Dan.  Ch.  Pr.  1627.  The  fact  that 
Lucien  B.  Maxwell  and  his  wife  are  joined  as  complainants 
does  not  obviate  the  difficulty. 

Thirdly,  The  bill  seeks  a  reversal  and  modification  of  the 
decree  upon  an  alleged  matter  of  fact  not  appearing  upon  the 
record  ;  namely,  that  the  compromise  agreement  was  made  with 
Alfred  Bent  in  his  lifetime,  without  alleging  any  newly  dis- 
covered evidence  unknown  to  the  parties  before  the  decree. 
We  decided,  in  the  case  of  Buffingtcm  v.  Harvey,  supra^  p.  99 
(what  was  well  settled  before),  that  the  only  questions  open 
in  a  bill  of  review  (except  when  filed  on  the  ground  of  newly 
discovered  evidence)  are  such  as  arise  upon  the  face  of  the 
record,  without  reference  to  the  evidence  in  the  cause.  Whit- 
ing V.  Bank  of  the  United  States,  18  Pet.  6 ;  Putnam  v.  Day, 
22  Wall.  60. 
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The  oafle,  it  is  trae,  is  somewhat  anomalous.  The  decree 
sooght  to  be  set  aside  by  the  bill  of  review  was  not  made  in 
pursuance  of  the  relief  sought  by  the  bill  in  the  original  cause, 
and  was  not  based  upon  the  pleadings  and  evidefice  therein. 
It  was  a  decree  for  confirming  and  carrying  out  a  settlement 
of  the  controversy,  which  had  produced  a  change  of  interest. 
The  original  suit  was  instituted  by  the  heirs  of  Charles  Bent, 
to  establish  an  equitable  interest  in  an  undivided  share  of  the 
lands,  and  for  a  partition  thereof.  A  decree  was  made  estab- 
lishing the  right,  ordering  the  partition,  and  appointing  com- 
missioners to  make  it.  This  was  as  far  as  the  suit  progressed. 
It  was  then  settled,  and  the  decree  in  question  was  entered  by 
consent,  setting  aside  the  decree  for  partition,  and  carrying  out 
the  settlement.  The  bill  of  review  alleges  the  fact  to  have 
been  that  the  settlement  was  made  by  Alfred  Bent  in  his  life- 
time, and  that  the  decree  ought  not  to  have  set  aside  the  former 
decree  establishing  his  rights,  and  ought  not  to  have  directed 
the  guardian  of  his  infant  heirs  to  execute  a  conveyance ;  but 
ought  to  have  declared  the  land  discharged  from  the  trust,  upon 
payment  by  Maxwell  of  the  agreed  consideration  to  Alfred's 
personal  representatives.  In  other  words,  the  bill  of  review 
insists  that  the  decree  was  misconceived  and  erroneous,  in  view 
of  the  state  of  facts  out  of  which  it  grew,  and  which  did  not 
appear  in  the  record  of  the  cause. 

We  do  not  think  that  the  peculiarity  of  the  case,  however, 
takes  it  out  of  the  ordinary  rules  that  apply  to  a  bill  of  review. 
A  decree  for  carrying  out  a  settlement  and  compromise  of  a 
suit  is  certainly  not,  of  itself,  erroneous.  When  made  by  con- 
sent, it  is  presumed  to  be  niade  in  view  of  the  existing  facts, 
and  that  these  were  in  the  knowledge  of  the  parties.  In  the 
absence  of  fraud  in  obtaining  it,  such  a  decree  cannot  be  im- 
peached. 

We  have  looked  into  the  laws  of  New  Mexico,  to  see  whether 
there  is  any  thing  peculiar  in  the  modes  of  proceeding  there 
which  would  sustain  the  bill  in  its  present  form ;  but  we  have 
failed  to  find  any  thing  of  the  kind.  In  civil  cases,  those 
laws  adopt  the  civil-law  mode  of  practice,  subject  to  the  r^u 
lation  of  the  Supreme  Court  of  the  Territory.  Compiled  Laws, 
pp.  195,  196.     That  court  has  made  separate  regulations  for 
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oommon-law  and  equity  practice.  The  rules  in  relatioH  to 
the  latter  ai'e  not  materially  different  from  those  adopted 
by  this  court  for  equity  cases  in  the  circuit  courts.  The 
civil  procedure  as  pursued  in  the  Spanish  courts  has  no  pro- 
ceeding analogous  to  a  bill  of  review,  except  the  allegation 
of  nullity,  which  must  be  made  within  sixty  days  from  the 
time  of  pronouncing  the  decree ;  after  which  period,  if  no  ap- 
peal be  taken,  the  sentence  or  decree  becomes  reM  adjudicator 
and  Qfinnot  be  revoked  unless  obtained  by  means  of  false  oi 
forged  proofs.  1  White's  Recopilacion,  306,  306,  from  Aso  & 
Manuel's  Institutes,  lib.  S,  tit.  8,  c.  1 ;  Eiscriche's  Diccion,  tit. 
Sentencia  Nula. 

Tested,  therefore,  by  any  law  of  procedure  which  may  be 
invoked  in  its  support,  the  bill  in  this  case,  considered  as  a  bill 
of  review,  seeking  to  reverse,  modify,  and  reconstruct  the  de- 
cree of  September,  1866,  cannot  be  sustained.  Nevertheless,  the 
general  purpose  which  it  evidently  had  in  view  —  the  quiet- 
ing of  the  title  to  the  land  in  question  —  is  one  towards  whieh 
a  court  of  equity  is  always  liberally  disposed,  as  tending  to 
promote  the  peace  of  society  and  the  security  of  property.  And 
if,  instead  of  seeking  to  reverse  the  decree  of  September,  1866 
(which,  for  like  reasons  of  public  policy,  as  applicable  to  the 
security  of  judgments  that  have  passed  into  rem  adjvdicatam^ 
is  not  allowable),  the  bill  had  sought  to  carry  that  decree  more 
effectually  into  execution,  it  would  have  been  free  from  legal 
objections,  and  equally  conducive  to  the  object  in  view.  Bills 
for  the  purpose  named  are  well  known  in  equity  prooeedingis. 
Lord  Redesdale  says :  — 

'*  Sometimes,  from  the  neglect  of  parties,  or  some  other  cause,  it 
becomes  impossible  to  carry  a  decree  into  execution  without  the 
further  decree  of  the  court.  This  happens,  generally,  in  cases  where 
parties  having  neglected  to  proceed  upon  the  decree,  their  rights 
under  it  become  so  embarrassed  by  a  variety  of  subsequent  events 
that  it  is  necessary  to  have  the  decree  of  the  court  to  settle  and  as- 
certain them.  Sometimes  such  a  bill  is  exhibited  by  a  person  who 
was  not  a  party  to  the  original  decree,  but  claims  a  similar  interest, 
or  is  niiaUe  to  obtain  the  determination  of  his  own  right  till  the 
decree  is  carried  into  execation.  Or  it  may  be  brought  by  or  agttiM 
a  person  claiming  as  assignee  of  a  party  to  the  decree.    The  oowrt 
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in  these  cases  in  general  only  enforces,  and  does  not  vary,  the 
decree;  but  on  circnmstances  it  has  sometimes  considered  the 
directions,  and  varied  them  in  case  of  mistake ;  and  it  has  even  on 
circumstances  refused  to  enforce  the  decree ;  though  in  other  cases 
the  court,  and  the  House  of  Lords  npon  an  appeal,  seem  to  have 
considered  that  the  law  of  the  decree  ought  not  to  be  examined  on 
a  bill  to  carry  it  into  execution."     Redesdale's  Treatise,  95,  96. 

It  seems  to  us  that  the  remedy  here  described  by  such  high 
authority  is  applicable  to  the  case  at  bar.  The  decvee  of 
September,  1866,  has  never  been  carried  into  effect  by  any  act 
done  since  it  was  made.  It  directed  that  Maxwell  should  pay 
the  money  stipulated  for  by  the  compromise,  and  that  the  de- 
fendant should  execute  deeds  of  conveyance.  But  the  parties 
seem  to  have  assumed  that  their  previous  acts  performed  in 
May,  1866,  were  a  sufficient  compliance  with  the  directions  of 
the  decree.     Yet  the  decree  does  not  take  notice  of  this  fact. 

Now,  in  order  to  execute  this  decree,  or  to  determine  whether 
tt  has  or  has  not  been  substantially  executed,  and  to  determine 
and  declare  the  effect  of  such  execution  upon  the  rights  of  all 
concerned,  and  thus  remove  any  cloud  from  the  title  arising 
from  the  imperfection  of  the  proceedings,  it  was  perfectly  com- 
petent for  the  parties  to  file  a  bill  conceived  and  constructed 
to  that  end.  The  bill  in  this  case,  as  originally  filed,  before 
it  was  converted  by  amendment  into  a  bill  of  review,  and  abat- 
ing the  allegations  of  error  in  the  original  decree,  approximated 
to  the  character  of  such  a  bill  as  might  have  been  sustained.  The 
proofs  show  a  case  which,  in  our  judgment,  supports  the  con- 
clusions of  the  decree,  to  the  effect  that  the  terms  of  compro- 
mise made  by  the  adult  parties  to  the  suit  (including  the  mother 
and  guardian  of  the  infant  heirs  of  Alfred  Bent)  were  advanta- 
geous to  the  said  infants,  and  were  so  considered  and  accepted 
by  the  court  in  their  behalf.  But,  so  far  as  the  present  decree 
undertook  to  reverse  and  modify  the  decree  of  September,  1866, 
we  think  it  is  clearly  erroneous.  Still,  although  we  feel  obliged 
to  reverse  the  present  decree,  we  do  not  think  that  the  bill 
should  be  absolutely  dismissed.  And,  as  the  whole  question 
between  the  parties  has  been  fully  litigated  on  the  proofs,  it 
would  be  unreasonable  to  require  that  these  should  be  taken 
over  again. 
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Our  oonclttsion  is,  that  the  present  decree  must  be  reversed 
witk  eostS)  and  that  the  cause  be  remanded  to  the  court  below, 
wiA  directions  to  allow  the  complainants  to  amend  their  bill 
as  they  shall  be  advised^  and  with  liberty  to  the  defendants  to 
answer  any  new  matter  introduced  therein;  and  that  all  the 
proofs  in  the  cause  shall  stand  as  proofs  upon  any  future  heaiv 
ifig  thereof,  with  liberty  to  either  party  to  take  additional  proofs 
u{K>n  any  new  matter  that  may  be  put  in  issue  by  the  amended 
pkadifigs ;  and  it  is  So  ordered. 


Bbig£S  v.  Spebsy. 

1.  Where  the  record  shows  that  a  suit  brought  in  a  State  court  was,  on  the  pett- 
tion  of  the  defendant,  and  by  reason  of  the  character  of  the  parties,  duly 
temoTed  to  the  proper  Circuit  Court  of  tlie  United  States,  the  jurisdiction 
of  the  latter  court  is  not  lost  for  want  of  an  averment  of  citizenship  in  the 
bill  of  complaint  originally  filed,  or  in  the  amendments  thereto,  which  were 
made  in  the  Circuit  Court. 

3.  The  b31  in  this  case  prayed  for  a  dissolution  of  the  partnership  between  the 
parties,  and  a  sale  of  certain  lands  by  them  held  as  tenants  in  common, 
which,  it  was  alleged,  were  not  susceptible  of  dirision  without  prejudice  to 
them.  There  was  no  demurrer  to  the  bill,  nor  did  the  answer  raise  any 
objection  to  the  jurisdiction.  Held,  1.  That,  as  the  allegations  of  the  bill 
touohing  the  lands  conform  to  the  provision  of  the  Code  of  California, 
and  are  sustained  by  the  proofs,  the  decree  below  awarding  partition  was 
proper.  2.  That,  if  there  is  any  thing  in  the  allegations  which  concern  the 
partnership,  which  introduces  another  matter,  the  objection  should  have 
been  taken  by  demurrer  for  multifariousness. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

This  action  was  commenced  by  the  complainant,  who  is  a 
citizen  ot  California,  in  the  District  Court  of  the  Fifth  Judicial 
District  for  the  county  of  San  Joaquin  in  that  State  ;  but,  upon 
the  petition  of  the  defendants,  who  are  citizens  of  France,  the 
cause  was  removed  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  California.  After  such  removal,  the  com- 
plMHMit  filed  an  amended  bill,  wherein  he  charged  tliat, 
about  July,  1874,  he  and  the  defendants  entered  into  a  copai*t- 
nenhip  for  carrying  on  a  hotel  business  on  the  land  known  as 
tiie  Calaveras  Big  Trees,  which  consisted  of  two  tracts,  one 
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containing  about  eight  hundred,  and  the  other  about  seven 
hundred  and  twenty  acres ;  that  the  hotel  was  on  one  of  the 
tracts ;  that  at  the  time  of  the  formation  of  the  partnership, 
and  during  its  continuance,  he  and  the  defendants  owned  the 
land  as  tenants  in  common,  he  having  one  undivided  half,  one  of 
the  defendants  three-eighths,  and  the'other  one-eighth  thereof; 
that  it  was  agreed  to  use,  as  capital  stock  in  said  business,  said 
land,  hotel,  &c. ;  that  he  was  to  have  the  sole  and  exclusive 
management  of  the  business ;  that  he  performed  his  agreement, 
but  that  the  defendants  so  conducted  themselves  in  and  about 
the  management  of  the  business  as  to  caitse  great  loss  to  him, 
and  lessen  the  value  of  said  land  and  hotel.  He  further  alleged 
that  the  situation  of  the  land  and  its  connection  with  the  hotel 
were  such  that  it  could  not  be  divided  without  great  prejudice  to 
the  owners. 

The  bill  did  not  allege  that  the  partnership  was  for  any 
specified  time,  or  that  there  were  debts,  profits,  or  claims  to 
adjust  or  accounts  to  settle.  It  prayed  for  the  appointment  of 
a  receiver,  the  dissolution  of  the  partnership,  the  winding-up 
of  its  affairs,  and  a  sale  of  the  property. 

The  answer  admitted  the  partnership,  and  the  ownership 
of  the  land  as  charged,  but  denied  that  the  complainant  was  to 
have  exclusive  management  of  the  business ;  and  that  he  per- 
formed his  agreement.  It  also  denied  that  they  in  any  way 
misconducted  themselves,  and  that  the  land  could  not  be 
divided  without  prejudice. 

The  land  in  question  is  that  upon  which  grow  the  mammoth 
trees  of  California.  It  consists  of  two  different  tracts,  about 
six  miles  apart.  One,  called  the  "  Calaveras  Big  Tree  Grove," 
is  also  known  as  the  "  Mammoth  Grove,"  and  the  other  as  the 
'* South  Park  Grove."  The  hotel  is  on  the  former  tract;  and 
the  neighborhood  is  resorted  to  for  the  purpose  of  seeing  the 
trees,  and  enjoying  the  climate  and  the  hunting  and  fishing. 

The  evidence  chiefly  related  to  the  situation  and  character 
of  the  property  and  the  purposes  for  which  it  could  be  used,  and 
to  the  question  as  to  whether  the  place  would  support  two 
hotels. 

Upon  the  heaving,  the  court  decreed  the  dissolution  of  the 
partnership,   the   sale   of  the   property,   and   the  division   of 
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the  proceeds  between  the  parties,  in  proportion  to  their  respeo- 
tiye  interests. 

The  defendants  thereupon  appealed  to  this  court,  and  assign 
for  error,  — 

1.  That  the  bill  shows  no  equity,  and  should  be  dismissed. 

2.  That  the  sale  of  the  real  property  should  not  have  been 
ordered,  because  it  was  not  partnership  property,  and,  as  there 
were  no  debts  to  pay  or  claims  to  adjust,  no  useful  purpose 
could  be  subseiTed  by  a  sale. 

8.  That  the  amended  bill  filed  in  the  Circuit  Court  did  not 
show  jurisdiction  in  that  court. 

Mr,  Edward  J.  Pringle  and  Mr.  Udmand  L.  Q-oold  for  the 
appellants. 

Mr.  Milton  Andros^  eantra. 

Mr.  Justice  MiiiLBR  delivered  the  opinion  of  the  court. 

The  appellee,  Sperry,  brought  suit  in  the  State  court  for  the 
county  of  San  Joaquin  against  the  appellants,  who  duly  ap- 
peared and  caused  the  suit  to  be  removed  into  the  Circuit  Court 
of  the  United  States  for  the  District  of  California.  In  that 
court  Sperry  filed  an  amended  or  new  complaint. 

One  of  the  errors  alleged  as  grounds  for  reveraing  the  decree 
in  favor  of  Sperry  is,  that  this  amended  bill  shows  no  jurisdic- 
tion in  the  Circuit  Court.  If  nothing  else  be  looked  at  but  the 
bill,  there  is  no  jurisdiction  shown.  But  the  proceedings  in 
the  State  court,  which  are  properly  here  as  part  of  the  record 
of  the  case,  show  that  it  was  removed  from  the  State  court  to 
the  Federal  court,  on  account  of  the  citizenship  of  the  parties ; 
and  this  of  itself  must  have  given  jurisdiction  to  the  United 
States  Court  before  the  amended  bill  was  filed.  That  jurisdic- 
tion is  not  lost,  because  the  facts  on  which  it  arose  are  not 
set  out  in  the  old  or  the  new  complaint.  Railway  Company  v. 
Ramsey,  22  Wall.  822. 

The  appellants  treat  the  bill  as  one  for  a  dissolution  of  a 
partnership,  a  settlement  of  the  partnership  affairs,  a  sale  of 
the  partnership  property,  and  a  distribution  of  its  proceeds. 
They,  therefore,  insist  that  the  decree  of  the  court  ordering  a 
sale  of  real  estate  of  the  estimated  value  of  $40,000,  which 
the  parties  held  as  tenants  in  common,  and  which,  they  insist. 
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wM  not  pAttnership  propeity,  was  erroDeons,  and  riioiild  be 
i-eversed.  On  the  other  side,  it  is  said  that  the  real  estate  vnm 
partnei-sliip  property,  and  by  the  rules  of  chancery  pi-actice 
ought  to  be  sold  on  a  decree  for  the  dissolution  of  the  partner- 
ship, and  the  proceeds  divided,  as  in  case  of  personalty ;  and  it 
is  argued  further,  that,  if  they  are  mistaken  in  this  view  of  the 
matter,  the  complaint  may  be  treated  as  a  bill  for  partition ; 
and  that  as  a  partition  in  specie  could  not  be  made  without  loss 
or  injury  to  the  value  of  the  property,  it  was  rightfully  decreed 
to  be  sold  and  the  money  divided. 

As  we  are  clearly  of  opinion  that  the  decree  of  the  Cirouit 
Court  can  be  sustained  on  this  latter  view,  we  need  not  inquire 
whether,  under  all  the  circumstances,  the  real  estate  was  sub- 
ject to  the  rules  which  in  equity  govern  that  kind  of  property 
when  it  is  bought  and  used  for  partnership  purposes. 

Supposing  a  bill  to  wind  up  a  partnership  and  a  bill  to  par- 
tition real  estate  to  be  so  distinct  in  character  that  a  court  must 
hold  it  to  be  one  or  the  other,  we  think  the  complaint  before 
us  has  all  the  necessary  elements  of  the  latter,  and  is  as  much  . 
entitled  to  be  called  a  suit  for  partition  as  for  the  dissolution 
and  winding  up  of  a  partnership. 

It  begins  by  describing  the  real  estate,  and  declaring  that 
plaintiff  and  defendants  are  now,  and  have  been,  tenants  in 
common  of  the  lands  since  the  month  of  July,  1874.  It  then 
alleges  the  plaintiff  to  be  the  owner  of  an  undivided  half,  the 
defendant,  the  Marquis  de  Briges,  of  three-eighths,  and  the 
Marquise  de  Briges,  the  other  defendant,  who,  it  seems,  is  his 
mother,  of  one-eighth.  It  shows  that  the  land  consists  of  two 
separate  parcels,  which,  by  the  congressional  subdiviiions  of 
which  they  consist,  must  be  five  or  six  miles  apart,  and  that  one 
of  them  is  a  large  tract,  used  as  a  summer  resort  for  visitoi-s, 
and  that  the  whole  property  is  of  the  value  of  about  $40,000. 
It  is  also  alleged,  that,  by  reason  of  the  connection  of  the  hotel 
with  the  lands,  —  the  latter  constituting  the  Big  Tree  Groves  of 
Calavei'as,  —  a  partition  cannot  be  had  without  seriously  impair- 
ing the  value  of  the  property.  Amongst  other  i*elief  prayed 
for  is  a  sale  of  this  property,  and  a  distribution  of  the  proceeds 
amongst  the  owners.  Here  seems  to  be  every  thing  requisite 
for  ft  suit  in  partition. 
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Tfa^re  is,  however,  in  addition  to  tbi^,  an  allegation  tlia^  t|ie 
parties  had  been  ^gaged  in  keeping  this  hotel  ip  pjirtiuirBypi 
and  that  a  difference  had  arisen  by  the  fault  of  the  defeo4aot8, 
which  made  a  dissolutiion  of  that  partnership  nece8»M7)  ^pd 
tbia  dissolution  is  prayed  for,  and  a  settlement  of  the  acQOQnts; 
and  another  prayer  of  the  bill  is  for  a  sale  of  the  parl^^ei^hip 
property,  and  proper  distribution. 

The  bill  is  inartificially  drawn  a^  a  bill  in  ohanQery^  but  ia 
after  the  model  of  the  Code  of  Procedure  of  Califonya,  wbi^h 
justifies  such  a  complaint  in  the  courts  of  that  State. 

The  stating  part  of  it  is  accordingly  divided  into  seven,  pai 
agrapbs,  and  they  are  so  numbered.  If  we  are  at  liberty  to 
diaiegai^d  the  fifth  and  sixth  paragraphs,  which  alone  Qi9t  Qut 
t^he  partnership  and  the  grounds  of  diasQlutioUf  w^  hayci  90 
difficulty  in  finding  a  bill  for  partition,  with  prayer  for  a.  9l|le 
as  a  mode  of  partition,  because  it  would,  be  an  ioju^  to  the 
interest  of  the  owners  to  divide  it  up. 

As  there  was  no  demurrer  to  the  bill,  as  the  ao^wer  seta  up 
no  objection  to  the  jurisdiction,  but  denies  that  there  is  any 
thing  in  the  condition  of  the  la^d  to  forbid  actual  partitipn,  we 
see  no  reason  wby  the  bill  may  not  be  treated  as  sufficient  for  a 
partition  suit.  If  there  is  any  thing  in  the  allegations  which 
concern  tlie  partnership,  which  introducea  anptjber  matter*  the 
objection  should  have  been  taken  by  demurrer  for  multifa^SKMis- 
ness.    It  i^  not  fatal  to  the  bill  on  appeal. 

The  only  question  contested  in  the  case  on  the  evidence  im^ 
w^^her  the  land  could  be  partijtdoned  in  kind  without  sqcIqus 
detriment  to  the  owners. 

We  are  of  opinion  that  the  Ci^uit  Court  held  properly  Ifaftt  it 
eould  not. 

It  consisted  of  about  two  thousand  acres  in  two  di#tinQt  par- 
cels, of  unequal  value,  five  or  si^  miles  apart.  These  two 
parcels  included  all  the  now  well-knoT^  big  trees  of  Calaveiaas, 
except  a  few  of  that  species  too  small  to  excite  admiration  or 
attract  attention. 

These  trees  are  ranked  among  the  curiosities  of  the  world, 
and  justly  so.  One  of  them,  as  the  evidence  shows,  was  twenty- 
five  feet  in  diameter  when  it  was  cut  down,  and  took  five  men 
twenty-two  days  to  cut  it  down.   Others  still  standing  are  thirty 
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f Aet  in  diameter.  The  place  is  visited  by  people  from  all  parts 
of  the  world  to  see  these  trees,  and  the  hotel  did  a  profitable 
business  for  this  reason.  It  is  apparent  that  the  joint  owner- 
ship of  this  property  must  make  it  far  more  valuable  than  it 
would  be  if  split  up  into  small  pieces  held  by  persons  who 
would  become  rivals  for  the  profits  arising  from  visitors.  Such, 
also,  is  the  weight  of  the  testimony  on  that  subject.  It  is 
argued  that  the  two  groves,  being  five  miles  apart,  a  division 
with  owelty  to  make  it  equal  might  have  been  made  into  two 
parts.  But  these  would  still  have  been  rival  and  conflicting 
interests,  each  injuring  the  other. 

Again,  the  inequality  of  the  shares  into  which  the  property 
must  have  been  divided  was  a  serious  difficulty  in  the  way  of 
actual  pai*tition.  The  three  shares  must  have  been  an  eighth, 
three-eighths,  and  a  half.  And  though  this  might  have  been 
overcome  by  an  offer  of  the  mother  and  son  to  take  their  two 
shares  as  one,  no  such  offer  was  made,  and  the  court  had  no 
power  to  compel  them  to  do  so. 

The  owner  of  the  one^ighth,  if  it  had  a  pleasant  site  for  a 
hotel,  would  have  been  as  well  off,  in  regard  to  the  most  valua- 
ble use  of  the  property,  as  the  owner  of  the  one-half,  unless 
the  latter  had  adopted  means  for  excluding  the  guests  of  the 
former,  which  is,  at  least,  of  doubtful  practicability,  unless  at 
enormous  expense. 

Sect.  768  of  the  Code  of  Civil  Procedure  of  California,  c  4, 
tit,  10,  concerning  partition  of  real  property,  enacts :  "  If  it  be 
alleged  in  the  complaint  and  established  by  evidence,  or  if  it 
appear  by  the  evidence  without  such  allegation  in  the  com- 
plaint, to  the  satisfaction  of  the  court,  that  partition  cannot  be 
made  without  great  prejudice  to  the  owners,  the  court  may 
order  a  sale  thereof."    Sect.  762  embodies  the  same  principle. 

The  complainant  in  this  case  makes  the  necessary  allega- 
tion, and  we  think  it  is  sustained  by  the  proof. 

Decree  affirmed, 
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Unitbd  States  v,  Gillis. 

1  The  act  entitled  "An  Act  to  prevent  frauds  upon  the  treasury  of  the  United 
SUtes,"  approved  Feb.  26, 1858  (10  Stat.  170),  embraces  every  claim  agamst 
the  government,  however  arising,  of  whatever  nature,  and  wherever  and 
whenever  presented. 

5.  So  far  from  giving  new  potency  to  assignments  of  rights  of  action,  and  from 

changing  the  rule  of  the  common  law  touching  such  rights,  that  act  denies 
any  effect  to  powers  of  attorney,  orders,  transfers,  and  assignments  which 
before  were  good  in  equity,  and  which  a  debtor,  when  they  were  brought 
to  his  notice,  was  bound  to  regard. 

8.  The  act  of  Feb.  24, 1866  (10  Stat.  612),  establishing  the  Court  of  Claims,  is  not 
an  enabling  act,  nor  does  it  expressly  or  by  necessary  implication  repeal 
any  of  the  provisions  of  the  act  of  Feb.  26, 1863,  or  make  claims  assignable 
which,  before  its  enactment,  were  incapable  of  assignment. 

4.  Congress  has  given  a  legislative  construction  of  the  act  of  1858,  by  including 
and  re^nacting  it  in  sect.  8477  of  the  Revised  Statutes. 

6.  The  court,  therefore,  upon  consideration  of  the  above  statutes,  holds,  1.  That 

claims  against  the  United  States  cannot  be  assigned,  so  as  to  enable  the 
assignee  to  bring  suit  in  his  own  name  in  the  Court  of  Claims.  2.  That,  in 
cases  arising  under  the  act  of  March  3, 1868  (12  Stat.  820),  the  ownership 
claimed  and  required  to  be  proved  is  that  which  existed  at  the  time  when 
the  property  in  question  was  captured,  and  that  the  assignee  of  the  claim 
for  the  proceeds  of  such  property  is  not  entitled  to  sue  for  them  in  said 
court. 

Appeal  from  the  Court  of  Claims. 

This  suit  was  brought  June  11,  1867,  in  the  court  below,  by 
Thomas  H.  Gillis,  in  his  own  name,  to  recover  the  proceeds  of 
one  hundred  and  eight  bales  of  cotton  seized  under  the  Aban- 
doned and  Captured  Property  Act  of  March  12,  1868,  as  the 
property  of  Johii  H.  Ryan,  at  Charleston,  S.  C,  in  March, 
1866,  by  the  military  forces  of  the  United  States. 

The  Court  of  Claims  found  the  following  facts :  — 

1.  In  March,  1865,  one  John  H.  Ryan,  of  Charleston,  S.  C, 
was  the  owner  of  one  hundred  and  three  bales  of  upland  cotton 
and  five  bales  of  searisland  cotton,  which  were  during  that  month 
seized  at  said  Charleston  by  military  officers  of  the  United 
States,  turned  over  to  the  agents  of  the  Treasury  Department, 
transported  to  New  York,  and  there  sold,  and  the  net  proceeds 
thereof  covered  into  the  United  States  treasury,  amounting  to 
the  sum  of  j|180.83  per  bale  for  the  upland  cotton,  and  $281.61 
per  bale  for  the  sea-island  cotton. 
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2.  Some  time  in  October  or  November,  1866,  said  Ryan  trans- 
ferred the  legal  title  to  his  claim  against  the  United  States  for 
the  proceeds  of  said  cotton  so  covered  into  the  treasury  td 
Thomas  H.  Gillis,  of  New  York,  and  assented  to  the  bringiiig 
this  action  thereon  in  the  name  of  said  Gillis. 

3.  After  the  institation  of  this  action,  said  Thomas  H.  died , 
and  Catherine  I.  Gillis  was  duly  appointed  administratrij^  of 
his  estate  by  the  Surrogate  Court  of  the  county  and  State  of 
New  York,  on  the  sixteenth  day  of  July,  1868,  and  has  since 
been  admitted  by  the  court  to  prosecute  this  suit  as  such  adminr 
istratrix. 

4.  The  transfer  of  the  claim,  as  set  forth  in  the  seoond  find- 
ing, was  made  through  one  Van  Ness,  at  New  York,  under  a 
power  of  attorney  from  said  Ryan,  and  contract,  the  full  terms 
of  which  have  not  been  proved.  But  it  appears  that  said  Ryan 
(since  deceased)  assented  to  and  affirmed  said  transfer.  Subse- 
quently a  controversy  arose  between  the  present  claimant  and 
the  administrator  of  said  Ryan  as  to  an  equitable  interest 
set  up  by  said  administrator  in  some  portion  of  the  money 
which  might  be  recovered.  Since  this  action  was  instituted,  a 
compromise  has  been  made  between  said  claimant  and  said 
Ryan's  administrator,  by  which  it  is  agreed  that  a  certain  part 
(but  how  much  it  does  not  appear)  of  the  amount  recovered 
shall  be  paid  over  to  said  administrator  by  the  claimant's  attor- 
neys of  record. 

The  court  thereupon  found  as  a  conclusion  of  law  that  ihe 
claimant  was  entitled  to  recover  j|13,423.99,  as  the  proceada  of 
one  hundred  and  three  bales  of  upland  cotton,  and  $1,168.05« 
as  the  proceeds  of  five  bales  of  sea-island  cottoa,  in  all,  the 
sum  of  $14,582.04,  and  rendered  judgment  acoordiagly*  The 
United  States  brought  the  case  here. 

Mr.  Assistant  Attorney- 0-eneral  Smith  for  the  appellaot. 

The  Court  of  Claims  possesses  no  equity  powers^  and  caiuiot 
pass  upon  equitable  claims.  Alire's  Case^  6  Ct.  of  CL  675; 
Harvey's  Case^  8  id.  612.  If  it  could,  anassi^rneeof  aa  uaKqui- 
dated  claim  against  the  United  States  would  have  bo  atagding 
in  that  court,  as  the  act  of  Feb.  26,  1858, 10  Stat.  170,  xw- 
dars  void  the  asugnment  of  such  a  claim.  iSUiM*s  Cam%  1  Ct. 
of  CI.  12;  Ccoper's  Case,  id.  87 ;  Pimm's  Cms,  id.  SB8;  (kU'^ 
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Ob«e,  9  id.  66 ;  Adam^s  Case^  id.  882 ;  Stowe^s  Oase^  5  id.  871 
Atoeha^n  Otuey  6  id.  69 ;  Beeker  v.  Sweetzer^  15  Minn.  42T. 

Sucb  a  claim  was  not  assignable  at  common  law;  and  this 
conrt,  in  United  States  v.  Robeson^  9  Pet.  819,  held  that  there 
was  no  act  of  Congress  establishing  a  different  rale. 

A  claim  to  personal  property,  or  to  its  proceeds,  in  the  ad- 
Terse  possession  of  another,  cannot  be  sold  so  as  to  invest  the 
purchaser  with  a  right  of  action  in  his  own  name.  Q-ardner  v 
Adamsy  12  Wend.  (N.  Y.)  297 ;  Stogdell  v.  Fugate,  2  A.  K 
Mar.  (Ky.)  61 ;  Toung  v.  Ferguson,  1  Litt.  (Ky.)  298 ;  Ctm.  v. 
Fuqudy  8  id.  41 ;  Brown  v.  Lipscomb,  9  Port.  (Ala.)  472 ; 
Q-oodwyn  t.  Lloyd,  8  id.  287;  Me  Goon  y.  Aukeny,  11  111. 
568  ;  Batris  v.  Hemdon,  89  Miss.  484. 

Nor  has  an  assignment  of  a  part  of  a  claim  ever  been  recog- 
nized as  operative  to  give  such  a  right.  Mcmdeville  v.  Welch, 
6  Wheat.  277  ;  Bobbins  v.  Bacon,  8  Me.  846 ;  Gibson  v.  Cooke, 
20  Pick.  (Mass.)  5 ;  Fairgrieves  v.  Lehigh  Navigation  Co., 
2  Phil.  (Pa.)  182;  Boyd  v.  Bvmsey,  2  Mar.  J.  J.  (Ky.)  42; 
White  V.  Buck,  7  B.  Mon.  (Ky:)  547  ;  Raines  v.  United  States, 
11  Ct.  of  CI.  648. 

The  prohibition  in  the  act  of  1853  against  the  assignment  of 
claims  was  not  repealed,  so  far  as  the  Court  of  Claims  is  con- 
cerned, by  the  act  of  Feb.  24,  1855,  10  Stat.  612,  nor  by  that 
of  March  8, 1833,  12  id.  820,  giving  it  jurisdiction  over  such  a 
claim  as  this  case  involves. 

Congress  expressly  re-enacted  the  act  of  1858  by  sect.  3477 
Rev.  Stat.  The  Revised  Statutes  are  entitled  "  An  Act  to  re- 
vise and  consolidate  the  statutes  of  the  United  States  in  force 
on  the  first  day  of  December,  AD.  1878,"  and  do  not  purport 
to  embrace  any  new  legblation.  The  act  having  been  thus 
regarded  as  in  force  at  that  date,  this  court  will  not  declare  that 
it  was  repealed  by  implication.  Dwarris  on  Stat.  154  ;  Wood 
V.  United  States,  16  Pet.  862  ;  McOoal  v.  Smith,  1  Black,  470 ; 
Beats  V.  Hale,  4  How.  58 ;  Pratt  v.  Atlantic  ^  St.  Lawrence 
Railroad  Co.,  42  Me.  587;  Ingalls  v.  Cole,  47  id.  540 ;  Bowen 
V.  Lease,  6  Hill  (N.  Y.),  225 ;  Wallace  v.  Bassett,  41  Barb. 
(N.  Y.)  96 ;  Bank  v.  Commonwealth,  10  Pa.  St.  448 ;  Attorney- 
Oeneral  v.  Brown,  1  Wis.  626  ;  Lee  v.  Forman,  8  M«to.  (Ky.) 

lie. 
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But  even  if  the  act  of  1858  is  not  in  force,  the  judgment 
muat  be  reversed.  The  act  of  March  8, 1868,  tupra^  limits  a 
recovery  to  the  owner  of  the  property,  at  the  time  of  its 
abandonment  or  capture.  The  privilege  of  invoking  the  juris- 
diction of  the  court  below,  in  cases  for  which  that  act  pro- 
vides, is  a  personal  one,  and  attaches  upon  the  concurrence 
of  the  loyalty  of  the  claimant,  his  former  ownership  of  the 
property,  and  his  present  right  to  the  proceeds.  Carroll  v. 
United  States,  18  Wall.  151 ;  ffaycrqft  v.  United  States,  22 
id.  81. 

Mr.  ffalbert  JE.  Paine  and  Mr.  Benjamin  F.  Grafton,  contra. 

The  rule  of  construction  applicable  to  this  case  was  laid  down 
in  United  States  v.  Palmer,  8  Wheat.  610.  The  act  of  1868 
was  designed  only  to  meet  the  necessities  of  the  'Treasury 
.  Department.  If  its  first  section  could  have  been  construed  to 
apply  to  cases  in  the  Court  of  Claims,  when  it  was  subsequently 
organized,  the  acts  establishing  and  regulating  that  court  are  so 
repugnant  to  that  section,  that  they  would  have  worked  its  re- 
peal as  to  such  cases.  They  entirely  satisfy  the  rule  in  Wood  v. 
United  States,  16  Pet.  842,  that  there  must  be  a  positive  repug- 
nancy between  the  provisions  of  the  new  and  those  of  the  old 
statute,  and  even  then  the  latter  is  repealed  only  pro  tanto,  to 
the  extent  of  the  repugnancy ;  and  they  unmistakably  recog- 
nize that  claims  of  which  that  court  has  jurisdiction  may  be 
assigned.  10  Stat.  612,  sect.  1 ;  12  id.  767,  sect.  12 ;  16  id.  75, 
79,  sects.  4,  8. 

The  cases  are  in  harmony  with  this  view.  Lawrence  v. 
United  States,  8  Ct.  of  CI.  254  ;  Cavender  v.  United  States,  id. 
286;  The  Floyd  Acceptances,  7  Wall.  666;  United  States  v. 
Anderson,  9  id.  67  ;    United  States  v.  Bums,  12  id.  258. 

The  question  whether  an  assignee  of  a  chose  in  action  can 
sue  in  his  own  name  does  not,  however,  arise.  The  legal 
effect  of  the  transfer  was  to  pass  the  title  to  the  property,  or  its 
proceeds  held  by  the  United  States  as  trustees. 

The  United  States  insists  that  Congress  used  the  word 
'*  owner"  in  the  act  of  1868  as  designating  the  original  owner, 
but  not  his  assignee.  The  scope,  intent,  and  reason  of  the 
act  justify  the  construction  that  executors,  administrators,  or 
assignees,  as  well  as  owners,  are  embraced  by  its  provisions* 


Oct.  1877.]  United  States  v.  Gillts.  411 

The  entire  legal  title  to  the  whole  of  the  property  having 
been  transferred  (and  it  only  can  be  set  up  in  the  Court  of 
Claims),  we  submit  that  the  findings  of  fact  conclusively  estab- 
lish the  right  of  the  defendant  in  error  to  recover. 

Mr.  Justice  Stbong  delivered  the  opinion  of  the  court. 

The  plaintiff  seeks  to  recover  in  this  action  the  proceeds  of 
the  sale  of  one  hundred  and  eight  bales  of  cotton,  which,  in 
March,  1865,  were  the  property  of  John  H.  Ryan,  of  Charles- 
ton, S.  C.  During  that  month  the  cotton  was  there  taken  by 
the  military  officers  of  the  United  States,  as  directed  by  the 
Captured  and  Abandoned  Property  Act,  transported  to  New 
York  and  sold,  and  the  net  proceeds  of  the  sale  have  been 
covered  into  the  treasury.  The  plaintiff,  as  administratrix  of 
Thomas  H.  Gillis,  now  asserts  a  right  to  recover  the  proceeds 
by  virtue  of  an  alleged  assignment  of  the  claim  made  by  Ryan, 
the  former  owner  of  the  cotton,  to  her  intestate. 

It  is  obvious  that,  if  no  such  assignment  was  made,  or  if, 
when  made,  it  was  inoperative  to  transmit  the  legal  right  to 
the  claim,  the  suit  cannot  be  maintained  in  the  name  of  the 
plaintiff.  Then  there  is  no  privity  between  her  and  the  United 
States,  and  she  is  not  the  "  owner,"  who  alone  is  permitted  to 
sue  in  the  Court  of  Claims.  That  court  found  as  facts  that 
some  time  in  October  or  November,  1866,  Ryan  transferred 
the  legal  title  to  his  claim  against  the  United  States  for  the 
proceeds  of  the  cotton  to  the  plaintiff's  intestate,  and  assented 
to  the  bringing  this  action  thereon  in  the  name  of  Gillis.  The 
transfer  was  made  through  one  Van  Ness,  under  a  power  of 
attorney  from  Ryan,  and  a  contract,  the  full  terms  of  which 
have  not  been  proved,  though  the  transfer  was  subsequently 
assented  to  and  confirmed  by  Ryan.  Subsequently  a  contro- 
versy arose  between  the  present  claimant  and  the  administrator 
of  Ryan,  who  had  deceased,  respecting  an  equitable  interest 
claimed  by  said  administrator  in  some  portion  of  the  money 
which  might  be  recovered,  and  since  the  present  action  was 
brought  a  compromise  has  been  made  by  which  it  is  agreed 
that  a  part  of  the  amount  recovered  shall  be  paid  to  the  said 
administrator  by  the  claimant's  attorneys  of  record.  Such,  in 
<iubstance,  are  tixe  findings,  so  far  as  they  relate  to  the  transfer 
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of  the  elaim  by  Ryan  to  the  aluimaiat's  int^Mtate.  WhfiJb  the 
Court  of  Claims  intended  by  finding  that  the  legal  titib  to  the 
elaim  for  the  proceeds  of  the  cotton  was  transferred  to  Gillis 
is  not  clear.  And  how  that  could  be  foundt  when  the  alleged 
transfer  was  under  a  power  of  attorney  and  contract,  the  full 
terms  of  which,  the  court  finde,  had  not  been  fully  proyed,  it 
is  equally  hard  to  understand.  It  seems  probable  all  that  the 
finding  means  is  that  Ryan's  power  of  attomiay  and  eontract 
sought  to  empower  Gillis  to  bring  suit  in  the  latter's  na]»e  for 
the  recovery  f ron>  the  United  States  of  the  net  proceeds  of  sale 
of  the  cotton  then  in  the  treasury,  and  to  retain  tha  wbole  or  a 
part  of  what  might  be  recovered.  However  this  may  be,  a 
transfer  of  the  claim,  sufficient  to  vest  in  the  transferee  the 
legal  ownership  thereof  and  give  him  a  standing  in  the  Court 
ot  Claims,  was  impossible,  unless  aided  by  some  statute.  At 
best,  the  claim,  before  its  attempted  transfer,  was  a  m^re  right 
in  action  and  a  demand  for  an  unliquidated  sum  el  mosey. 
This  is  true  whether  the  avails  of  the  cotton  sold  are  to  be 
regarded  as  money  had  and  received  for  the  use  of  Ryaim  or  as 
held  in  trust  for  him,  or  promised  to  him  by  the  provisioon  of  the 
Captured  and  Abandoned  Prc^rty  Act.  But  ohoses  in  action, 
which  are  not  commercial  instruments,  though  assignable  in 
equity  in  some  cases,  are  not  generally  assignable  at  conunon 
law.  And  certainly  the  holder  of  a  mere  equitable  right  ean 
have  no  standing  as  a  plaintiff  in  the  Court  of  Claims.  Apart 
from  the  fact  that  there  is  no  privity  between  the  United 
States  and  an  equitable  holder  of  a  claim  against  the  govern- 
ment, obtained  by  him  through  an  assignment,  the  Court  of 
Claima  is  without  power  to  adjudicate  upon  meirely  equitable 
rights.      Banner  v.  United  States,  9  Wall.  156. 

If,  therefore,  Ryan's  assignment  to  Gillis  operated  aa  a  ivaiis- 
fer  of  the  legal  ownership  of  his  claim  against  the  United 
States,  so  as  to  enable  the  ajasignee  to  sue  in  his  own  right  in 
the  Court  of  Claims,  it  must  be  because  there  is  some  statute 
that  haa  changed  the  rule  of  the  commton  law,  aii4  given  to,  an 
assignment  the  effect  which,  prior  to  the  statute,  it  did  not 
have.  In  United  Staiea  v.  Robesoti^  9  Pet.  319,  decided  in 
1886,  it  was  said  by  this  court:  ^'  There  ia  no  lav  of  Congress 
vkioh  autherisea  the  assignment  of  elaims  m^itmb  the  United 
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9tate^  afid  it  ift  presvnned,  if  SHoh  an  assignment  is  sanctioned 
by  the  Treasury  Department,  it  is  only  viewed  as  an  authority 
t^  receive  the  money,  and  not  as  vesting  in  the  assignee  a  legal 
right.  But  whatever  may  be  the  usage  of  the  Treasury  Depart- 
liient  on  this  subject,  it  is  clear  that  such  an  assignment,  as 
between  individuals,  on  common-law  principles,  cannot  be 
regarded  as  transferring  to  the  assignee  a  right  to  bring  an 
action  at  law  on  the  account  in  his  own  name,  or  to  plead  it  by 
way  of  set-off  to  an  action  brought  against  him,  either  by  an 
individual  or  the  government."  No  act  of  Congress  since  1835 
has  given  negotiability  to  claims  against  the  government,  or 
given  new  effect  to  attempted  transfers.  On  the  contrary,  an 
act,  approved  Feb.  26,  1863,  entitled  *'  An  Act  to  prevent 
frauds  upon  the  treasury  of  the  United  States,"  10  Stat.  170, 
sect.  1,  enacted  *^  that  all  transfers  and  assignments"  thereafter 
^'  made  of  any  claim  upon  the  United  States,  or  any  part  or 
share  thereof,  or  interest  therein,  whether  absolute  or  condi- 
tional, and  whatever  may  be  the  consideration  therefor,  and  all 
powers  of  attorney,  orders,  or  other  authorities  for  receiving 
payment  of  any  such  claim,  or  any  part  or  share  thereof,  shall 
be  absolutely  null  and  void,  unless  the  same  shall  be  freely 
made  and  executed  in  the  presence  of  at  least  two  attesting 
witnesses,  after  the  allowance  of  such  claim,  the  ascertainment 
of  the  amotillt  due,  and  the  issuing  of  a  warrant  for  the  pay- 
ment  thereof."  The  seventh  section  enacts  that  "the  provi- 
sions of  this  act,"  as  also  those  of  the  prior  act  of  July  29, 1846, 
entitled  "  An  Act  in  relation  to  the  payment  of  claims,"  *'  shall 
apply  and  extend  to  all  claims  against  the  United  States, 
whether  allowed  by  special  acts  of  Congress  or  arising  under 
general  laws  or  treaties,  or  in  any  other  manner  whatever." 
No  language  could  be  broader  or  more  emphatic  than  these 
enactments.  The  words  embrace  every  claim  against  the 
United  States,  however  arising,  of  whatever  nature  it  may  be, 
and  wherever  and  whenever  presented. 

So  far  are  they  from  giving  new  potency  to  assignments  and 
transfers  of  rights  in  action,  so  far  from  changing  the  common- 
law  rule  that  such  rights  are  not  assignable,  the  statute  strikes 
down  and  denies  any  effect  to  powers  of  attorney,  orders,  trans- 
fet^,  hjfid  assignments  which  before  were  good  in  equity,  and 
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which  a  debtor  was  bound  to  regard  when  brought  to  his 
notice. 

It  has  been  argued  on  behalf  of  the  claimant  in  this  case 
that  this  act,  the  act  of  1853,  is  applicable  only  to  claims 
asserted  before  the  Treasury  Department.  This  is  inferred 
from  the  title  of  the  act,  and  from  the  fact  that  at  the  time 
when  it  was  passed  there  was  no  Court  of  Claims  in  existence, 
and  claims  were  settled  in  the  Treasury  Department,  without 
opportunity  to  cross-examine  witnesses.  The  frauds  made  pos- 
sible by  this  mode  of  settlement,  it  is  said,  Congress  had  solely 
in  view.  But  it  is  an  unwarrantable  assumption  to  assert  that 
Congress  had  in  mind  only  claims  presented  to  the  Treasury 
Department.  When  the  act  was  passed,  many  claims  were  pre- 
sented to  Congress,  and  a  vast  number  were  set  up  by  way  of 
defalcation,  in  suits  brought  by  the  government,  where  there 
was  a  full  opportunity  to  cross-examine  the  witnesses  called  in 
their  support.  That  Congress  had  all  such  claims  in  view,  and 
intended  to  prevent  their  assignment,  and  debar  any  assignee 
from  setting  them  up,  is,  we  think,  altogether  probable.  If  it 
be  said  the  danger  the  act  sought  to  provide  a  guard  against 
was  that  fraudulent  assignments  of  just  claims  might  be  im- 
posed upon  the  accounting  officers,  so  that  the  government, 
after  one  payment  to  a  pretended  assignee,  might  find  itself 
confronted  by  the  real  creditor  and  be  called  upon  to  pay 
again,  the  answer  is  that  the  same  danger  would  attend  the 
payment  or  allowance  to  an  assignee,  after  a  trial  in  court,  or 
after  a  private  act  passed  by  Congress.  We  discover  nothing 
in  reason,  nothing  in  the  mischief  the  act  was  plainly  in- 
tended to  remedy,  and  nothing  in  the  language  employed 
tending  to  warrant  the  admission  of  any  exceptions  from  the 
comprehensive  provisions  made ;  nothing  that  can  justify  our 
holding  that,  when  Congress  said  all  transfers  or  assignments, 
partial  or  entire,  absolute  or  conditional,  of  claims  against 
the  United  States  shall  be  null  and  void,  they  meant  they 
should  be  in  operation  only  when  presented  to  the  accounting 
officers  of  the  treasury,  but  effective  when  presented  every- 
where else.  Such  was  not  the  construction  given  to  the  act 
by  the  Supreme  Court  of  Minnesota  in  the  case  of  Becker  r. 
Sweetzer^  15  Minn.  427,  where  the  validity  of  an  assignment 
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of  such  a  claim  came  in  question.  And  we  are  not  informed 
that  any  court  held  such  to  be  the  meaning  of  the  act,  until 
the  Court  of  Claims,  in  1872,  adopted  it.  Lawrence^B  due 
and  Cavender's  Case,  8  Ct.  of  CI.  252  and  281.  Even  in  that 
court  its  earlier  decisions  were  different.  In  Sinews  Ccue, 
1  id.  12,  in  Cooper^s  Case,  id.  87,  and  in  the  Cote  Case^  8 
id.  64-71,  it  was  decided  that  all  transfers  and  assignments 
of  claims  against  the  United  States  were  made  void  by  the 
statute,  not  only  when  the  assignees  set  up  the  claims  in 
the  Treasury  Department,  but  also  when  they  attempted  to 
sue  in  the  Court  of  Claims,  and  very  convincing  reasons 
were  given  for  the  decision.  It  was  said  with  great  force, 
*'*'  The  act  operates  directly  on  the  claims  themselves,  and 
not  as  limitations  on  or  definitions  of  the  powers  of  those  who 
are  to  adjust  them  or  adjudicate  upon  them."  And  it  might 
have  been  added,  the  act  makes  no  reference  to  the  accounting 
officers.  The  departure  from  this  ruling  made  in  the  two  cases 
reported  in  the  eighth  volume  of  Court  of  Claims  reports  seems 
to  have  been  made  with  a  view  to  reconcile,  if  possible,  the 
enactment  with  some  expressions  made  in  the  subsequent  act 
of  1856  establishing  the  Court  of  Claims.  But  the  latter  is 
not  an  enabling  act.  It  gives  to  the  court  jurisdiction  of  all 
claims  of  a  specified  description,  and  only  incidentally  speaks 
of  assignments.  It  requires  the  petition  to  set  out  all  assign- 
ments of  the  claim,  or  any  part  thereof.  It  requires  the  record 
to  show  the  allegiance  of  the  claimant,  and  the  original  and 
every  prior  owner  thereof,  where  the  claim  has  been  assigned. 
It  must  be  admitted  the  act  contemplates  the  possibility  of  an 
effective  assignment  of  some  claims.  What  those  are,  it  is  not 
necessary  now  to  determine.  Even  the  act  of  1868  excepted 
from  its  sweeping  provisions  certain  claims,  which  were  liqui- 
dated, and  for  which  warrants  are  drawn.-  It  is  enough,  how- 
ever, that  a  later  statute,  not  declaratory  in  its  character, 
cannot  be  relied  upon  for  the  purpose  of  giving  a  construction 
to  a  former  act  plain  in  its  terms.    Ingalh  v.  Cole,  47  Me.  630. 

That  the  act  creating  the  Court  of  Claims  did  not  work  a 
repeal  of  any  provisions  of  the  act  of  1868,  nor  itself  make 
claims  assignable  that  were  incapable  of  assignment  l)efore  its 
enactment,  is  beyond  reasonable  doubt.     It  ce^ainly  contains 
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BO  words  expressly  repealing  any  former  statute,  either  in 
wbole  or  in  part.  And  there  is  no  necessary  implication  of 
intentional  repeal.  Implied  repeals  are  not  favored.  2  Dwar- 
ris  on  Statutes,  688,  673.  The  rule  is  that  an  ancient  statute 
will  be  impliedly  repealed  by  a  later  one  only  when  the  later 
is  couched  in  negative  terms,  or  when  the  matter  is  so  clearly 
repugnant  that  it  necessarily  implies  a  negative.  Where  both 
acts  are  affirmative,  and  the  substance  such  that  both  may 
stand  together,  both  are  held  to  be  in  force.  Foster* %  Case^  11 
Rep.  67.  Now,  the  act  of  1855  does  not  declare  that  any  claim 
against  the  United  States  shall  be  assignable.  At  most,  it  sug- 
gests that  claims  which  are  assignable  may  be  sued  in  the 
Court  of  Claims  in  the  name  of  the  assignee,  without  under^ 
taking  to  declare  what  claims  may  be  assigned.  That  there 
may  be  such  claims  is  clearly  stated  in  the  act  of  1858,  and 
there  are  devolutions  of  title  by  force  of  law,  without  any  act 
of  parties,  or  involuntary  assignments,  compelled  by  law,  which 
may  have  been  in  view.  There  is,  therefore,  no  necessary  in- 
consistency between  the  two  acts.  Besides,  they  relate  to 
different  subjects,  and  it  may  be  doubted  whether  a  statute 
relating  to  one  subject  can  be  construed  to  repeal  by  implica- 
tioa  a  prior  statute  relating  entirely  to  another  subject. 

We  think,  therefore,  the  act  of  1858  is  of  universal  applioi^ 
tion,  and  covers  all  claims  against  the  United  States  in  every 
tribunal  in  which  they  may  be  asserted.  And  such,  we  think, 
was  the  understanding  of  Congress  when  the  Revised  Statutes 
were  enacted.  In  the  revision,  the  act  of  1853  was  included 
and  re-enacted.  Sect.  8477.  In  1873  and  1874,  therefore,  it 
was  not  thought  that  the  act  establishing  the  Court  of  Claims 
had  repealed  any  of  the  provisions  of  the  act  of  1853 ;  for,  if  it 
had  been,  the  repealed  parts  would  not  have  been  included  in 
the  revision.  The  Revised  Statutes  were  passed  June  22, 1874. 
The  decisions  of  the  Court  of  Claims,  that  the  act  of  1858  did 
apply  to  claims  made  in  that  court,  had  been  made  years 
before,  and  reported,  and  they  may  be  presumed  to  have  been 
within  the  knowledge  of  Congress.  The  later  decisions  in 
L€PU>renee^8  Case  and  Cavender'9  Cate  were  not  reported  until 
1874,  and  were  probably  not  known,  or  not  as  weU  known. 
By  re-enacting  the  statute  of  1853,  without  change,  it  is  a 
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reasonable  presumption  Congress  intended  what  it  was  known 
the  court  had  adopted  as  its  true  construction. 

If  we  are  right  in  the  opinion  we  have  expressed,  that  claims 
against  the  United  States  cannot  be  assigned  so  as  to  enable 
the  assignee  to  bring  suit  in  his  own  name  in  the  Court  of 
Claims,  it  is  enough  for  the  present  case.  But  there  is  another 
reason  why  claims  for  the  proceeds  of  captured  and  abandoned 
property  cannot  be  assigned  so  as  to  give  the  assignee  a  stand- 
ing in  that  court.  It  is  found  in  the  act  giving  the  court  juris- 
diction of  such  claims.  Not  every  person  is  permitted  to  sue 
for  such  proceeds.  The  act  declares  that  "  any  person  claim- 
ing to  have  been  the  owner  of  any  such  abandoned  or  captured 
property  may,  at  any  time  within  two  years  after  the  suppres- 
sion of  the  rebellion,  prefer  his  claim  to  the  proceeds  thereof 
in  the  Court  of  Claims,  and  on  proof  to  the  satisfaction  of  the 
court  of  his  ownership  of  said  property,  &c.,  reeeive  the  residue 
of  such  proceeds.  It  is  thus  plain  that  only  he  who  can  claim 
as  an  owner  of  the  property  captured  or  abandoned,  and  who 
can  prove  such  ownership,  is  permitted  to  sue  and  recoser. 
The  assignee  of  a  claim  for  the  proceeds  is  not  such  an  owner 
of  the  property  captured.  That  the  ownership  claimed  and 
required  to  be  proved  is  that  which  existed  at  the  time  of 
the  capture,  is  quite  plain.  Carroll  v.  United  StateM,  18  Wall. 
151.  The  owner  of  that  into  which  the  property  has  been 
converted  is  not  necessarily  the  one  who  was  the  owner  of  the 
property  itself.  It  is  thus  evident  that  Congress  did  not  intend 
to  give  any  assignee  of  the  proceeds  a  right  to  sue  for  them. 
And  there  were  very  substantial  reasons  for  withholding  such 
a  privilege. 

Judgment  reversed^  and  the  record  remitted  with  instructions  to 
dismiss  the  claimants  petition, 

Mb.  Justice  Bradley  delivered  the  following  opinion,  in 
which  Me.  Justice  Field  concurred. 

I  dissent  from  so  much  of  the  opinion  in  this  case  as  holds 
that  an  assignment  of  a  claim  against  the  United  States  could 
not  transfer  the  legal  title  thereto  without  the  aid  of  some 
statute.  I  know  of  nothing  in  the  Constitution  or  laws  of  the 
United  States  which  adopts  the  common-law  rule  on  this  sub* 
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JMt^  There  is  bo  mioh  rule  in  the  civil  law,  nor  in  the  law*  of 
many  of  the  States^  So  far  us  the  opinion  plaee»  the  judgmettC 
ttpotk  the  fttatttte  of  1858^  which  prohibits  the  assignment  of 
ckhns  against  the  United  States*  I  ooncur  in  it* 
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1.  The  oovrt  again  decides  that,  where  a  corporation  is  adjudged  a  baiikrapt,ib# 
proper  District  Court  of  the  United  States,  in  order  to  provide  means  for 
the  payment  of  the  dehcs  of  the  corporation,  may  direct  an  assessment  upon 
the  mipflld  balance  doe  on  stock  held  hy  the  severs)  sfoekherMers. 

3.  A  person  is  presumed  to  be  the  owner  of  stock  when  his  name  appears  en 
the  books  of  a  company  as  a  stockholder ;  and,  when  he  is  sued  as  such,  the 
burden  of  disproving  that  presumption  is  cast  upon  him. 

8.  The  record  of  a  district  court  of  the  United  States  is  not  within  the  act  of 
Congress  approved  May  29,  1790  (1  Stat.  122).  prescribing  the  mode  in 
which  the  records  and  judicial  proceedings  of  the  State  eourts  shall  be  au- 
thenticated, but  is,  when  duly  certified  by  the  clerk  under  its  seal,  admissi- 
ble as  erldence  in  every  other  court  of  the  United  States. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 
The  facts  are  stated  in  the  opinion  of  the  conrt. 

Mr.  Edward  OtU  Hinckley  for  the  plaintiff  in  error. 
Mr.  D.  K.  Tenney^  contra. 

Mb.  JusnCB  CIiIFFOBD  delivered  the  opinion  of  the  court 
Stockholders  in  the  bankrupt  company  were  made  liable  bj 
the  act  of  incorporation  '^  in  all  eases  of  losses  exceeding  the 
meftns  of  the  corporation,"  each  to  the  amount  of  the  stock 
which  he  held ;  and  the  record  shows  that  the  defendant,  at  the 
time  of  the  alleged  loss,  held  fifty  shares  of  the  stookf  eighty 
per  cent  of  which  was  unpaid. 

Sufficient  also  appears  to  show  that  the  insurance  company, 
on  the  9th  of  October,  1871,  met  with  losses  by  fire  which 
exhausted  all  their  funds  and  effects )  atid  that  the  corporation, 
on  the  14th  of  Noyember  of  the  next  year,  was  duly  adjudged 
bankrupt  by  the  District  Court  for  the  Northern  District  of 
Illindis,  the  insurance  company  baring  its  principal  plaoe  of 
business  at  Chicago,  in  that  district. 
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Due  notice  was  giyen  of  the  adjudication  ;  and  the  oreditozt, 
at  their  first  meeting,  chose  the  plaintiff  below  the  assigned  of 
the  estate  and  effects  of  the  bankrupt  company.  No  opposing 
interest  appearing,  the  register,  by  an  instrument  under  his 
hand,  assigned  and  conveyed  to  the  assignee  all  the  estate,  real 
and  personal,  of  the  bankrupt  company. 

Regular  proceedings  followed  ;  and  the  bankrupt  court,  on  the 
4th  of  February,  1878,  entered  a  decree  that  a  call  or  assess- 
ment of  sixty  per  cent  upon  the  stock  of  the  stockholders  was 
necessary  for  the  purpose  of  raising  funds  to  pay  losses  in- 
curred by  the  bankrupt  company  in  its  inaul'lEmce  business, 
and  ordered  and  directed  the  assignee  to  proceed  to  make  the 
assessment. 

Pursuant  to  that  decree,  the  assignee  made  the  assessment, 
and  filed  in  the  bankrupt  court  due  proof  that  he  had  given 
the  notices  prescribed  in  the  decree.  Payment  being  refused 
by  the  defendant,  the  plaintiff  instituted  the  present  suit  in 
the  District  Court  for  the  District  of  Maryland,  to  recover  the 
amount  of  the  assessment  on  the  fifty  shares  held  by  the  de- 
fendant. Service  was  made,  and  the  defendant  appeared  and 
pleaded  that  he  never  promised.  Other  proceedings  took  place, 
which  it  is  not  necessary  to  notice ;  and  at  the  next  term  the 
parties  went  to  trial,  and  the  verdict  and  judgment  were  in 
favor  of  the  plaintiff.  Exceptions  were  duly  taken  by  the 
defendant ;  and  he  sued  out  a  writ  of  error,  and  removed  the 
cause  into  the  Circuit  Court,  where  the  parties  were  again 
heard,  and  the  Circuit  Court  affirmed  the  decree  of  the  District 
Court. 

Cases  of  the  kind  may  be  re-examined  here  as  well  as  in  the 
Circuit  Court  upon  the  bill  of  exceptions  filed  in  the  District 
Court ;  and  the  defendant  accordingly  sued  out  a  writ  of  error, 
and  removed  the  cause  here  for  re-examination. 

Nine  bills  of  exception  are  set  forth  in  the  transcript,  cover- 
ing forty-eight  pages  of  the  same,  all  of  which  were  allowed 
in  the  District  Court.  Bills  of  exceptions  are  required,  in 
order  that  the  matters  to  which  they  relate  may  be  made  h 
part  of  the  record,  and  that  it  may  appear  that  the  questions 
involved  were  raised  in  the  subordinate  court.  Such  a  pro- 
ceeding constitutes  a  proper  foundation  for  a  writ  of  error,  btit 
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it  does  not  remove  the  cause  into  the  appellate  court  without  a 
writ  of  error ;  and,  whenever  a  cause  is  removed  into  this  court, 
the  requirement  is  that  there  shall  be  an  assignment  of  errors, 
setting  ^^  out  separately  and  specificall}  each  error  asserted  and 
intended  to  be  urged,"  and  "  when  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  re* 
ferred  to  totidem  verbis^  whether  it  be  the  instruction  given  or 
instruction  refused."  Argument  to  show  that  the  assignment 
of  errors  in  this  cause  is  not  a  compliance  with  that  rule  is  un- 
necessary, as  it  is  obvious  that  it  is  materially  defective  both  in 
form  and  substance. 

Three  errors  are  set  forth  in  a  single  assignment:  1.  That 
the  court  erred  by  admitting  in  evidence  the  several  matters 
set  forth  in  exceptions  Nos.  1  to  8.  2.  That  the  court  erred  in 
rejecting  the  prayers  for  instruction  presented  by  the  plaintiff, 
Nos.  1  to  9.  8.  That  the  court  erred  in  the  instruction  given  to 
the  jury,  which  covered  the  whole  case. 

Assignments  of  error  are  required  to  be  more  specific  and 
definite  ;  but,  inasmuch  as  the  defendant  has  reduced  the  several 
exceptions  to  a  summary  statement,  the  material  questions 
will  be  re-examined. 

Two  principal  allegations  were  required  to  be  proved  by  the 
plaintiff  in  order  to  maintain  the  action,  which  was  assumpsit 
to  recover  the  assessment  made  by  the  order  of  the  bankrupt 
court :  1.  That  the  defendant  was  a  stockholder  in  the  company, 
and  that  he  owned  fifty  shares  of  the  capital  stock.  2.  That 
the  assessment  had  been  made  by  the  assignee,  as  alleged  in 
the  declaration. 

During  the  trial,  the  plaintiff  offered  evidence  to  prove  that 
the  defendant  was  a  stockholder,  as  follows :  1.  He  offered  the 
books  of  the  corporation,  in  which  the  name  of  the  defendant 
was  entered  as  the  owner  of  fifty  shares.  2.  He  offered  the 
stock-book  of  the  company,  with  a  duplicate  of  the  stock  certifi- 
cate issued  to  the  defendant,  showing  that  he  was  the  owner 
of  the  same  number  of  the  shares  of  the  capital  stock.  8.  He 
introduced  testimony  to  prove  that  the  certificate  was  sent  to 
the  agents  of  the  company,  to  be  delivered  to  the  defendant 
when  he  paid  twenty  per  cent  of  the  shares ;  and  that  he  made 
the  required  payment.     4.  He  also  introduced  a  receipt  signed 
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by  the  defendant,  showing  that  the  company  paid  the  defendant 
a  dividend  upon  his  stock. 

Separate  objection  was  made  by  the  defendant  to  each  of  the 
offers  of  proof,  which  were  admitted  by  the  court,  and  the  de- 
fendant excepted. 

Taken  as  a  whole,  it  is  clear  that  the  evidence  offered  was 
amply  sufficient  to  warrant  the  jury  in  finding  that  the  defend- 
ant was  a  stockholder,  as  alleged.  Where  the  name  of  an 
individual  appears  on  the  stock-book  of  a  corporation  as  a 
stockholder,  the  prima  facie  presumption  is  that  he  is  the 
owner  of  the  stock,  in  a  case  where  there  is  nothing  to  rebut 
that  presumption  ;  and,  in  an  action  against  him  as  a  stockholder, 
the  burden  of  proving  that  he  is  not  a  stockholder,  or  of  rebut- 
ting that  presumption,  is  cast  upon  the  defendant.  Soagland 
V.  Bell,  86  Barb.  (N.  Y.)  67  ;  Flank  Road  v.  Rice,  7  id.  162 ; 
Twmpike  Road  v.  Van  Ness,  2  Cranch,  C.  C.  461 ;  Mudgett  v. 
Horrell,  83  Cal.  26 ;  Coffin  v.  Collins,  17  Me.  440 ;  MerriU  v. 
Walker,  24  id.  237. 

Specific  objection  was  also  made  to  the  admissibility  of  the 
act  of  incorporation  of  the  company,  on  account  of  a  verbal 
variance  between  the  name  of  the  company  as  given  in  the  act 
from  that  set  forth  in  the  declaration;  but  the  objection  is 
without  merit,  as  it  presents  no  obstacle  to  a  right  understand- 
ing of  the  matter.  Dodge  v.  Barnes,  81  Me.  290 ;  Chadsey  v. 
McCreery,  27  111.  268;  Ken.  Seminary  v.  Wallace,  16  B.  Mon. 
(Ky.)  86. 

Satisfactory  proof  having  been  exhibited  that  the  company 
was  duly  incorporated  and  organized,  it  follows  that  the  receipt 
of  a  dividend  upon  the  shares  standing  upon  the  book  of  the 
company  in  the  name  of  the  defendant,  when  taken  in  connec- 
tion with  the  other  evidence  introduced  by  the  plaintiff,  is 
conclusive  to  show  that  the  assignment  of  error  in  that  regard 
should  be  overruled.  Upton  v.  Hanshrough,  10  N.  B.  R.  869 ; 
In  re  Bank,  12  N.  Y.  17;  Alder  v.  Bank,  18  Wis.  61;  Ward 
V.  Manvf.  Co.,  16  Conn.  698. 

Suppose  that  is  so,  still  it  is  insisted  by  the  defendant  that 
the  court  below  erred  in  admitting  the  record  of  the  bankrupt 
proceedings  in  the  bankrupt  court  for  the  northern  district  of 
Illinois.     Several  objections  were  taken  to  the  admissibility  of 
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thai  neord,  the  principal  one  of  which  wae  that  the  oopy  oC 
the  record  was  not  properly  authenticated. 

ProoeedingB  in  bankruptcy  are  deemed  to  be  mattem  of 
reeord,  but  they  are  not  required  to  be  recorded  at  large.  In- 
stead of  that,  the  requirement  is  that  they  shall  be  filed,  kept^ 
and  numbered  in  the  office  of  the  clerk  of  the  court,  a  short 
memorandum  thereof  being  kept  in  books  provided  for  the  par- 
pose  ;  and  the  express  provision  of  the  act  of  Congress  is  thai 
'^copies  of  such  records,  duly  certified  under  the  seal  of  die 
court,  shall  in  all  cases  be  prima  facie  evidence  of  the  facts 
therein  stated.*'     14  Stat.  586 ;  Rev.  Stat.,  sect.  4992. 

Records  and  the  judicial  proceedings  of  the  courts  of  any 
State,  the  act  of  Congress  provides,  shall  be  proved  or  admitted 
in  evidence  in  any  other  court  within  the  United  States,  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  tiiat  the 
said  attestation  is  in  due  form.  1  Stat.  122 ;  Milh  v.  DuryeSy 
7  Cranch,  481 ;   Christmas  v.  Russell,  6  Wall.  290. 

Both  the  Constitution  and  the  act  of  Congress  are  limited 
in  terms  to  the  records  and  judicial  proceedings  of  the  State 
courts.  Much  discussion  of  that  proposition  is  unnecessary, 
as  it  has  long  since  been  established  by  judicial  decisions  of 
high  authority.  Adams  v.  May,  38  Conn.  419 ;  Conk.  Treat. 
(6th  ed.)  393 ;  Pepom  v.  Jenkir^s,  2  Johns.  (N.  Y.)  Cas.  119 ; 
Williams  v.  Wilkes,  14  Pa.  St.  228. 

Beyond  all  doubt,  the  certificate  of  the  clerk  and  the  seal  of 
the  court  is  a  sufficient  authentication  of  the  record  of  a  judg- 
ment rendered  in  a  State  court,  when  offered  in  evidence  in  the 
Circuit  Court  sitting  within  the  same  State  where  the  judg- 
ment wae  rendered.  Mewster  v.  Spalding,  6  McLean,  24. 
Held,  also,  that  such  an  authentication  would  be  sufficient  in 
the  State  court ;  and,  if  so,  that  it  would  also  be  good  in  Ae 
Cireuit  Court. 

Art.  4,  sect.  1,  of  the  Constitution  provides  that  full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts, 
reeorde,  and  judicial  proceedings  of  every  other  State ;  and  that 
Congress  may,  by  general  laws,  prescribe  the  manner  in  which 
siKdi  records  shall  be  proved,  and  the  effect  thereof.    Congress 
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ba»  exercised  th»t  power,  and  provided  u>  ^ffgiBl  tb#t  tbay  «kldl 
be  autbandcated  by  the  ajbteatatioB  of  <;b9  clerfc  wder  the  ttmt 
of  the  court,  with  the  certificate  of  the  judge  that  the  attesta- 
tion is  in  due  form.  Bissell  ▼.  Bri^g*^  9  Maee.  461;  Bank  ^ 
the  United  Stateu  v.  MisrchanW  Bmk  of  BaUinuyre,  7  GiU 
(Md.),  415. 

Records  of  State  courts,  in  order  thet  they  way  be  admissible 
in  the  courts  of  other  States,  must  be  authestM^ated  as  required 
m  that  provision  ;  b«it  the  act  of  Congress  does  not  apply  to  the 
courts  of  the  United  States,  nor  to  the  public  acta,  reeords,  or 
judicial  proceedings  of  a  State  court  to  be  used  as  evidence  in 
another  court  of  the  same  State.  Gonchi^ive  support  to  that 
proposition  is  found  in  many  decided  ceaes  in  addition  to  those 
to  which  reference  has  already  been  m0de.  Jmkine  y.  Kin^Utft 
8  Johns.  (N.  Y.)  Ces.  474 ;  Adamn  v.  Le»her,  8  BlacW.  (Ind.) 
24X ;  Murray  y.  Mar»K  2  Hayw.  (N.  C.)  290. 

Circuit  and  district  courts  of  the  United  States  <vertoinly 
cannot  be  considered  as  foreign  in  any  sense  of  the  term,  either 
in  respect  to  the  State  courts  in  which  they  sit,  or  ee  respects 
the  Circuit  or  District  Court  of  another  circuijt  or  dietrict.  On 
the  contrary,  they  are  domestic  tribunals,  whose  proceedings  ail 
other  courts  of  the  country  are  bound  to  respect,  when  authenti- 
cated by  the  certificate  of  the  derfc  under  the  seal  of  the  court, 
the  rule  being  that  the  Circuit  Court  of  one  circuit  or  the 
District  Court  of  one  district  is  presumed  to  know  the  9eal  of 
the  Circuit  or  District  Court  of  another  circuit  or  district,  ip 
the  same  manner  as  each  court  withio  a  State  is  presuiued  to 
know  and  recognize  the  seal  of  any  other  court  within  the  seme 
State.     Womaek  v.  Dearman^  7  Port.  (Ala.)  513. 

Attempt  was  made  in  the  Supreme  Court  4>f  Mefl#achasetits 
to  exclude  the  record  of  a  conviction  m  the  Ariuninal  ^^Ojunt, 
upon  the  ground  that  it  was  not  duly  authenticated,  it  appear*^ 
ing  that  it  was  certified  by  the  clerk  imder  the  seal  of  the  court 
without  the  certificate  of  the  Chief  Justice ;  \mt  the  Supreme 
Court  held,  Shaw,  C.  J.,  giving  the  opinion,  that  the  copy  of 
the  proceedings  of  any  court  of  record  m  that  S^tats,  certified 
to  he  a  true  copy  o|  the  record  of  suc^  court  by  tJ^  cler]^  of 
such  court,  wider  the  ^eal  thereof^  is  competent  evidence  p| 
the  exisfa^nee  o/F  such  record  in  every  Ather  judi^Md  trih'me) 
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in  the  Commonwealth.  Commonwealth  v.  Phillip$y  11  Pick. 
(Mass.)  SO.  Since  that  time,  it  has  been  held  by  that  court  that 
it  is  not  necessary,  in  order  to  render  a  copy  of  a  record  of  a 
court  in  that  State  competent  evidence  in  another  court  of  the 
State,  that  it  should  be  an  exemplified  copy  under  the  seal  of 
the  court,  if  it  is  duly  certified  by  the  clerk  as  a  true  copy  of 
the  record.  Chamherlin  v.  Ball^  16  Gi-ay  (Mass.),  862 ;  Ladd 
T.  Blunt,  4  Mass.  402. 

Three-quarters  of  a  century  ago,  it  was  decided  by  the  Su- 
preme Court  of  New  York  that  a  record  of  a  judgment  rendered 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts  was  admissible  in  evidence,  it  appearing  that  it 
was  authenticated  in  the  ordinary  method  practised  in  the 
courts  of*  that  Commonwealth ;  and  they  placed  their  decision 
upon  two  grounds :  1.  That  the  record  was  the  record  of  a 
Federal  court.  2.  That  the  act  of  Congress  requiring  exempli- 
fication did  not  apply  in  such  a  case.  Jenkins  v.  Kinsley,  Col. 
&  C.  (N.  Y.)  Cas.  136. 

Viewed  in  the  light  of  these  authorities,  to  which  many  more 
might  be  added,  we  are  all  of  the  opinion  with  the  Supreme 
Court  of  Connecticut,  that  it  is  not  absolutely  necessary  that 
the  record  of  a  judgment  should  be  authenticated  in  the  mode 
prescribed  by  the  act  of  Congress  referred  to,  to  render  the 
same  admissible  in  the  courts  of  the  United  States ;  that  the 
District  Court  of  the  United  States,  even  out  of  the  State  com- 
posing the  district,  is  to  be  regarded  as  a  domestic  and  not 
a  foreign  court,  and  that  the  records  of  such  a  court  may  be 
proved  by  the  certificate  of  the  clerk  under  the  seal  of  the 
court,  without  the  certificate  of  the  judge  that  the  attestation 
is  in  due  form.  Adams  v.  Way,  88  .Conn.  419 ;  Michener  v. 
Payson,  18  N.  B.  R.  50 ;  Mason  v.  Lawrason,  1  Cranch,  C.  C. 
190. 

Bankiniptcy  proceedings  are  in  all  cases  deemed  matters  of 
record,  and  are  to  be  carefully  filed  and  numbered ;  but  they  are 
not  required  to  be  recorded  at  large.  Short  memoranda  of  the 
same  shall  be  made  in  books  provided  for  the  purpose,  and  kept 
in  the  office  of  the  clerk ;  and  the  provision  is  that  the  books 
shall  be  open  to  public  inspection.  Copies  of  such  records, 
duly  certified  under  the  seal  of  the  court,  shall  in  all  cases 
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be  prima  facie  eyidence  of  the  facts  therein  stated.    14  Stat. 
686. 

Suffice  it  to  say,  that  the  records  of  the  bankmptcy  proceed- 
ings admitted  in  evidence  by  the  court  below  were  authenti- 
cated in  exact  conformity  with  the  directions  of  the  Bankrupt 
Act,  and  were,  in  the  judgment  of  the  court,  properly  admitted 
in  evidence ;  which  is  all  that  need  be  said  in  response  to  the 
fifth  exception. 

Exceptions  .were  also  taken  to  the  rulings  of  the  court  in 
refusing  to  instruct  the  jury  as  requested  by  the  defendant,  and 
to  the  instruction  given  to  the  jury;  but  it  is  not  necessary  to 
give  those  exceptions  a  separate  examination,  for  the  reasons 
that  the  material  questions  involved  are  substantially  the  same 
as  those  presented  in  the  exceptions  to  the  rulings  of  the  court, 
already  sufficiently  considered.  Even  suppose  the  assignment 
of  errors  presents  all  the  questions  involved  in  the  exceptions, 
still  it  is  clear  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 


Insubancb  Company  v.  Dayss. 

1.  Ntm  York  Ufi  Ituuranee  Companif  t.  Statham  H  al.,  98  U.  S.  24,  TeafllmMd. 

2.  Where,  as  in  this  case,  the  legal  effect  of  a  policy  of  insurance  is  that  the  pre- 

miums shall  be  paid  to  the  company  at  its  domicile,  the  indorsement  on  the 
margin  of  the  instrument,  that  "  all  receipts  for  premiums  paid  at  agencies 
are  to  be  signed  by  the  president  or  actuary  "  of  the  company,  is  not  an 
agreement  on  its  part  to  rary  the  condition  of  the  contract,  and  to  make 
any  particular  agency  the  legal  place  of  payment,  but  is  merely  a  notice  to 
the  assured  that  he  must  not  pay  to  an  agent,  or  at  an  agency,  without 
getting  a  receipt  signed  by  the  president  or  actuary. 

8.  A  resident  of  Virginia,  who  had  been  before  the  war  a  local  agent  of  a  North- 
ern insurance  company,  refused  to  receiye  the  renewal  premium,  due  Dec. 
28, 1861,  tendered  him  upon  a  policy  of  insurance  upon  the  life  of  a  resi- 
dent of  that  State.  His  refusal  was  based  upon  the  ground  that  he  had 
receired  no  renewal  receipts  from  the  company,  without  which  he  could 
not  reoeire  the  premium,  and  that  the  money,  if  received,  would  be  lia- 
ble to  confiscation  by  the  Confederate  goTemment.  The  evidence  further 
failed  to  show  that  the  company  had  consented  to  his  continuing  to  act  as 
such  agent  during  the  war,  or  that  he  did  so  continue.  Beld,  that,  waiving 
the  consideration  of  any  question  hi  regard  to  the  validity  of  an  insurance 
upon  the  life  of  an  alien  enemy,  such  tender  of  payment  did  not  bind  the 
company. 

4.  The  effect  of  a  state  of  war  upon  the  question  of  agency  discntsed. 
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Bbbob  to  tha  Ciremt  Caart  at  the  UBitod  Stains  fer  Hbm 
Eastern  District  of  Virginia. 

This  was  im  action  on  a  poiiejr  of  Ufa  iBsnianae  issiiAd  by 
tha  Haw  York  Life  Insurance  Company,  a  Vaw  Taik  aorpofVr 
tiop,  baiore  the  war,  upon  tha  life  of  Slomaa  Da^ia,  a  aitisirai 
and  rasident  of  the  State  of  Virginia.  The  policy  contaiuad 
tha  usual  condition,  to  be  ¥oid  if  the  renewal  premiums  wara 
not  promptly  paid.  They  were  regularly  paid  until  tha  begin* 
ning  of  tha  war.  Tha  last  payment  was  made  Qec.  28,  I860. 
Tha  company,  pravious  to  the  war,  had  an  agent,  A.  B.  Gar- 
land, lasiding  in  Petersburg,  Va.,  where  the  assured  also  nesidad ; 
and  premiums  on  this  policy  were  paid  to  him  in  the  nsnal  way, 
ha  giving  receipts  therefor,  signed  by  tha  president  and  actuary, 
aa  provided  on  tha  margin  of  the  policy,  which  were  usually 
sent  to  tha  agent  about  thirty  days  in  advance  of  the  maturifty 
of  tka  ^ramium.  About  a  year  after  the  war  broke  out,  tha 
agent  entered  Aa  Confederate  earviee  as  a  major,  and  remainad 
io  that  «arvjkia  UAtU  the  close  of  the  war. 

Offer  of  payment  of  the  premium  next  due  was  made  to  the 
agent  in  December,  1861,  which  he  declined,  alleging  that  he  had 
received  no  receipts  {rom  the  company,  and  that  the  money,  if  he 
did  receive  it,  would  be  confiscated  by  the  Confederate  govern- 
ment. A  similar  offer  was  made  to  him  after  the  dose  of  the  war, 
wl^ich  he  also  declined.  He  testified  that  he  refused  to  receive 
any  premiums,  had  oo  communication  with  the  company  during 
tha  war,  and  after  it  terminated  did  not  resume  hja  agency. 

Sloman  Davis  died  in  September,  1867. 

The  plaintiff  below  was  assignee  of  the  policy,  and  claimed 
to  recover  the  amount  thereof,  910,000,  upo^  tha  giowd  tbat 
he  was  guilty  of  no  laches,  and  that  at  the  dose  of  the  war  tke 
policy  revived. 

It  is  unnecessary  to  statQ,  iu  detail,  the  proceedings  ^Jt  the 
trial.  The  plaintiff  contended,  and  the  judge  instruatad  the 
jury,  in  substance,  that  they  might  infer  from  the  evid^ce 
thiU;  the  place  of  payn^ient  intended  by  the  parties  w^s  »t  the 
rasidMica  of  tiie  plaintiff,  and  that,  if  tha  eompfiny  did  not 
fumiflh  receipts  to  its  agent,  so  that  the  premiums  could  be 
paid  according  to  the  terms  of  the  policy,  it  was  not  the  fault 
of  the  pliinljff  {  mi,  U  h«  w«s  wi4j  md  jo&red  tp  p»y  Mi 
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premium  to  the  agent,  there  eould  be  no  forfeitara  of  tbe  po]i«]r, 
if  within  reasonable  time  after  the  war  he  ftiideaTored  tp  f^f 
his  premiums,  and  the  company  refused  to  receive  them.  On 
the  other  hand,  the  defendant  contended  that  the  war  put  an 
end  to  the  agency  of  Garland,  and  the  offer  to  pay  the  premium 
to  him  was  of  no  validity,  and  the  failure  to  pay  rendered  the 
policy  void.  This  view  was  rejected  by  the  court,  and  a  verdict 
was  rendered  for  the  amount  of  the  policy,  less  the  amount  of 
certain  premium  notes  which  had  been  given  by  the  AflBured. 

Judgment  was  rendered  upon  the  verdict,  and  tbs  oompoAjr 
then  brought  the  case  here. 

Mr.  Matt.  R.  Carpenter  for  the  plaintiff  in  error. 

This  case  falls  exactly  within  the  principles  declared  in  Ntii0 
York  Life  Insurance  Co.  v.  Statham  et  al.^  93  U.  S.  24,  and  i^ 
judgment  below  must  be  reversed.  The  outbreak  o{  the  war 
dissolved  all  executory  contracts  between  citizens  of  one  bellig- 
erent and  those  of  the  other,  and  put  an  end  to  all  iotereourse 
or  dealings.  Matthews  v.  McStea^  91  U.  S.  7.  The  policy  was* 
therefore,  absolutely  annulled,  and  no  subsequent  agreeoaent 
between  the  assured  and  the  company  during  the  war  oould 
revive  it.  It  follows  that  every  agency  of  the  company  in 
any  State  declared  to  be  in  rebellion  was  terminated.  The 
company  could  not  authorize  its  agent  to  do  what  it  was  ex 
pressly  forbidden  to  do  by  the  President's  proclamation  of  Aug. 
16,  1861,  issued  in  pursuance  of  the  act  of  Congress  of  July 
18  of  that  year. 

But  if  the  law  were  otherwise,  there  was  no  evidence  fxom 
which  the  jury  could  find  that  the  party  to  whom  the  renewal 
premium  was  tendered  in  December,  1861,  was  authorized  by 
the  company  to  act  in  its  behalf  after  the  commenoement  of 
the  war.  He  refused  the  money,  upon  the  ground  that  h^  bad 
no  authority  to  accept  it. 

Mr.  Samuel  B.  Paul^  contra. 

Garland  was  duly  i^pointed  agent  of  the  company,  ao^ 
acted  as  such.  This  authority  was  not  revoked  by  the  ^oom- 
pany  after  hostilities  commenced.  The  presumption  is,  tbut 
the  same  relations  continued  between  him  and  the  coiMpamy 
which  had  previously  existed,  and  a  payment  or  a  teodbr  ($1 
payment  to  him  was  as  valid  as  if  it  had  been  made  to  the  'Ofw* 
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pany.    His  agency  was  not  revoked  by  the  war.    FretM  ▼. 
Starery  22  WaU.  198. 

Mb.  Justice  Bbadley  delivered  the  opinion  of  the  court. 

It  is  obvious  that  this  case  is  nearly  on  all-fours  with  that  of 
New  York  Life  Insurance  Co.  v.  Statham  et  aLy  98  U.  S. 
24,  decided  by  this  court  at  the  last  term.  As  we  still  ad- 
here to  the  views  there  expressed,  we  do  not  deem  it  neces- 
sary to  reiterate  them.  But  the  questions  which  received 
special  discussion  on  that  occasion  were,  whether  a  failure  to 
pay  the  stipulated  premiums  involved  a  forfeiture  of  the  .policy, 
although  such  failure  was  caused  by  the  existence  of  the  war ; 
and  what  were  the  mutual  rights  of  the  parties  consequent  upon 
forfeiture  under  such  circumstances.  The  point  which  is  now 
most  strenuously  relied  on,  namely,  the  supposed  power  of  the 
agent  of  a  Northern  company  to  receive  premiums  in  a  Southern 
State  in  insurrection  after  the  war  broke  out,  and  the  sup- 
posed right  of  a  policy-holder  to  tender  them  to  such  agent, 
although  involved  in  the  case,  was  not  specially  adverted  to 
in  the  opinion  of  the  court.  We  propose  to  add  some  observa- 
tions on  this  branch  of  the  subject. 

First,  however,  a  few  words  with  regard  to  the  position  that 
there  was  competent  evidence  for  the  jury  to  infer  that  the 
place  of  payment  intended  by  the  parties  was  the  place  of  resi- 
dence of  the  assured.  This,  we  think,  is  entirely  untenable. 
The  legal  effect  of  the  policy  itself  was,  that  payment  should 
be  made  to  the  company  at  its  domicile.  The  indorsement  on 
the  margin,  which  is  much  relied  on  by  the  plaintiff's  counsel, 
has  no  such  effect  as  he  attributes  to  it.  It  is  in  these  words : 
"  All  receipts  for  premiums  paid  at  agencies  are  to  be  signed 
by  the  president  or  actuary."  This  is  simply  a  notice  to  the 
assured,  that,  if  he  shall  pay  his  annual  premium  to  an  agent, 
or  at  an  agency,  he  must  not  do  so  without  getting  a  receipt 
signed  by  the  president  or  actuary  of  the  company.  How  this 
caution  can  possibly  be  construed  into  an  agreement  on  the 
part  of  the  company  to  make  any  particular  agency  the  legal 
place  of  payment  of  premium  it  is  difficult  to  see.  The  cir- 
cumstances show  nothing  but  the  common  case  of  the  establish- 
ment of  an  agency  for  the  mutual  convenience  of  the  parties, 
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and  do  not  present  the  slightest  ground  for  yarying  the  legal 
effect  of  their  written  contract.  We  think,  therefore,  that  the 
charge  was  erroneous  on  this  point.  Of  course,  we  do  not 
mean  to  be  understood  as  holding,  that,  as  long  as  an  agency  is 
continued,  a  tender  to  the  agent  would  not  be  valid  and  bind- 
ing on  the  company. 

But  we  deem  it  proper  to  consider  more  partipularly  the 
question  of  agency,  and  the  alleged  right  of  tendering  premiums 
to  an  agent,  during  the  war. 

That  war  suspends  all  commercial  intercourse  between  the 
citizens  of  two  belligerent  countries  or  States,  except  so  far  as 
may  be  allowed  by  the  sovereign  authority,  has  been  so  often 
asserted  and  explained  in  this  court  within  the  last  fifteen  years, 
that  any  further  discussion  of  that  proposition  would  be  out  of 
place.  As  a  consequence  of  this  fundamental  proposition,  it 
must  follow  that  no  active  business  can  be  maintained,  either 
personally  or  by  correspondence,  or  through  an  agent,  by  the 
citizens  of  one  belligerent  with  the  citizens  of  the  other.  The 
only  exception  to  the  rule  recognized  in  the  books,  if  we  lay 
out  of  view  contracts  for  ransom  and  other  matters  of  absolute 
necessity,  is  that  of  allowing  the  payment  of  debts  to  an  agent 
of  an  alien  enemy,  where  such  agent  resides  in  the  same  State 
Avith  the  debtor.  But  this  indulgence  is  subject  to  restrictions. 
In  the  first  place,  it  must  not  be  done  with  the  view  of  trans- 
mitting the  funds  to  the  principal  during  the  continuance  of 
the  war ;  though,  if  so  transmitted  without  the  debtor's  conniv- 
ance, he  will  not  be  responsible  for  it.  Washington,  J.,  in  Conn 
V.  Fenn,  Pet.  C.  Ct.  496 ;  Buchanan  v.  Curry,  19  Johns.  (N.  Y.) 
141.  In  the  next  place,  in  order  to  the  subsistence  of  the 
agency  during  the  war,  it  must  have  the  assent  of  the  parties 
thereto,  —  the  principal  and  the  agent.  As  war  suspends  all 
intercourse  between  them,  preventing  any  instructions,  supervi- 
sion, or  knowledge  of  what  takes  place,  on  the  one  part,  and 
any  report  or  application  for  advice  on  the  other,  this  relation 
necessarily  ceases  on  the  breaking  out  of  hostilities,  even  for 
the  limited  purpose  before  mentioned,  unless  continued  by  the 
mutual  assent  of  the  parties.  It  is  not  compulsory ;  nor  can  it 
be  made  so,  on  either  side,  to  subserve  the  ends  of  third  par^ 
ties.     If  the  agent  continues  to  act  as  such,  and  his  so  acting  is 
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snbaeqaently  ratified  by  the  principal,  or  if  the  principal's  assent 
is  eirinced  by  any  other  circumstances,  then  third  parties  may 
safely  pay  money,  for  the  use  of  the  principal,  into  the  agent's 
hands ;  but  not  otherwise.  It  is  not  enough  that  there  was  an 
Sgency  prior  to  the  war.  It  would  be  contrary  to  reason  that 
a  man,  without  his  consent,  should  continue  to  be  bound  by 
the  acts  of  one  whose  relations  to  him  have  undergone  snch  a 
fundamental  alteration  as  that  produced  by  a  war  between  the 
t\«o  countries  to  which  they  respectively  belong ;  with  whom 
he  can  have  no  correspondence,  to  whom  he  can  communicate 
no  instructions,  and  over  whom  he  can  exercise  no  control.  It 
would  be  equally  unreasonable  that  the  agent  should  be  com- 
pelled to  continue  in  the  service  of  one  whom  the  law  of 
nations  declares  to  be  his  public  enemy.  If  the  agent  has 
property  of  the  principal  i^  his  possession  or  control,  good  faith 
and  fidelity  to  his  trust  will  require  him  to  keep  it  safely  during 
the  war,  and  to  restore  it  faithfully  at  its  close.  This  is  all. 
The  injustice  of  holding  a  principal  bound  by  what  an  agent, 
acting  without  his  assent,  may  do  in  such  cases,  is  forcibly 
illustrated  by  Mr.  Justice  Davis,  in  delivering  the  opinion  of 
this  court  in  Fretz  v.  Stover^  22  Wall.  198.  In  that  case,  the 
agent  had  collected  in  Confederate  funds  the  amount  due  on  a 
bond.  Having  asserted  that  the  agent  had  no  authority  to  do 
this,  the  learned  Justice  adds :  ^^  If  it  were  otherwise,  then,  as 
long  as  the  war  lasted,  every  Northern  creditor  of  Southern  men 
was  at  the  mercy  of  the  agent  he  had  employed  before  the  war 
commenced.  And  his  condition  was  a  hard  one.  Directed  by 
his  government  to  hold  no  intercourse  with  his  agent,  and 
therefore  unable  to  change  instructions  which  were  not  appli- 
cable to  a  state  of  war,  yet  he  was  bound  by  the  acts  of  his 
agent  in  the  collection  of  his  debts,  the  same  as  if  peace  pre- 
vailed. It  would  be  a  reproach  to  the  law,  if  creditors,  without 
fault  of  their  own,  could  be  subjected  to  such  ruinous  conse- 
quences." These  observations  have  a  strong  bearing  upon  the 
point  now  under  consideration. 

What  particular  circumstances  will  be  sufficient  to  show  the 
consent  of  one  person  that  another  shall  act  as  his  agent  to 
receive  payment  of  debts  in  an  enemy's  country  during  war, 
may  sometimes  be  difficult  to  determine.     Emerigon  says,  that 


Oct.  1877.]  IM80BANCB  Co.  V.  DlYIS.  481 


if  a  foreigner  ia  forced  to  depart  from  one  country  in 
quence  of  a  declaration  of  war  with  bis  own,  he  may  kare  a 
power  of  attorney  to  a  friend  to  collect  his  debts,  and  eten  io 
sue  for  them.  Traits  des  Assurances,  voL  i.  567.  But  though 
a  power  of  attorney  to  collect  debts,  given  under  such  circum- 
stances, might  be  valid,  it  is  generally  conceded  that  a  power 
of  attorney  cannot  be  given,  during  the  existence  of  war,  by  a 
citizen  of  one  of  the  belligerent  countries  resident  therein,  to 
a  citizen  or  resident  of  the  other ;  for  that  would  be  holding 
intercourse  with  the  enemy,  which  is  forbidden.  Perhaps  it 
may  be  assumed  that  an  agent  ante  bdlum^  who  continues  to 
act  as  such  during  the  war,  in  the  receipt  of  money  or  property 
on  behalf  of  his  principal,  where  it  is  the  manifest  interest  of 
the  latter  that  he  should  do  so,  ad  in  the  collection  of  rents  And 
other  debts,  the  assent  of  the  principal  will  be  presumed,  unless 
the  contrary  be  shown  ;  but  that,  where  it  is  against  his  inter- 
est, or  would  impose  upon  him  some  new  obligation  or  burden, 
his  assent  will  not  be  presumed,  but  must  be  proved,  either  by 
his  subsequent  ratification,  or  in  some  other  manner. 

In  some  way,  however  it  must  appear,  that  the  alleged 
agent  assumed  to  act  as  such,  and  that  the  alleged  principal 
consented  to  his  so  acting.  It  is  believed  that  no  well-consid- 
ered case  can  be  found  anterior  to  these  life-insurance  cases 
which  have  arisen  out  of  the  late  civil  war,  in  which  the  exist- 
ence or  continuance  of  an  agency,  under  the  circumstances 
above  referred  to,  have  been  established  contrary  to  the  assent 
of  the  alleged  parties  to  that  relation.  Conn  v.  Penn^  nupra^ 
is  the  leading  authority  on  this  subject  in  this  country.  The 
question  in  that  case  was  whether  the  claimants  of  land  in 
Pennsylvania,  under  contracts  of  purchase  from  the  propri- 
etaries (the  Penns)  before  the  revolutionary  war,  were  en- 
titled to  an  abatement  of  interest  during  the  war ;  and  Justice 
Washington  held  that  this  depended  on  the  question  whether, 
during  the  war,  the  proprietaries,  being  alien  enemies,  ^*  had  in 
the  United  States  a  known  agent,  or  agents,  authorized  to  re- 
ceive the  purchase-money  and  quit-rents  due  to  them  from  the 
complainants,"  the  vendees.  To  enable  the  parties  to  adduce 
pnx)f  on  this  point,  the  court  allowed  further  evidence  to  be 
taken.    The  same  thing  was  held,  at  the  same  term,  in  the 
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ease  of  Dennison  et  al.  t.  Imbrie^  8  Wash.  896,  where  Justice 
Washington  says  :  **  We  think  that  if  the  alien  enemy  has  an 
agent  in  the  United  States,  or  if  the  plaintiff  himself  was  in 
the  United  States,  and  either  of  these  facts  known  to  the  debtor, 
interest  ought  not  to  abate."  It  is  obvious  that,  in  these  cases, 
the  judge  assumed  that  the  relation  of  agency,  if  it  existed,  did 
so  with  the  mutual  consent  of  the  parties  thereto.  And  the 
same  observation,  it  is  believed,  may  be  made  with  regard  to 
all  other  cases  on  the  subject,  except  some  that  have  been  very 
recently  decided. 

The  same  inference  may  be  deduced  from  the  cases  decided 
in  this  court  when  the  subject  of  payment  to  agents  in  an 
enemy^s  country  has  been  discussed.  Amongst  others  we  may 
refer  to  the  following  :  Ward  v.  SmitTi^  7  Wall.  447 ;  Brown  v. 
Hiatts,  16  id.  177  ;  Montgomery  v.  United  Statea^  id.  895  ;  Fretz 
V.  Stover,  22  id.  198. 

In  some  recent  cases  in  certain  of  the  State  courts  of  last 
resort,  for  whose  decisions  we  always  entertain  the  highest 
respect,  a  different  view  has  been  taken ;  but  we  are  unable 
to  concur  therein.  In  our  judgment,  the  unqualified  assump- 
tion on  which  those  decisions  are  based  —  namely,  "once  an 
agent  always  an  agent ; "  or,  in  other  words,  that  an  agency 
continues  to  exist  notwithstanding  the  occurrence  of  war  be- 
tween the  countries  in  which  the  principal  and  the  agent 
respectively  reside  —  is  not  correct,  and  that  the  continuance 
of  the  agency  is  subject  to  the  qualifications  which  we  have 
stated  above. 

Now,  in  the  present  case,  except  at  the  very  commencement 
of  the  troubles,  before  the  President's  proclamation  of  non- 
intervention had  been  issued,  and  when  it  was  yet  uncertain 
what  the  differences  between  the  two  sections  would  amount  to, 
there  is  not  the  slightest  evidence  that  the  company  authorized 
Garland  to  act  for  it  at  all ;  and  the  latter  expressly  refused  to 
do  so  when  requested,  both  on  the  ground  of  having  received 
no  receipts  from  the  company  (which  were  his  only  authority 
for  rexseiving  payments),  and  of  the  liability  of  the  funds  to  be 
confiscated  in  his  hands.  The  war  suspended  his  agency  for 
all  active  purposes,  and  it  could  not  be  continued  even  for  the 
collection  of  premiums  without  the  defendant's  consent ;  and 
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this,  so  far  as  appears,  was  never  given,  either  expressly  or  by 
subsequent  ratification.  Under  these  circumstances,  it  cannot 
be  affirmed  that  the  plaintiff  could  bind  the  defendant  by  a 
tender  of  payment  to  the  supposed  agent.  However  valid  a 
payment  may  be,  if  made  to  an  agent  in  time  of  war,  where  he 
consents  to  act  as  such,  and  has  the  assent  of  his  principal 
in  so  acting,  an  oflfer  of  payment  cannot  have  any  force  or 
effect  if  neither  of  these  circumstances  exist. 

Waiving,  therefore,  the  consideration  of  any  question  that 
may  be  made  with  regard  to  the  validity  of  an  insurance  on 
the  life  of  an  alien  enemy,  we  think  that  in  the  present  case 
there  was  not  the  slightest  foundation  for  the  court  to  charge, 
as  it  did  in  effect,  that  a  tender  of  the  premium  to  Garland  in 
Petersburg  was  a  good  tender,  and  binding  on  the  company. 

We  do  not  mean  to  say,  that  if  the  defendant  had  continued 
its  authority  to  the  agent  to  act  in  the  receipt  of  premiums 
during  the  war,  and  he  had  done  so,  a  payment  or  tender  to 
him  in  lawful  money  of  the  United  States  would  not  have  been 
valid ;  nor  that  a  stipulation  to  continue  such  authority  in  case 
of  war,  made  befora  its  occurrence,  would  not  have  been  a  valid 
stipulation ;  nor  that  a  policy  of  life  insurance  on  which  no 
premiums  were  to  be  paid,  though  suspended  during  the  war, 
might  not  have  revived  after  its  close.  We  place  our  decision 
simply  on  the  ground  that  the  agency  of  Garland  was  termi- 
nated by  the  breaking  out  of  the  war,  and  that,  although  by  the 
consent  of  the  parties  it  might  have  been  continued  for  the 
purpoM  of  receiving  payments  of  premiums  during  the  war, 
there  is  no  proof  that  such  assent  was  given,  either  by  the  de- 
fendant or  by  Garland ;  but  that,  on  the  contrary,  the  proof  is 
positive  and  uncontradicted,  that  Garland  declined  to  act  as 
agent. 

JudftnetU  reverted^  with  direetionB  to  award  a  venire  faeicu  de 


Ms.  JuBTiGB  Clifford  dissented. 


IKOft.  ▼. 
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Bbabd  v.  Bubts. 

1.  The  acts  of  Congress,  respectively  approved  March  8,  1868  (12  Stat.  766), 
and  May  11, 1866  (14  id.  46),  extend  protection  to  all  persons  for  acts  taey 
committed  in  subordination  to  the  military  authorities  engaged  in  conduct- 
ing the  war,  and  confer  upon  them  tlie  same  exemption  from  liability  to 
suit  which  belonged  to  tlie  President,  the  Secretary  of  War,  and  the  depart- 
ment commanders. 

2  Where  a  bill  was  filed  in  1866  for  an  injunction  against  cutting  wood  on  the 
complainant's  land  in  Tennessee,  and  for  an  account  of  what  had  been 
already  cut,  and  the  defendant,  answering,  set  up  that  he  had  cut  the  wood 
"as  an  authorized  agent  of  the  government  of  tlie  United  States,  and  for 
military  purposes,  under  the  direction  and  authority  of  the  military  authori- 
ties/' and,  in  further  answering,  pleaded  that  he  had  a  right  to  do  so,  as 
appeared  by  an  order  .or  authority  from  one  D.  V.  Brown,  wood  agent  of 
the  United  States  military  railroads,  authorizing  him  to  cut  wood  on  said 
land,  as  follows :  — 

^  Knoxyillb,  Tbmn.,  May  9, 1866. 
**  James  S.  Beard  is  hereby  aathorized  to  cat  wood  for  the  U.  S.  M.  R.  on  the  lands 
of  Joseph  Burts,  John  Lyle,  Dillard  Love,  by  order  of  the  superintendent. 

"D.  V.  Bbowm,  WoodAgetU.*' 

—  and  the  court,  after  finding  that  the  defendant's  answer  was  sustained  by 
the  proofs,  entered  a  decree  dismissing  the  bill, —  Held,  1.  Tliat  the  facts  so 
found  were  conclusive  upon  a  bill  of  review  alleging  errors  apparent  on  the 
face  of  the  decree.  2.  That  it  cannot  be  properly  assumed  that  the  paper 
signed  D.  V.  Brown  was  all  the  evidence  from  which  the  court  concluded 
that  the  defendant  acted  under  the  warrant  of  the  military  authorities  of 
the  government.  S.  That  as  the  wood  was  received  by  them  and  used  for 
the  military  railroads,  before  operations  for  the  suppression  of  the  rebellion 
had  ceased,  the  paper,  although  in  form  permissive  only,  was  a  sufflciept 
justification  and  defence. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Tennessee. 

Mr.  A.  Q-.  Riddle  for  the  plaintifiF  in  error. 
Mr.  Robert  Q-.  Ingersoll^  contra, 

Mb.  Justice  Stbong  delivered  the  opinion  of  the  oonrt. 

This  was  a  bill  of  review,  to  which  a  demurrer  was  interposed 
by  the  defendant  in  the  Chancery  Court  where  it  was  filed ; 
and,  after  hearing,  the  bill  was  dismissed.  The  decree  of  the 
Chancellor  was  then  reversed  by  the  Supreme  Court  of  the 
State,  the  demurrer  was  disallowed,  and,  without  any  permission 
given  to  the  defendant  to  answer,  the  decree  in  the  original 
suit,  which  the  bill  sought  to  have  reviewed,  was  vacated  and 
annulled.     The  court  then  proceeded  to  decree  against  the 
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defendant  Beard  on  the  original  cause  of  action,  and  remanded 
the  case  to  the  Chancery  Court  for  an  account.  An  account 
was  accordingly  ordered  in  that  court,  and  a  final  decree  was 
entered  against  the  defendant,  and  subsequently  affirmed  by 
the  Supreme  Court.  It  is  to  this  action  that  the  present  writ 
of  error  has  been  sued  out. 

We  have  not  before  us  the  record  of  the  original  suit,  which 
was  instituted  in  1865,  and  in  which  a  final  decree  against  the 
plaintiff  was  made  Nov.  27,  1868.  All  we  can  know  of  it  is 
what  we  learn  from  the  bill  of  review.  From  that  it  appears 
to  have  been  a  bill  for  an  injunction  against  trespass  and  cut- 
ting wood  upon  the  plaintiff's  land,  and  for  an  account  of  what 
had  already  been  cut.  The  defendant  answered,  admitting 
that  he  had  cut  one  hundred  and  fifty-five  and  one-third  cords 
of  wood,  and  setting  up  in  justification  *^  that  he  cut  it  as  an 
authorized  agent  of  the  government  of  the  United  States,  and 
for  military  purposes,  and  under  the  direction  and  authority 
of  the  military  authorities. '^  In  further  answer,  he  averred 
*'  tliat  he  was  protected  by  the  order  of  the  Secretary  of  War 
and  the  commanding  general  of  Tennessee." 

In  still  further  answer,  he  pleaded  that  he  had  a  right  to  cut 
wood  on  the  land,  as  appeared  by  an  order  or  authority  from 
one  D.  Y.  Brown,  wood  agent  of  the  United  States  military 
railroads,  and  directed  to  him,  authorizing  him  to  cut  wood  on 
said  land,  as  foUows :  — 

*<  Enoxtillb,  Tbnn.,  May  9,  1866. 

^^  James  S.  Beard  is  hereby  authorized  to  cut  wood  for  the  U.  8. 
M.  R.  on  the  lands  of  Joseph  Burts,  John  Lyle,  Dillard  Love,  by 
order  of  the  superintendent. 

"  D.  V.  Brown,  Wood  Agent.'' 

To  this  answer  no  replication  appears  to  have  been  filed ;  but 
evidence  was  submitted,  and,  after  hearing,  the  Chancellor  found 
that  Beard's  plea  of  justification  under  the  laws  of  the  United 
States,  and  by  military  authority  exercised  thereunder,  was  sus- 
tained, and  that  he  had  acted  in  pursuance  to  such  military 
authority.  The  plaintiff's  bill  was,  therefore,  dismissed,  and 
no  appeal  was  perfected. 

So  much  is  set  f  ^rth  in  the  bill  of  review,  in  which  it  is  also 
alleged  that   there  vas  error  in   the   original  decree.     That 
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M0igii6d,  aad  the  only  one  that  reqnires  notice,  ie  that  the  pre- 
leaded  authority  from  D.  V.  Brown,  wood  agent,  was  void,  and 
gave  the  defendant  no  authority  to  cut  the  wood,  as  there  was 
no  order  from  the  commanding  general  of  the  department  or 
Secretary  of  War  authorizing  the  same,  nor  any  act  of  Congress 
authorizing  the  trespass  at  the  time  and  place  when  and  where 
committed. 

Such  was  the  case  as  presented  to  the  Chancellor  by  the 
demurrer  to  the  bill,  and  such  was  the  case  submitted  to  the 
Supreme  Court  on  the  appeal  taken  from  the  Chancellor's  decree 
dismissing  it. 

It  is  obvious  the  only  important  inquiry  respects  the  validity 
of  the  authority  under  which  the  defendant  had  acted.  It 
claimed  to  be  a  privilege  or  immunity  under  the  laws  of  the 
United  States.  It  was  found  to  be  authentic  by  the  Chancellor 
in  his  original  decree,  and  its  authenticity  is  not  denied  in  the 
bill  of  review.  That,  therefore,  is  not  open  to  debate.  To 
sustain  a  bill  of  review,  there  must  be  errors  of  law  apparent 
on  the  face  of  the  decree,  or  some  new  matters  of  fact  material 
in  themselves,  and  discovered  after  the  rendition  of  the  decree. 
This  is  the  general  rule  in  equity,  and  it  is  the  rule  in  Tennes- 
see, declared  to  be  such  in  the  present  case.  The  facts  are  not 
open  for  a  re-trial,  unless  the  bill  asserts  that  new  evidence  has 
been  discovered,  not  obtainable  before  the  first  trial  by  the 
exercise  of  reasonable  diligence.  The  conclusions  of  fact  of 
the  court  or  Chancellor  are  conclusive.  In  view  of  what  the 
Chancellor  found  in  the  original  case,  it  would  seem,  therefore, 
his  conclusion,  that  the  defendant  in  cutting  the  wood  was  act- 
ing under  authority  from  the  military  authorities,  could  not  be 
reviewed  and  set  aside.  It  was  a  conclusion  of  fact  deduced 
from  evidence  he  had  before  him.  "But  the  Supreme  Court, 
while  admitting  that  the  original  decree  could  not  be  said  to 
contain  error  of  law  upon  its  face,  took  the  position  that  the 
pleadings  in  the  original  cause  might  be  looked  to ;  and,  if  the 
conclusions  drawn  from  admitted  facts  showed  error  in  law,  a  bill 
of  review  would  lie.  Accordingly,  the  court  assumed  that  the 
paper  signed  "  D.  V.  Brown,  wood  agent,"  was  all  the  evidence 
from  which  the  Chancery  Court  concluded  that  the  defendant 
acted  under  the  authority  or  warrant  of  the  military  authorities 
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of  the  goYemment  proyided  for  by  the  aot  of  Congress,  and 
held  that  evidence  insufficient  and  not  a  justification.  For  tbk 
reason  the  decree  of  the  Chancery  Court  dismissing  the  hill  of 
review  was  reversed,  and  so,  also,  was  the  decree  disnodssing  tbs 
original  bill. 

We  think  this  was  an  error.  The  act  of  Congress  of  May  11, 
1866,  14  Stat  46,  enacted  that  any  acts  done  or  omitted  to 
be  done  during  the  rebellion  by  any  person  under  and  by  virtue 
of  any  order,  written  or  verbal,  general  or  special,  issued  by 
the  President,  or  Secretary  of  War,  or  by  any  noilitary  officer 
of  the  United  States  holding  the  command  of  the  departBMOt, 
district,  or  place  where  such  acts  are  done  or  omitted,  ^all,  for 
the  purposes  of  defence,  come  within  the  purview  of  tbe  aot  af. 
March  8,  1863.  12  id.  766.  The  fourth  section  (^  the  latter 
act  made  the  order  of  the  President,  or  under  his  authority«  a 
defence  in  all  courts  to  any  action  for  acts  done  or  omitted  to 
be  done  under  or  by  virtue  of  such  order,  or  under  color  of  any 
law  of  Congress.  And  the  second  section  of  the  act  of  1866 
enacted  that,  when  the  order  is  in  writing,  it  shall  be  sufficient 
to  produce  in  evidence  the  original,  with  proof  of  its  authentic- 
ity, or  a  certified  copy  thereof,  or,  if  sent  by  telegraph,  the 
production  of  the  telegram  purporting  to  emanate  from  such 
military  officer  shall  be  prima  facie  evidence  of  its  authentiqity, 
or,  if  the  original  of  such  order  or  tel^ram  is  lost,  or  cann<lt 
be  produced,  secondary  evidence  thereof  shall  be  admissible,  9$ 
in  other  cases. 

Now,  that  the  defendant's  cutting  the  wood  was  under  suoli 
an  order,  was,  as  we  have  seen,  distinctly  found  as  a  fact  by  tiia 
Chancellor,  and  nothing  in  his  decree  shows  that  be  found  it  on 
the  evidence  of  the  paper  signed  "  D.  V.  Brown,  wood  agenti" 
alone.  No  assumption  that  he  did  can  be  justified ;  and,  if  it 
could  be,  the  order,  we  think,  was  prima  facie  sufficient.  It 
purported  to  have  been  issued  by  a  wood  agent  for  military  uses, 
namely,  for  the  use  of  the  military  railroads ;  and  the  wood  cut 
was  received  by  the  military  authorities.  It  is  a  l^timfite 
presumption  that  agents  who  aot  for  and  on  behalf  of  an  army 
in  the  field  are  acting  under  the  authority  of  its  oonunandor-; 
and  it  is  but  just  to  the  learned  court  to  say  that  it  madeino 
mttempt  to  review  the  finding  of  the  authenticity  ol  th^  3voim 
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papiBr.  They  confined  their  review  very  properly  to  inquiring 
what  was  the  meaning  of  the  order,  and  they  held  it  no  justifi- 
cation of  the  defendant  because  its  terms  were  not  compulsory, 
but  only  permissive.  Their  language  was,  "  There  can  be  no 
pretence,  upon  the  facts  set  forth  in  the  pleadings,  that  any 
such  thing  as  military  compulsion  existed  in  the  case,  for  the 
paper  only  imports  on  its  face  a  permission  to  do  the  act  com- 
plained of ; "  adding,  ^*  and  even  this  is  not  license  to  do  it  ema- 
nating from  any  recognized  military  authority."  Hence,  said 
the  court,  "  we  conclude  that  there  is  error  of  law  in  the  con 
elusion  of  the  Chancellor  upon  the  facts." 

If  in  saying  the  order  or  permission  or  license  did  not  ema- 
nate from  any  recognized  military  authority,  the  court  meant 
to  be  understood  as  itself  finding  a  fact,  the  determination  is 
a  finding  without  evidence,  and  in  opposition  to  a  finding  made 
on  evidence  confessedly  conclusive.  But  probably  the  court 
did  not  intend  to  be  so  understood. 

The  real  question  involved,  and  the  only  one  the  court  could 
consider  in  the  case,  therefore,  was  whether  the  paper  was  in- 
effective as  a  defence  merely  because  it  was  in  form  permissive 
only.  And  upon  this  question  we  are  unable  to  concur  in 
opinion  with  the  Supreme  Court  of  the  State.  While  it  may 
be  conceded  that  permission  to  do  an  act  is  not  compulsion, 
and  that  the  acts  of  March  8,  1863,  and  May  11, 1866,  afford 
no  protection  to  those  acting  voluntarily  and  for  their  own 
benefit,  the  pleadings  show  this  to  have  been  no  such  case. 
The  wood  was  cut  for  the  military  railroads,  under  military 
authority,  and  it  was  received  by  the  military  authorities  before 
military  operations  in  suppression  of  the  rebellion  had  ceased. 
The  form  of  the  order  we  regard  as  immaterial.  .  The  plain 
purpose  of  the  acts  of  Congress  was  to  extend  protection  to  all 
persons  who  might  act  in  subordination  to  the  military  authori- 
ties engaged  in  conducting  the  war.  Congress  purposed,  we 
think,  to  confer  upon  them  the  same  exemption  from  liability 
to  suit  which  belonged  to  the  President,  the  Secretary  of  War, 
and  the  department  commanders.  The  orders  of  which  the 
acts  speak  are  military  orders,  and  a  large  proportion  of  such 
orders,  it  is  weU  known,  are  merely  permissive  in  form.  They 
necessarily  leave  much  to  the  discretion  of  those  to  whom  they 
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are  addressed.  We  cannot  dbubt  that  Congi'ess  had  such  orders 
in  view,  and  that  its  action  was  intended  to  protect  against  civil 
suits  those  who  might  do  acts  either  commanded  or  authorized 
by  them. 

The  decree  of  the  Supreme  Court  of  Tennessee  must,  there- 
fore, be  revei'sed,  and  the  record  remitted  with  instructions  to 
reverse  the  last  decree  of  the  Chancellor,  and  direct  him  to  dis- 
miss the  bill  of  review ;  and  it  is  So  ordered. 


Railroad  Company  v,  Jonbs. 

1.  Neglifi^nce  may  consist  in  either  failing  to  do  what,  under  the  circumstances, 

a  reasonable  and  prudent  man  would  ordinarily  have  done,  or  in  doing  what 
he  would  not  have  done. 

2.  A.  was  one  of  a  party  of  men  employed  by  a  railroad  company  in  constructing 

and  repairing  its  roadway.  They  were  usually  conveyed  by  the  company 
to  and  from  the  place  where  their  services  were  required,  and  a  box-car  was 
assigned  to  their  use.  Although  on  several  occasions  forbidden  to  do  so, 
and  warned  of  the  danger.  A.,  on  returning  from  work  one  evening,  rode  on 
the  pilot  or  bumper  of  the  locomotive,  when  the  train,  in  passing  through  a 
tunnel,  collided  with  cars  standing  on  the  track,  and  he  was  injured.  There 
was  ample  room  for  him  in  the  box-car.  All  in  it  were  unhurt.  Held, 
1.  That,  as  A.  would  not  have  been  injured  had  he  used  ordinary  care  and 
caution,  he  is  not  entitled  to  recover  against  the  company.  2.  That  the 
knowledge,  assent,  or  direction  of  the  agents  of  the  company  as  to  what  he 
•did  at  the  time  in  question  is  immaterial.  The  company,  although  bound 
to  a  high  degree  of  care,  did  not  insure  his  safety. 

Ebbob  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  an  action  by  Jones  against  the  Baltimoi*e  and  Poto^ 
mac  Railroad  Company,  to  recover  damages  for  an  injury  re- 
ceived on  the  road  of  the  company.  Judgment  was  rendered 
in  his  favor,  and  the  company  brought  the  case  here. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr:  Enoch  Totten  for  the  plaintiff  in  error. 
Mr.  Edward  C,  Carrington  and  Mr.  Campbell  Carrington^ 
cfn'Jbra. 

Mb.  Justice  Swatke  delivered  the  opinion  of  the  court 
The  defendant  in  error  was  the  plaintiff  in  the  court  below 
Upon  the  trial  there,  he  gave  evidence  to  the  following  effect : 


fl 
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For  several  months  prior  to  the  12th  of  November,  187S«  hm 
was  in  the  service  of  the  company  as  a  day^labofer.  He  was 
one  of  a  party  of  men  employed  in  constructing  and  keeping 
in  repair  the  roadway  of  the  defendant.  It  was  usual  for  th€ 
defendant  to  convey  them  to  and  from  their  place  of  work. 
Sometimes  a  car  was  used  for  this  purpose ;  at  otbens,  only  a 
locomotive  and  tender  were  provided.  It  was  common,  whether 
a  car  was  provided  or  not,  for  some  of  the  men  to  ride  on  tiie 
pilot  or  bumper  in  front  of  the  locomotive.  This  was  done 
with  the  approval  of  Van  Ness,  who  was  in  chai'ge  of  the 
laborers  when  at  work,  and  the  conductor  of  the  train  which 
carried  them  both  ways.  The  plaintiff  had  no  connection  with 
the  train.  On  the  12th  of  November  before  mentioned,  the 
party  of  laborers,  including  the  plaintiff,  under  the  direction 
of  Van  Ness,  were  employed  on  the  west  side  of  the  eastern 
branch  of  the  Potomac,  near  where  the  defendant's  road 
crosses  that  stream,  in  filling  flat  cars  with  dirt  and  unloading 
them  at  an  adjacent  point.  The  train  that  evening  consisted 
of  a  locomotive,  tender,  and  box-car.  When  the  party  was 
about  to  leave  on  their  return  that  evening,  the  plaintiff  was 
told  by  Van  Ness  to  jump  on  anywhere ;  that  they  were  behind 
time,  and  must  hurry. 

The  plaintiff  was  riding  on  the  pilot  of  the  locomotive,  and 
while  there  the  train  ran  into  certain  cars  belonging  to  the  de- 
fendant and  loaded  with  ties.  These  cars  had  become  detached 
from  another  train  of  cars,  and  were  standing  on  the  track  in 
the  Virginia  avenue  tunnel.  The  accident  was  the  resvlt  of 
negligence  on  the  part  of  the  defendant.  Thereby  one  of  the 
plaintiffs  legs  was  severed  from  his  body,  and  the  other  one 
severely  injured.  Nobody  else  was  hurt,  except  two  other  per- 
sons, one  riding  on  the  pilot  with  the  plaintiff,  and  the  ot^r 
one  on  the  cars  standing  in  the  tunnel. 

The  defendant  then  gave  evidence  tending  to  prove  as  fol- 
lows :  About  six  weeks  or  two  months  before  the  accident^  a 
box-car  had  been  assigned  to  the  construction  train  with  which 
the  plaintiff  was  employed.  The  car  was  used  thereafter  every 
day.  About  the  time  it  was  first  used,  and  on  sevecal  oocawms 
beifore  the  accident.  Van  Ness  notified  the  laboren  that  tliey 
muet  ride  in  the  car  and  not  on  the  engine ;  and  the  platnttf  in 
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particular,  on  several  occasions  not  long  before  the  difiaster, 
was  forbidden  to  ride  on  the  pilot,  both  by  Van  Ness  and  the 
engineer  in  charge  of  the  locomotive.  The  plaintiff  xiras  on 
the  pilot  at  the  time  of  the  accident,  withoat  the  knowledge  of 
any  agent  of  the  defendant.  There  was  plenty  of  room  for 
the  plaintiff  in  the  box-car,  which  was  open.  If  he  had  been 
anywhere  but  on  the  pilot,  he  would  not  have  been  injured. 
The  collision  was  not  brought  about  by  any  n^ligence  of  the 
defendant's  agents,  but  was  unavoidable.  The  defendant** 
agents  in  charge  of  the  two  trains,  and  the  watchman  in  the 
tunnel,  were  competent  men. 

The  plaintiff,  in  rebuttal,  gave  evidence  tending  to  show  that 
sometimes  the  box-car  was  locked  when  there  was  no  other  car 
attached  to  the  train,  and  that  the  men  were  allowed  by  the 
conductor  and  engineer  to  ride  on  the  engine,  and  that  on  the 
evening  of  the  accident  the  engineer  in  charge  of  the  locomo- 
tive knew  that  the  plaintiff  was  on  the  pilot. 

Thje  evidence  being  closed,  the  defendant's  counsel  asked  the 
court  to  instruct  the  jury  as  follows :  "  If  the  jury  find  from 
the  evidence  that  the  plaintiff  knew  the  box-car  was  the  proper 
place  for  him,  and  if  he  knew  his  position  on  the  pilot  of  the 
engine  was  a  dangerous  one,  then  they  will  render  a  verdict  for 
the  defendant,  whether  they  find  that  its  agents  allowed  the 
plaintiff  to  ride  on  the  pilot  or  not." 

.  This  instruction  was  refused,  and  the  defendant's  oouumI 
excepted. 

Three  questions  arise  upon  the  record :  — 

1.  The  exception  touching  the  admission  of  evidence. 

2.  As  to  the  application  of  the  rule  relative  to  injuriea 
received  by  one  servant  by  reason  of  the  negligence  of  another 
servant,  both  being  at  the  time  engaged  in  the  same  service  of 
a  common  superior. 

8.  As  to  contributory  negligence  on  the  part  of  the  plaintiff. 

We  pass  by  the  first  two  without  remark.  We  have  not 
found  it  necessary  to  consider  them.  In  our  view,  the  point 
presented  by  the  third  is  sufficient  to  dispose  of  the  case. 

Negligence  is  the  failure  to  do  what  a  reasonable  and  pru 
dent  person  would  ordinarily  have  done  under  the  circum- 
stances of  the  situation,  or  doing  what  such  a  penon 
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the  existing  circumstances  would  not  have  done.  The  essence 
of  the  fault  may  lie  in  omission  or  commission.  The  duty  is 
dictated  and  measured  by  the  exigencies  of  the  occasion.  See 
Wharton  on  Negligence,  sect.  1,  and  notes. 

One  who  by  his  negligence  has  brought  an  injury  upon 
himself  cannot  recover  damages  for  it.  Such  is  the  rule  of  the 
civil  and  of  the  common  law.  A  plaintiff  in  such  cases  is  en- 
titled to  no  relief.  But  where  the  defendant  has  been  guilty 
of  negligence  also,  in  the  same  connection,  the  result  depends 
upon  the  facts.  The  question  in  such  cases  is :  1.  Whether  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper 
conduct  of  the  defendant;  or,  2.  Whether  the  plaintiff  himself 
so  far  contributed  to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  care  and  caution,  that  but  for  such  negligence 
or  want  of  care  and  caution  on  his  part  the  misfortune  would 
not  have  happened. 

In  the  former  case,  the  plaintiff  is  entitled  to  recover.  In 
the  latter,  he  is  not.  Tuff  v.  Warman^  6  C.  B.  N.  s.  678  ;  Butr 
terfield  y.  Forrester^  11  East.  58;  Bridge  v.  Grand  Junction 
Railroad  Oo.,  8  M.  &  W.  244 :  Davis  v.  Mann,  10  id.  546 ; 
ClayardB  v.  Dethick,  12  Q.  B.  489  ;  Van  Lien  v.  Scoville  Manu- 
facturing Co.,  14  Abb.  (N.  Y.)  Pr.  n.  8.  74;  Ince  v.  Hast 
Boston  Ferry  Co.,  106  Mass.  149. 

It  remains  to  apply  these  tests  to  the  case  before  us.  The 
facts  with  respect  to 'the  cars  left  in  the  tunnel  are  not  fully 
disclosed  in  the  record.  It  is  not  shown  when  they  were  left 
there,  how  long  they  had  been  there,  when  it  was  intended  to 
remove  them,  nor  why  they  had  not  been  removed  before.  It 
does  appear  that  there  was  a  watchman  at  the  tunnel,  and 
that  he  and  the  conductor  of  the  train  from  which  they  were 
left,  and  the  conductor  of  the  train  which  carried  the  plaintiff, 
were  all  well  selected,  and  competent  for  their  places.  For  the 
purposes  of  this  case,  we  assume  that  the  defendant  was  guilty 
of  negligence. 

The  plaintiff  had  been  warned  against  riding  on  the  pilot, 
and  forbidden  to  do  so.  It  was  next  to  the  cow-catcher,  and 
obviously  a  place  of  peril,  especially  in  case  of  collision.  There 
was  room  for  him  in  the  box-car.  He  should  have  taken  his 
place  there.     He  could  have  gone  into  the  box-car  in  as  little, 
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if  not  less,  time  than  it  took  to  climb  to  the  pilot.  The  knowl- 
edge, assent,  or  direction  of  the  company's  agents  as  to  what 
he  did  is  immaterial.  If  told  to  get  on  anywhere,  that  the 
train  was  late,  and  tliat  he  must  hurry,  thi»  was  no  justification 
for  taking  such  a  risk.  As  well  might  he  have  obeyed  a  sug- 
gestion to  ride  on  the  cow-catcher,  or  put  himself  on  the  track 
before  the  advancing  wheels  of  the  locomotive.  The  company, 
though  bound  to  a  high  degree  of  care,  did  not  insure  his 
safety.  He  was  not  an  infant  nor  nan  compos.'^  The  liability 
of  the  company  was  conditioned  upon  the  exercise  of  reasonable 
and  proper  care  and  caution  on  his  part.  Without  the  latter, 
the  former  could  not  arise.  He  and  another  who  rode  beside 
him  were  the  only  pei-sons  hurt  upon  the  train.  All  those  in 
the  box-car,  where  he  should  have  been,  were  uninjured.  He 
would  have  escaped  also  if  he  had  been  there.  His  injury  was 
due  to  his  own  recklessness  and  folly.  He  was  himself  the 
author  of  his  misfortune.  This  is  shown  with  as  near  an 
approach  to  a  demonstration  as  any  thing  short  of  mathematics 
will  permit.  The  case  is  thus  clearly  brought  within  the 
second  of  the  predicates  of  mutual  negligence  we  have  laid 
down.  Hickey  v.  Boston  ^  Lowell  Railroad  Co.^  14  Allen 
(Mass.),  429 ;  Todd  v.  Old  Colony  Railroad  Co.,  3  id.  18 ; 
s.  c.  7  id.  207;  O^aveU  v.  M.  ^  L.  Railroad  Co.,  16  Gray 
(Mass.),  601;  Lucas  v.  N.  B.  ^  T.  Railroad  Co,,  6  id.  64; 
Ward  V.  Railroad  Company,  2  Abb.  (N.  Y.)  Pr.  N.  s.  411 ; 
Galena  ^  Chicago  Union  Railroad  Co,  v.  Yarwood,  16  111.  468  ; 
Dogget  v.  Illinois  Central  Railroad  Co.,  84  Iowa,  284. 

The  plaintifiF  was  not  entitled  to  recover.  It  follows  that  the 
30urt  erred  in  refusing  the  instruction  asked  upon  this  subject. 
If  the  company  had  prayed  the  court  to  direct  the  jury  to 
return  a  verdict  for  the  defendant,  it  would  have  been  the  duty 
of  the  court  to  give  such  direction,  and  error  to  refuse.  Qafh 
ett  V.  M.  ^  L.  Railroad  Co.,  supra;  Merchants^  Bank  v.  State 
Bank,  10  Wall.  604 ;  Pleasants  v.  Fant,  22  id.  121. 

Judgment  reversed,  and  the  cause  remanded  with  directions  to 
issue  a  venire  de  novo,  and  to  proceed  in  cot^ormity  with 
this  opinion. 
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WlLLIAHS  V.  MOBJUS. 

1.  Under  tbe  laws  of  Miaryland  prevailing  in  the  Piatrict  of  Columbia,  an  inter- 
est  in  lands  made  by  livery  and  seisin  only,  or  by  parol,  except  leases  not 
exceeding  the  term  of  three  years,  has  only  the  force  and  effect  of  an  estata 
at  will. 

S.  Tbe  court  applies  to  this  case  the  doctrines  announced  in  Barry  v.  Coombet 
1  Pet.  640.  and  Purcell  v.  Miner,  4  Wall.  618,  as  to  what  must  be  set  forth 
in  a  written  cgntract  for  the  sale  of  lands,  and  what  is  sufficient  part  per- 
formance o(  a  parol  contract  for  such  sale  to  take  H  out  of  the  Statute  of 
Frauds. 

8.  There  is  nothing  ki  this  case  to  bring  it  by  analogy  witUn  tbe  Statute  of 
Limitations  which  govern  courts  of  law. 

Appeal  from  the  Supreme  Court  of  the  Diatrict  of  ColnmhMt. 

In  Februarj^  1856,  James  Williams  leased  by  parol  oertain 
land  in  the  city  of  Washington,  tbe  legal  title  to  iivWoh  stood 
in  his  name,  to  Thomas  B.  Florence,  with  the  privilege  by  the 
latter  of  purchasing  it  for  $6,000.  In  the  following  nKNirth, 
Florence  entered  into  possession  as  tenant  of  said  Jamee,  and 
made  certain  impi'ovements.  In  October,  1866,  Florence,  hav- 
ing learned  that  the  heirs  of  John  Williams  were  entitled  to 
an  undivided  moiety  of  the  land,  entered,  with  the  consent  of 
James,  into  a  written  contract  with  them  for  the  purchase 
of  their  interest,  which  by  decree  was  conveyed  to  him  in 
1864. 

In  April,  1858,  and  April,  1854,  the  property  was  sold  for 
taxes.  One  Ingle  purchased  it,  and,  after  the  period  allowed 
by  law  for  redemption  had  expired,  received  deeds  therefor 
from  the  corporation  of  Washington,  dated  June  11,  18S7. 
Florence,  after  consultation  with  said  James,  paid  Ingle  tbe 
amount  of  the  taxes  and  accrued  expenses  Dee.  20,  1869,  and 
some  months  thereafter  took  from  him  a  quitclaim  for  tbe 
property,  which,  with  the  corporation  deeds  to  Ingle,  he  caused 
to  be  recorded.  From  March  1,  1866,  to  June,  1861,  he  re- 
mained in  the  pei*sonal  occupation  of  tbe  property.  He  than 
rented  it  to  the  United  States  lor  9176  per  month,  which  i^ent 
he  received  until  the  commencement  of  tbis^uit,  Aug.  24,  1867, 
by  the  complainants,  some  of  whom  are  minors.  They  are  the 
heirs-at-law  of  James  Williams,  who  died  intestate  Aug.  16, 
1862. 
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The  IhU^  after  eetting  up  the  lease  by  Jamee  Williame  to 
Flomnee,  alleged,  mUr  aUa,  that  the  defendant  during  hie  ten- 
ancy under  the  lease  suffered  by  his  default  the  property  to  be 
sold  for  taxes,  and,  having  acquired  the  tax  title,  disclaimed  his 
tenancy,  and  set  up  an  adverse  title  in  himself.  It  t)ierefore 
prayed  that  Florence  be  decreed  to  convey  to  the  complain- 
ants said  tax  title,  and  to  account  for  a  moiety  of  the  rents  and 
profits. 

The  defendant  answered,  setting  up  his  parol  contract  with 
James  to  purchase,  his  subsequent  discovery  of  the  interest  of 
the  heirs  of  John  in  a  moiety  of  the  property,  the  fact  of  his 
purchase  with  the  consent  of  James  of  that  moiety,  and  its  con- 
veyance to  him,  and  denied  that  thereafter  he  stood  in  the 
relation  of  tenant  or  paid  rent ;  but,  on  the  contrary,  he  paid  all 
taxes  and  charges,  and,  with  the  full  knowledge  and  consent  of 
said  James,  acted  generally  as  owner,  and  made  repairs.  He 
also  alleged  that  said  James  had,  by  certain  deeds  of  trust  exe- 
cuted in  1848  and  1851,  incumbered  his  moiety  ;  and  by  another, 
executed  in  1858,  the  whole  property,  in  a  sum  beyond  the 
amount  of  purchase^money  and  more  than  double  the  share  of 
James  for  his  moiety.  That,  notwithstanding  said  incumbrances, 
the  defendant  made  various  payments  to  said  James,  amount- 
ing from  $1,500  to  $2,000,  on  account  of  said  purchase,  but  was 
unable  to  procure  a  settlement.  The  defendant  filed  with  his 
answer  the  following  receipts :  -^ 

•*  Received  of  Thomas  B.  Florence  forty  dollars,  to  be  accounted 
fyr  in  the  settlement  for  the  purchase  of  the  property  at  the  comer 
of  Pennsylvania  Avenue  and  17th  Street,  now  in  his  occupancy,  and 
sold  by  me  to  him. 

**Ja8.  Williams. 
"  Washinoton,  Jan.  1,  1867." 

«  Washinotok,  May  1, 1867. 
^'  Recdved  of  Thomas  B.  Florence  one  hundred  dollars,  on  ac- 
count of  purchase  of  bailding  17th  St.  A  Pa.  Av.    $100. 

"Jas.  Williams." 

He  also  denied  that  he  had  suffered  the  property  to  be  sold 
for  taxes,  but  that  said  sales  were  for  taxes  due  for  the  eight 
years  preceding  his  entry. 

On  the  11th  of  March,  1878,  the  complainants  were  allowed 
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to  amend  their  bill  by  alleging  that  Florence,  in  October,  1856, 
parchased  the  undivided  moiety  of  the  heirs  of  John  Williams, 
and  thereby  became  tenant  in  common  with  James  Williams ; 
that,  after  said  relation  of  tenants  in  common  thus  began,  Flor« 
ence  purchased  from  Ingle  the  outstanding  tax  title,  which  was 
in  all  respects  regular  and  according  to  law,  and  obtained  from 
him  a  conveyance  of  the  premises  and  of  the  full  title  thereof, 
which  conveyance  and  title  said  Florence  claimed  to  hold  as  his 
own,  to  the  exclusion  of  the  complainants. 

The  answer  to  the  amended  bill  admitted  the  purchase  in 
October,  1866,  of  the  claim  of  the  heirs  of  John  Williams 
under  the  circumstances  set  forth  in  the  answer  to  the  orig- 
inal bill ;  denied  that  such  purchase  created,  or  was  intended 
to  create,  a  tenancy  in  common  with  James  Williams ;  and 
averred  that  after  the  same  the  defendant  held  and  enjoyed 
the  premises  as  the  exclusive  and  absolute  owner.  It  further 
denied  the  validity  of  the  tax  title;  averred  it  to  be  void  on  its 
face,  and  that  it  was  bought,  with  the  knowledge  and  approval 
of  James  Williams,  to  relieve  the  property  from  the  outstand- 
ing charge  for  taxes ;  and  that  a  deed  was  taken  from  Ingle, 
because  one  to  him  had  been  entered  on  the  books  of  the  city ; 
and  that  the  complainants'  allegation  of  the  validity  of  the  tax 
title  was  simply  a  pretext  whereby  to  gain  some  color  for  the 
asserted  jurisdiction  of  a  court  of  equity. 

At  the  final  hearing  in  special  term,  April  8,  1878,  the  court 
decreed  that  the  tax  title  purchased  by  Florence  from  Ingle 
was  taken  by  him  in  trust  for  the  complainants  to  the  extent 
of  one  undivided  moiety  thereof ;  that  the  parol  purchase  set 
up  by  him  was  void  under  the  Statute  of  Frauds ;  and  that,  as 
there  was  no  part  performance  to  take  it  out  of  the  statute,  he 
should  convey  to  the  complainants  said  tax  title  to  said  moiety, 
and  account  for  rents  and  profits. 

Florence  then  appealed  to  the  general  term,  where  the  de- 
cree of  the  special  term  was  reversed  and  the  bill  dismissed. 
The  complainants  then  brought  the  case  here. 

Florence  having  died  pendente  lite^  Morris,  his  executor,  was 
(Substituted  in  his  stead. 

The  assignment  of  errors  and  other  facts  in  the  case  are  set 
forth  in  the  opinion  of  the  court. 
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Mr.  Richard  T.  Merrick  and  Mr.  William  A.  Mdojf  for  the 
appellants. 

The  original  lease  in  March,  1856,  being  merely  by  parole 
was  inoperative  after  three  years.  When,  therefore,  Florence 
terminated  his  personal  occupancy  of  the  premises  in  June, 
1861,  and  with  it  the  relation  of  landlord  and  tenant,  he  be- 
came as  to  one  undivided  moiety  of  them  the  bailiff-  of  James 
Williams,  and  liable  to  account  under  the  statute  of  4th  Anne, 
c.  16,  sect.  27.  This  alone  would  have  established  the  juris- 
diction of  a  court  of  equity  over  the  case.  But,  in  addition 
to  that,  Florence,  by  taking  the  conveyance  in  his  own  name 
from  Ingle,  committed  a  breach  of  trust  and  a  fraud  upon  his 
co-tenant. 

The  tax  title  can  afford  no  defence.  The  defendant's  ad- 
mission of  the  irregularity  of  the  sale  is  conclusive,  in  the 
absence  of  proof  by  the  complainants  to  the  contrary.  8  Bl. 
Com.  461. 

But  even  if  the  tax  sale  was  valid,  Florence,  so  far  as  one 
undivided  moiety  of  the  land  was  concerned,  took  the  title  in 
trust  for  James  Williams.  Rothwell  v.  Dewees^  2  Black,  618 ; 
Van  Home  v.  Fanda^  5  Johns.  (N.  Y.)  Ch.  388 ;  Lems  v.  Rob- 
innon,  10  Watts  (Pa.),  864 ;  1  Story,  Eq.,  sect.  466 ;  1  Wash- 
burn.  Real  Prop.  480. 

The  memorandum  set  up  by  the  defendant  to  take  his  allied 
contract  of  purchase  out  of  the  operation  of  the  Statute  of 
Frauds  is  fatally  defective.  Boydell  v.  Drummand^  11  East, 
157;  Huddlestone  v.  Briscoe^  11  Ves.  591.  The  price  to  be 
paid,  and  a  definite  description  of  the  property,  are  material 
parts,  and  cannot  be  proved  by  parol.  Elmore  v.  Kingscote^ 
6  Bam.  &  Cress.  688  ;  Taney  v.  Batchell,  9  Gill  (Md.),  205 ; 
Tallman  v.  Franklin,  14  N.  Y.  684 ;  1  Greenl.  Evid.,  sect.  268; 
2  Story,  Eq.  Jur.,  sects.  766-767.  Whether  it  be  set  up  as  a 
defence,  or  as  a  ground  for  specific  performance,  the  rules  are 
the  same.  Browne,  Frauds,  sects.  122,  122  a,  131 ;  CarringUm 
v.  RooU,  2  Mee.  &  W.  248 ;  Reede  v.  Lamb,  6  Exch.  180.  And 
a  court  of  equity  will  not  give  relief,  unless  all  the  essential 
terms  of  the  parol  agreement  are  established  by  satisfactory 
proof,  and  the  part  performance  has  been  of  such  a  kind  that 
to  refuse  relief  would  unavoidably  operate  as  a  fraud  upon 
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Ike  party.  Clinan  y.  Cooke^  1  Sch.  &  Lef.  41 ;  Galbreath  v. 
Gaibreath,  6  Watts  (Pa.),  150 ;  Purcell\.  Miner,  4  Wall.  618  ; 
Caldwell  v.  Carrinffton,  9  Pet.  86 ;  8  Phil.  Evid.  361 ;  iSmall  v. 
OwingB,  1  Md.  Ch.  864 ;  Beard  v.  Linthieum,  id.  846 ;  Mmare 
▼.  Kingseote,  6  Barn.  &  Cress.  688 ;  1  Greenl.  Evid.,  sect.  268 ; 
Owing9  v.  Baldwin,  1  Md.  Ch.  123;  2  Story,  Eq.,  sects.  764- 
767 ;  Phillips  v.  Thompson,  1  Johns.  (N.  Y.)  Ch.  181 ;  Tanejf  v. 
BatcheU,  supra.  The  part  performance  which  takes  the  case 
oat  of  the  statute  does  not  consist  in  the  payment  of  money, 
but  in  the  delivery  of  the  possession  in  pursuance  of  the  con- 
tract, with  a  view  to  the  performance  of  it.  Caldwell  v.  Car- 
rington,  9  Pet.  108 ;  Christy  v.  Bamhart,  14  Pa.  260 ;  Brawdy 
V.  Brawdy,  7  id.  167 ;  Phillips  v.  Thompson,  1  Johns.  (N.  Y.) 
Ch.  149;  Parkhurst  v.  Van  Cortlandt,  id.  278.  Possession  by 
a  tenant  is  not  sufficient,  1  Sugden,  Frauds,  149, 162;  nor  is 
that  by  a  tenant  in  common,  however  exclusive  and  notorious. 
Galbreath  v.  Galbreath,  6  Watts  (Pa.),  146. 

The  expenditures  for  permanent  improvements  must  have 
been  made  solely  on  the  faith  of  the  contract  of  sale,  and 
the  possession  taken  with  exclusive  reference  to  it.  Owvngs  v. 
Baldwin,  supra;  2  Story,  Eq.  Jur.,  sects.  768,  764;  Moale  y. 
Buchanan,  11  Oill  &  J.  (Md.)  314 ;  Caldwell  v.  Carrington, 
supra. 

The  rulings  in  regard  to  laches,  staleness,  or  lapse  of  time 
have  no  application  to  this  case.    Badger  v.  Badger,  2  Wall.  87. 

Mr.  Walter  D.  Davidge,  contra. 

The  bill  of  the  complainants  should  have  been  dismissed*  It 
was  not  filed  until  nearly  ten  years  after  the  purchase  com- 
plained of,  and  nearly  five  years  after  the  death  of  James 
Williams.  There  is  no  allegation  of  fraud,  and  no  attempt  to 
explain  the  delay.  Marsh  v.  Whitmore,  21  Wall.  178  ;  Badger 
V.  Badger,  2  id.  87 ;  Harwood  v.  Railroad  Company,  17  id.  78 ; 
The  Key  City,  14  id.  663  ;  TwinrlAck  Oil  Company  v.  Marbury, 
91  U.  S.  587. 

Whilst  a  tenant  cannot  dispute  the  title  of  hu  landlord,  he 
may  show  that  it  has  expired  or  become  extinguished.  Taylor, 
Land,  and  Ten.,  sect.  629,  and  cases  cited.  When  the  reversion 
is  sold  under  execution,  he  may  buy  it,  and  set  up  against  the 
landlord  the  title  so  acquired.     NeUis  v.  Latkrop,  22  Wend. 
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(N-  Y.)  121 ;  Jackson  v.  Rowland,  6  id.  666 :  Depard  v.  WaU 
bridge^  15  N.  Y.  374.  When  not  under  obligation  to  pay  taxes, 
he  may  even  buy  at  a  tax  sale.  Cooley  on  Taxation,  845,  846. 
And  the  title  so  acquired,  if  the  proceedings  conformed  to  the 
statute,  extinguishes  his  former  relation  to  the  landlord.  Kirl> 
patrick  V.  MathioU  4  Watts  &  S.  (Pa.)  251 ;  Lewis  v.  Robinson^ 
10  Watts  (Pa.),  854 ;  Watkins  v.  Ilaton,  80  Me.  529 ;  Rdnboth 
V.  The  Zerhe  Run  Improvement  Co.^  29  Pa.  139. 

The  averment  of  the  validity  of  the  tax  title  is  binding  on 
the  complainants.  They  can  recover  only  secundum  allegata  et 
probata  ;  and,  if  that  title  be  invalid,  there  is  no  ground  for  the 
exercise  of  equitable  jurisdiction.  Evnng  v.  St,  Louts^  5  Wall. 
418 ;  Dows  v.  Chicago^  11  id.  108  ;  Hannewinkle  v.  Georgetount, 

15  id.  547  ;  Scott  v.  Onderdonk,  14  N.  Y.  9 ;  Cox  v.  Clift,  2  id. 
118 ;  Hey  wood  v.  The  City  of  Buffalo,  14  id.  584;  Ward  v.  Dewep, 

16  id.  519 ;  Piersoll  v.  Elliott,  6  Pet.  95. 

The  two  receipts  signed  by  James  Williams  contain  all  the 
requisites  of  the  note  or  memorandum  under  the  Statute  of 
Frauds,  except  that  of  price,  and  are  prima  fade  evidence  of  a 
sale  legally  made.  SlaUerie  v.  Pooler/,  6  Mee.  &  W.  668; 
1  Phil.  Evid.  (4th  Am.  ed.  1859),  pp.  422-424,  where  the  au- 
thorities  are  collected ;  1  Taylor,  Evid.,  p.  413,  sect.  881 ;  Best, 
Evid.,  sects.  525,  526. 

The  English  rule  has  been  followed  in  America.  Smith  v. 
Palmer,  6  Cush.  (Mass.)  518 ;  Loomis  v.  Wadhams,  8  Gray 
(Mass.),  557  ;  Taylor  v.  Peck,  21  Gratt.  (Va.)  11. 

The  particulars  of  the  contract  are  not  involved  in  this 
suit.  The  controlling  question  is  whether  Florence  bought  at 
all,  not  upon  what  terms.  Th^  factum  probandum  is  the  fact  of 
purchase,  and  the  contract  is  wholly  collateral.  Rex  v.  Inhabi- 
tants of  Holy  Trinity,  7  Barn.  &  Cress.  611 ;  Doe  v.  Harvey, 
8  Bing.  289,  241 ;  Spiers  v.  Willson,  4  Cranch,  898 ;  1  Greenl. 
Evid.,  sects.  96,  97 ;  1  Taylor,  Evid.,  sect.  876 ;  Taylor  v. 
Peck,  21  Gratt.  (Va.)  11. 

Parol  contracts  do  not  involve  any  violation  of  law.  Courts 
of  equity  refuse  to  extend  their  aid  to  rescind  them  merely  be- 
cause they  are  not  in  writing.  Browne,  Frauds,  sect.  123,  and 
cases  cited ;  id.,  sects.  129-131 ;  Abbott  v.  Draper,  4  Den.  (N.  Y.) 
61 ;  Cope  V.  Williams,  4  Ala.  862. 
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Th9,  ooortis  askad  to  decxee  that  a  vendee  acquirkig  in  good 
bOh  a  titla  neoosBary  to  ^piDotect  the  interests  et  himeelf  .and 
bis  vendor,  is  a  trustee  for  the  heirsratrlaw,  who^ after  the  lapse 
nf  elevan  years,  nndertat:e  to  lepndiate  the  agreement  of  their 
ancAstor. 

.Had  he  attempted  bj  means  of  the 'tax  title  to  escape  his 
obHgatioDS  iM  veodae,  he  could  prc^riy  be  held  a  trustee  jas  to 
the  unpaid  purchase-money.  The.  purchase:inQney,  JtonwYer,  de* 
ducting  the  mortgs^ges,  has  been  paid,  and  he  offers  to  >accomit ; 
and,  besides,  the. bill  is  in  repudiation  and:not  affinaance  of  the 
contract. 

The  question  is,  then,  whether,  after  such  a  vendee  Jias 
obtedned  a  perfect  title  which  he  holds  in  subordination  .to 
the  parol  contract,  he  can,  without  any  imputation  of  frauds 
be  held  a  triiatee,  except  as  to  his  obligations  under  that  eon- 
tract.  That  he  cannot  be  <so  held  is  plain,  in  prinoiple  and 
upon  authority. 

Mb.  JueTiOB  Oliffobd  delivered  the  opinion  of  the  oonrt. 

Sufiieient  appears  to  show  that  the  complainants  itne  the 
heirs^t-law  of  James  Williams,  who  died  intestate  Aug.  I69 
1862,  seised  iu  fee  of  an  undivided  moiety  of  lot  1  in  square 
160  on  the  plan  of  the  city  of  Washington,  bounded  as  described 
iu  the  bill  of  comjdaint:  and  they  allege  that  their  intestate,  six 
years  before  his  decease^  acting  for  himself  and  for  the  heirs  of 
his  brother  previously  deceased,  who  in  his  lifetime  owned  the 
other  moiety  of  the  premises,  rented  the  whole  lot  to  the  first- 
named  respondent  for  the  yearly  sum  of  f600 ;  that  tiie  rent 
was.subsequentiy  increased,  and  tl»at  the  lessee  has  ever  sinee 
remained  in  the  possession  of  the  undivided  moiety  which 
belonged  to  the  intestate,  and  that  a  large  umount  of  the  rent 
is  in  arrear,  the  respond^it  having  paid  only  an  inconsiderable 
amount  of  the  same  to  the  lessor  during  his  lifetime,  and  noth- 
ing to  the  complainants  since  his  decease. 

Superadded  to  that,  tixe  chai^ge  of  the  complainants  is  that 
the  respondent,  while  so  in  possession  of  the  .premises  as 
tenant,  did  by  his  own  default  suffer  the  taxes  assessed. on  Jbhe 
lot  to  remain  unpaid,  .that  the  premises  were  sold  at  a  tax  sale, 
and  that  he  claims  to  hold  the  same  by  virtue  of  that  sale :   bu^ 


Qot.  1877.]  WVLLIAUB  V.  MORBIB.  461 

they  allege  that  the  title,  if  any,  acquired  to  the  moisty.in 
qttestion  inured  to  their  benefit ;  and  they  further  «how  -.tiukt 
the  respondent  has  recently,  in  violation  of  his  duty  as  tenants, 
I'epudiated  his  tenancy,  and  claims  title  to  the  premises  under 
some  pretended  contract  with  the  lessor  in  his  lifetime  for  the 
purchase  of  the  same,  all  of  which  claim  the  complainants  «ver 
is  unfounded. 

Based  upon  these  allegations,  the  complainants  allege  that 
the  respondent  has  terminated  his  tenancy ;  and  they  chaige 
that  he  has  ever  since  held  the  property,  and  received  from  the 
United  States  large  rents  for  the  same,  for  which  he  is  justly 
accountable ;  and  they  pray  for  an  account  of  all  moneys  due 
for  such  rent  to  them  and  to  the  widow  of  the  deceased  lessor, 
and  that  he  be  decreed  to  convey  to  the  complainants  all  title 
to  the  moiety  of  the  premises  he  acquired  by  the  tax  sale,  and 
for  general  relief. 

Service  was  made,  and  the  first-named  respondent  appeared 
and  filed  an  answer,  setting  up. several  defences.  Proofs  were 
taken  on  both  sides,  and  the  court  at  special  term  entered  a 
decree  in  favor  of  the  complainants.  Due  appeal  was  taken 
by  the  respondent  to  the  general  term  ;  when  both  parties  were 
again  heard,  and  the  Appellate  Court  reversed  the  decree  en- 
tered at  the  special  term,  and  dismissed  the  bill  of  complaint. 

From  that  decree  the  complainants  appealed  to  this  court, 
and  now  assign  the  following  errors :  1.  That  the  court  erred 
in  finding,  as  matter  of  fact,  that  there  was  any  contract  made 
by  the  intestate  in  his  lifetime  for  the  sale  of  his  moiety  of 
the  premises.  2.  That  the  court  erred  in  giving  effect  to 
the  alleged  contract,  as  it  was  within  the  Statute  of  Frauds. 
8.  That  the  court  erred  in  refusing  to  allow  the  complainants  to 
contribute  to  the  payment  of  the  tax  debt  to  relieve  their  title 
from  the  cloud  of  the  taoc  sale.  4.  That  the  court  erred  in  not 
requiring  the  respondent  to  account  for  the  rents  and  profits. 

Prior  to  the  origin  of  the  present  controversy,  the  premises 
with  the  building  thereon  standing,  had  been  the  partnershiji 
property  of  the  two  brothers  named  in  the  bill  of  complaint. 
Possession  of  the  premises  was  taken  by  the  respondent,  iuid  he 
proceeded  to  repair  the  building,  And  expended  several  hundred 
dollars  in  fitting  up  the  lower  story  of  the  same  as  an  oflBee  for 
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the  insurance  company  of  which  he  was  president.  Six  months 
later  or  more,  the  respondent  entered  into  a  formal  written  con- 
tract with  the  heirs  of  the  other  deceased  owner ;  whereby  they 
agreed  to  sell  and  conyey  to  him  the  other  moiety  of  the  prem- 
ises, and  he  agreed  to  purchase  the  same  for  the  sum  of  $8,000, 
to  be  paid  $1,000  in  cash  and  the  rest  in  notes. 

Corporation  taxes  for  two  years  —  to  wit,  for  the  years  1858 
and  1854  —  not  having  been  paid,  the  proper  authorities  sold  the 
premises  for  the  payment  of  the  same ;  and  the  record  shows 
that  one  John  P.  Ingle  became  the  purchaser  at  each  of  the 
sales,  and  that  the  right  of  redeeming  the  property  had  ex- 
pired before  the  respondent  went  into  possession.  Deeds  of 
the  premises  were  subsequently  executed,  and  delivered  to  the 
respondent ;  but  he  did  not  at  the  time  put  them  on  record, 
probably  for  the  reason  that  the  sales  were  irr^ular  and  that 
the  deeds  conveyed  no  valid  title. 

Negotiations  subsequently  ensued  between  the  respondent 
and  the  purchaser  of  the  premises  at  the  tax  sales,  which  re- 
sulted, with  the  approval  of  the  lessor,  in  an  arrangement  that 
the  respondent  should  pay  the  amount  of  the  taxes  and  ex- 
penses and  take  up  the  tax  deeds ;  and  the  evidence  shows  that 
the  aiTangement  was  carried  into  effect. 

Nothing  remained  in  that  regard  for  substantial  controversy ; 
but  the  respondent  six  months  thereafter  induced  the  purchaser 
at  the  tax  sales  to  give  him  a  quitclaim  deed  of  the  whole  lot, 
and  at  a  still  later  period  put  all  three  deeds  on  record,  show- 
ing the  title  to  the  entire  premises  in  himself.  Throughout 
the  whole  period,  the  respondent  continued  to  occupy  the 
premises,  until  June,  1861,  when  he  rented  the  same  to  the 
United  States  at  $175  per  month ;  which  rental  he  has  since 
received. 

Viewed  in  the  light  of  these  suggestions,  much  discussion  of 
the  title  of  the  complainants,  irrespective  of  the  defences  set 
up  in  the  answer,  is  unnecessary ;  as  it  is  obvious  that  they  are 
entitled  to  a  decree  in  their  favor,  unless  the  defences  or  some 
one  of  them  can  be  sustained. 

Three  of  the  defences  set  up  in  the  answer  will  be  separately 
considered :  1.  That  the  respondent  was  lawfully  in  possession 
of  the  lot  with  the  tenement  thereon,  under  a  parol  contract  with 
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the  complainants'  intestate  for  the  purchase  and  conveyance  of 
his  moiety  of  the  premises.  2.  That  the  pretended  claim  set 
up  by  the  complainants  is  stale,  and  ought  not  to  receive  the 
countenance  of  the  court  of  equity  as  the  ground  for  the  re- 
lief prayed.  8.  That  the  cause  of  action  set  up  in  respect  to 
the  matters  alleged,  if  any,  occurred  more  than  three  years 
before  the  filing  of  the  bill  of  complaint  or  the  service  of  pro- 
cess ;  and  that  the  respondent  did  not,  at  any  time  within 
three  years  next  before  the  filing  of  the  bill  or  the  service 
of  process,  agree  to  come  to  any  account  or  pay  any  sum  of 
money  to  the  complainants  by  reason  of  the  matters  therein 
charged. 

Briefly  stated,  the  matters  alleged  in  the  answer  in  support 
of  the  fost  defence  are,  that  the  respondent,  in  the  month  of 
February,  1856,  entered  into  a  contract  with  James  Williams, 
under  which  he  rented  the  premises  at  the  rate  of  $650  a  year, 
with  the  right  thereafter  to  purchase  the  same  for  the  sum  of 
$6,000,  the  lessor  representing  at  the  time  that  he  was  the  sole 
owner  of  the  same ;  and  that  he,  the  respondent,  entered  into 
the  possession  of  the  lot  and  tenement,  and  proceeded  to  make 
extensive  improvements  and  alterations  in  the  tenement ;  that 
six  months  later  he  learned,  to  his  great  surprise,  that  the  heirs 
of  John  Williams,  deceased,  were  entitled  to  a  moiety  of  the 
estate;  and  that  he,  the  respondent,  in  order  to  confirm  his 
title,  and  at  the  instance  and  with  the  approval  of  his  lessor, 
entered  into  a  contract  with  the  heirs  of  the  deceased  owner, 
whereby  one-half  of  the  purchase-money  was  agreed  to  be  paid 
to  them  as  such  owners  of  the  moiety  which  belonged  to  their 
intestate  in  his  lifetime ;  and  he  also  alleges  that,  on  the  22d 
of  October,  1856,  he  delivered  to  their  attorney  two  checks 
(each  for  $500),  and  four  promissory  notes  (each  for  the 
sum  of  $500),  in  payment  for  the  moiety  of  the  property  to 
which  those  parties  were  entitled. 

Apart  from  that,  the  respondent  alleges  in  his  answer  that 
the  premises  were  heavily  incumbered  by  mortgages ;  and  that 
at  the  time  or  before  the  date  of  the  contract  for  the  purchase 
of  the  other  moiety  it  was  further  agreed,  between  him  and  the 
owner  of  the  moiety  now  in  question,  that  he,  the  respondent, 
should  purchase  the  same,  in  pursuance  of  the  original  contract, 
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fer  tboFSom  of  $6,000,  and  that  the  grantor  shodd  be eirlatlfid  tD 
a- moiety  only  of  the  pnrchase-inoiiey. 

Two  contracts  are,  therefore,  allied  for  the  sale  and  pniv 
chase  of  the  premises ;  and  it  ia  obvious  that'  they  are  widely 
different  in  form  and  snbstance.  As  alleged,  the  fhst  isf  for 
the  purchase  of  the  entire  lot  and  tenement ;  and  the  second  is 
for  the  purchase  of  the  moiety  only  which  belonged  to*  the 
complainants'  intestate.  Under  the  first  contract,  the  entire 
consideration  was  to  be  paid  to  the  party  contracting  to  uaSa 
the  conveyance;  but  by  the  terms  of  the  second,  one-half  only 
of  the  consideration  was  to  be  paid  to  that  paarty  for  his  benefit, 
the  clear  inference  being  that  the  purchaser  had  previomly 
purchased  or  contracted  to  purchase  the  other  moiety  of  the 
hsirs  of'  the  deceased  owner. 

Evidence  to  show  that  the  first  contract,  if  made,  was  ever 
fulfilled,  is  entirely  wanting ;  nor  is  there  a  particle  of  evidence 
that  any  such  contract  as  the  one  secondly  alleged  was  ever 
mivde  or  proposed  between  the  parties.  Suppose  it  were  other- 
Afise^  and  that  the  parol  evidence  introduced  was  sufficient  to 
show  that  one  or  both  of  the  alleged  contracts  were  actually 
made  in  adequate  terms  and  free  of  ambiguity,  stiU  the  evi- 
dence would  not  constitute  a  defence  to  the  suit,  for  the 
reaison  that  the  alleged  contracts  would  be  within  the  Statbte 
ot  Frauds-. 

Interests  in  lands,  except  leases  not  exceeding  the  term  of 
three  years-,  made  or  created  by  livery  and  seisin  only,  or  by 
parol  BXid  not  put  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  law^ 
ffdly  authorized  by  writing,  shall  have  the  force  and  effect  of 
leasee  or  estates  at  will  only ;  and  shall  not,  either  at  Isvr  or  in 
eqnity;  be  deemed  or  taken  to  have  amy  other  or  greater  tme.. 
or  effect:     t  Kilty's  Laws,  Md.  242. 

No  action  shall  be  brought  .  .  .  upon  any  contract  or  sale 
ofMands,  tenements,  or  hereditaments;,  or  any  interest  ia  or 
cotteeming  them,  .  .  .  unless  the  i^reement  upon  which  sueb 
aistion  shall  be  brought,  or  some  memorandum  or  note  thereof^ 
sMl  be  m  writing-  and  signed  by  the  party  to  be  charged* 
tlieivwi'bh,  or  by  some  person  thereunto*  lawfully  aatlsorisBd'. 
Brefrav,  Frauds^  508 
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Axgojomat  ta  show  that  the  respondent  did  not*  denvot'  aiiy 
valid  title  to  the  premises  under  ther  tax  deads  ia  mmeeeBsaffgri 
a9  the  amended  answer  admits  that  the  tax  deeds  did  not  con*' 
vey  any  title  whaterer,  and  the  respondent  testified  to  tte 
same  efieet.  Even  if  the  deeds  had  been  itagidar,  they  would - 
not  benefit  the  respondent ;  as  in  that  event*  the  l^al  conchi* 
eion  would  be  that  the  respondent^  a»  the  teaant  at  the  lesser, 
held  the  title  in  trust  for  his  landlord.  Bothwdl  v.  Deumeg^ 
2  Blacky  613  ;  Van  Home  v.  Fonda,  5  Johnsi  (Nv  T.)  Ch.  888; 
2  Story,  Eq.  Jur.,  sect.  1211  a. 

Tenants  are  never  alleiwed  to  deny  the  tideof  their  landlord, 
nor  set  up  a  tide  against  him>  aeqoired  by  the  t^iant  durinif^ 
the  tenancy,  which  is  hostile  in  its^  character  ta  that  which  he 
acknowledged  in  accepting  the  demise;  the  rule  being  that 
whenever  the  possession  i9  aequired  under  any  species  of  tev* 
ancy,  whether  the  action  be  assumpsit,  debt,  covenant^  off 
ejectment,  the  tenant  is  estopped  from  denying  the  tide:  of  the 
landlord.  Taylor,  Land,  and  Ten.,  sects.  6<2&,  705;  Jasknonvi 
Harper,  5  Wend.  (N.  ¥.)  240 ;  iSharp  v.  KelUy,  6  De».  (N.  Y.) 
481 ;  Doe  v.  Smythe,  4  M.  &  S^  8^. 

Attempt  is  made  to  take  the  oase  ovt  of  the  proteetion  of 
the  Statute  ol  Frauds  by  tfae^  receipts  given  is  evidenee ;  but  it 
is  clear  that  they  fall  far  short  of  what  ia  required  to  accora^ 
pliiih  that  object.  3  Phil.  Evid.  (4th  Am.  edO'SSl';  "RtOmm 
V.  Frcmktm,  14  N.  T.  584;  JBtrnore  v;  Kinpeceie,  &  R  &  C. 
688. 

Decided  ^cases  everywhere  require  that  the  memnvaBdnai 
should  mention  the  priee.  Nothing  is  contained  in  estber/ 
receipt  to  fulfil  that  requirement,  nor  de'  the  reeeipte'-.ceat&ui 
any  thing  of  an  unambiguoua  obasracter  toremd>le.  the"  eonrt  ta 
determine' what  real  estate^'is  the  sitriTJeot  of  the>  pKrekasv; 
Part  of  the  property  lyin^west  of  tfa«  taiennnt^  the  etfideuan: 
shows,  was  never  occupied  by  the  reepmideiit ;  and  thvaecond 
reeeipt,  in  terme^  Htnits  die  pavohaiB^  te  the  tenement  which 
the  respondent:  occupied  and  repaired;  None  of~  theE"  terms^ 
says*  Mr.  Phillips^  cm  be  left  tO'  be  supplied  by  parol ;  ami^  if 
imt\  it  i«  clear  thaA  the  reeeipte  are  no^  soffieiieat:  ta  sapfomt 
the  theory  of  the  defence.  Baptist  Church  v.  Bigelom^  1ft:  Wendi 
(11^.  7.)  28*;  »R¥ton^ri  Deem,  18'Meto:  (Man;)  88ft 
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Unless  the  essential  terms  of  the  sale  can  be  asoertauied 
from  the  writing  itself,  or  by  reference  in  it  to  something  else, 
the  writing  is  not  a  compliance  with  the  statute ;  and,  if  the 
agreement  be  thus  defective,  it  cannot  be  supplied  by  parol 
proof,  for  that  would  at  once  introduce  all  the  mischiefs  which 
the  statute  was  intended  to  prevent.  2  Kent,  Com.  (12th  ed.) 
511 ;  Norris  v.  Lain,  16  Johns.  (N.  Y.)  161 ;  Dung  v.  Perkins^ 
52  N.  Y.  494;  Baltzen  v.  Nicolay,  68  id.  467  ;  Wrights.  Week$, 
26  id.  158 ;  Parkhurst  v.  Van  Cortiandt,  1  Johns.  (N.  Y.)  Ch. 
278  ;  8.  c.  14  id.  16. 

Anj  note  or  memorandum  in  writing  which  furnishes  evi- 
dence of  a  complete  and  practicable  agreement  is  sufficient 
under  the  statute,  and  parol  evidence  is  admissible  to  explain 
latent  ambiguities,  and  to  apply  the  instrument  to  the  subject- 
matter.  Barry  v.  Coombe^  1  Pet.  640;  Clark  v.  Bumham^ 
2  Story,  181 ;  Story,  Sales,  sect.  257. 

Diversity  of  decision  undoubtedly  exists  ;  but  this  court  de- 
cided, in  the  case  of  Purcell  v.  Miner^  4  Wall.  618,  that  the 
proof  as  to  the  terms  of  the  contract  must  be  clear,  definite, 
and  conclusive,  and  must  sliow  a  contract,  leaving  no  ju9 
deliberandi  or  locus  penitenticB ;  that  it  cannot  be  made  out 
by  mere  hearsay  or  evidence  of  the  declarations  of  a  party  to 
mere  strangers  to  the  transaction,  in  chance  conversation, 
which  the  witnesses  have  no  reason  to  recollect  from  interest 
in  the  subject-matter,  and  which  may  have  been  imperfectly 
heard  or  inaccurately  remembered,  perverted,  or  altogether 
fabricated ;  that  the  proof  must  also  show  that  the  considera- 
tion has  been  paid  or  tendered,  or  that  there  has  been  such 
part  performance  of  the  contract  that  its  rescission  would  be 
a  fraud  on  the  other  party,  which  could  not  be  compensated 
by  the  recovery  of  damages ;  or  that  the  delivery  of  possession 
has  been  made  in  pursuance  of  the  contract,  and  has  been 
acquiesced  in  by  the  other  party. 

Tested  by  these  considerations,  it  is  clear  that  the  attempt 
to  prove  a  written  contract  utterly  fails,  and  that  there  is  nc 
satisfactory  evidence  to  prove 'any  such  part  performance  of 
the  supposed  contract  as  will  take  the  case  out  of  the  operation 
of  the  statute. 

Where  the  attempt  is  to  take  the  case  out  of  the  statute 
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upon  the  ground  of  part  performance,  the  party  making  the 
attempt  must  show  by  clear  and  satisfactory  proof  the  exist- 
ence of  the  contract  as  laid  in  his  pleading,  and  the  act  of 
part  performance  must  be  of  the  identical  contract  which  he 
has  in  that  manner  set  up  and  alleged.  It  is  not  enough  that 
the  act  of  part  performance  is  evidence  of  some  agreement ;  but 
it  must  be  unequivocal  and  satisfactory  evidence  of  the  par- 
ticular agreement  charged  in  the  bill  or  answer.  PhtUipi 
V.  Thompson^  1  Johns.  (N.  Y.)  Ch.  131;  Browne,  Frauds, 
sect.  452. 

Specific  performance  in  such  a  case  will  not  be  decreed, 
unless  the  terms  of  the  contract  are  clearly  proved  or  admitted ; 
and  a  sufficient  part  performance  is  made  out  to  show  that 
fraud  and  injustice  would  be  done  if  the  contract  was  held  to 
be  inoperative ;  and  all  the  authorities  agree  that  the  acts  of 
part  performance  must  be  such  as  are  referable  to  the  contract 
as  alleged,  and  consistent  with  it.  Woodfall,  Land,  and  Ten. 
(9th  ed.)  942 ;  Price  v.  Salmhury,  82  Beav.  446 ;  Tompkimtm 
v.  Straight,  17  C.  B.  697. 

Nothing  is  part  performance  for  this  purpose  which  is  only 
ancillary  or  preparatory :  it  must  be  a  direct  act  which  is  in- 
tended to  be  a  substantial  part  performance  of  an  obligation 
created  by  the  contract  as  proved ;  and  it  must  be  an  act  which 
would  not  have  been  done  but  for  the  contract ;  and  it  must  be 
directly  in  prejudice  of  the  party  doing  the  act,  who  must  him- 
self be  the  party  calling  for  the  completion  of  the  contract. 
Jone9  V.  Peterman^  8  Sei^.  &  R.  (Pa.)  548  ;  Morphett  v.  Janes^ 
1  Swans.  172 ;  JEx  parte  Hooper,  19  Ves.  477  ;  Frame  v.  Daw 
son,  14  id.  885 ;  BuckmaBter  v.  Harrop,  7  id.  841 ;  8  Pars. 
Contr.  (6th  ed.)  60. 

Where  one  of  the  two  contracting  parties  has  been  induced 
or  allowed  to  alter  his  position  on  the  faith  of  such  contract, 
to  such  an  extent  that  it  would  be  fraud  on  the  part  of  the 
other  party  to  set  up  its  invalidity,  courts  of  equity  hold  that 
the  clear  proof  of  the  contract  and  of  the  acts  of  part  perform- 
ance will  take  the  case  out  of  the  operation  of  the  statute,  if 
the  acts  of  part  performance  were  clearly  such  as  to  show  that 
they  are  properly  referable  to  the  parol  agreement.  Chitty, 
Contr.  (10th  ed.)  66,  2T8;  2  Story,  Eq.  Jur.,  sect.  761. 
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CovtB^  of'  e^piity  sone^hneBi  in  caooB  of'  oQamufmi  juriidini*- 
thm,  foHow  bjanalogy^the  statoteof'liidtatiofts  whUih  gfsvwn 
courts  of  law  in  like  oases  ;  but  there  iff  nothing  in  the  faot»> 
of  the- case  before  the  eonrt  to  bring  it  mAin  tibe  ofierafcton  ofr 
that  ml#. 

Beyond*  all  question,  the  fee^impio  title"  of  tiie  property  vn» 
in  the  original  lessor;  and  it  is  equally  clear  that  the  Tespen- 
dent  entered*  into  the  possession  of  the  premises  89  the  tenant^ 
o#^  t^- lessm',  under  an  agreement  to  pay  a  stipulated  rent^  and 
the  record  shows  that  he  continued  to  hold  possession  of  tfar 
same' until 'iiie' time  of  his  decease,  or  until  he  rented  the  same 
to  the  ITnit^  Statto;  nordoes  the  tPuot  tiiat  he^  subasquently- 
te^  the-  entry,  d(mied  the  title  of  his  landlord,  ha\ne  any  jnatr 
iflfliieme  tb  support  the  defenoe  of  limitation  or  laches^  inas- 
nmch  as  the  case  showe  that  he  did  so  without  any  jusf  cause- 
orlegid  esnxsei  Authorities^  to  support  that  pfopusilkni  are^ 
quite  unnecessary,  as  to  hold  otherwise  would  be  to  saaotioir 
iajttrtiee  and  encourage  fraud; 

From  these  suggestions  it  follows  that  tiie  decree*  in  tiie 
oaartcf  original  juris^ction  was  correct;  but* inasmuch  as^tiie 
aoeount-  wa^  not  taken,  Mllis  r.  Lathrop^  22  Wend;  (N.  Y.) 
121;  tlie  decree  rendered  at  the  general  term  will  be  reversed' 
ani  the  cause  remanded,  with  directions  to  enter  a  deenee'  t&e 
the  complainants  for  farther  proceedinger  in-  conformity  to^  Ao' 
opimon^of  thir  court ;  and  it  is  S&  ard&rwt 

BBBb  J\J9i'iUJB'  FiacD  and  Mb;  JffBWCfB'  Bbair^hp  Assented; 
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Pouiro  V,  TuROK. 

1.  lo  the  absence  of  legislation  by  Congress  bearing  onr  the  case,  a  statute  of  a 

Btate  which  authorizes  the  erection  of  » dam  across  a  nsrigable  rtfterwhiidit 
is  wholly  within  her  limits  is  not  unconstitational. 

2.  A  party  is  not  liable  for  obstructing  the  navigation  of  the  river  by  means  of  a 

dam  which  he  has  erected  under  the  authority  and  pursuant  to  the  require- 
ments of  such  a  statute. 

Erbob  to  the  Circuit  Court  of  the  United  Statee  for  the 
Western  District  of  Wisconsin. 
The  facts  are  stated  in  the  opinion  of  the  court* 

Mr.  Matt.  H.  Carpenter  for  the  plaintiffs  in  error. 
Mr.  WUliam  F.  VUas^  contra. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  suit,  brought  by  Turek  and  Borland,  assignees  in  bankv 
ruptcy  of  French,  Leonard,  &  Co.,  is  founded  upon  allegatiom 
that  the  bankrupts,  being  lumbermen  engaged  in  that  business 
on  the  Chippewa  River,  in  Wisconsin,  were  seriously  damaged 
by  the  delay  of  a  raft  of  lumber,  shingles,  and  ptekets,  in  said 
river,  and  by  the  breaking  of  the  raft ;  aU  of  which  was  attributa- 
ble to  obstructions  placed  in  said  river  by  Pound,  Halbert,  ft 
Co.,  the  plaintiffs  in  error,  who  were  defendants  below.  The  de- 
fendants pleaded  the  geneml  issue,  and  a  verdiet  was  renderad 
against  them,  on  which  the  judgment  was  founded  to  widdr 
this  writ  of  error  is  taken. 

The  bill  of  exceptions  is  a  very  imperfect  one ;  and  two  ear 
ceptions  in  regard  to  the  admission  of  evidence  are  so  vBoiat^ 
portant  that  we  do  not  think  it  necessary  to  notice  tiMur 
further  than  to  say  that  we  see  no  error  in  tfaem. 

The  bill  of  exceptions  shows,  however,  that'  there  was  eft 
dence  tending  to  prove  that  the  dam  and  boom  which  constf- 
tuted  the  principal  obstruction  in  the  river^  to  which  the  los» 
of  plaintiffs'  assignees  was  due,  were  built  under  auliiority'of 
an  act  of  the  Wisconsin  l^slature ;  to  wit,  c.  285,  Sessicm 
Laws  of  186T,  approved  March  6  of  that  year. 

This  statute  is  by  its  last  section  deelandd  to  be-  a-  ptUMe 
aet;  which  shall  be  favorably  construed  in  all  couvtB. 
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Sect.  7  of  the  act  authorizes  *^  the  erection  of  one  or  more 
dams  at  a  given  point  across  said  river,  and  the  building  and 
maintaining  of  a  boom  or  booms,  with  sufficient  piers,  and  in 
such  manner  and  form,  and  with  such  strength,  as  will  stop 
and  hold  all  logs  and  other  things  which  may  float  in  said 
river,  which  boom  or  booms  shall  be  so  arranged  as  to  permit 
the  passage  of  boats  at  all  times;  and  at  times  of  running 
lumber,  a  sufficient  space  shall  be  kept  open  in  some  convenient 
place  for  the  passage  of  rafts,  and  the  said  dam  or  dams  shall 
be  built  with  suitable  slides  for  the  running  of  lumber  in  rafts 
over  the  same,  and  the  said  dam  or  dams  and  boom  or  booms 
shall  be  so  constructed  as  not  to  obstruct  the  running  of 
lumber  rafts  in  said  river."  Private  Laws  of  Wisconsin  of 
1867,  p.  588. 

The  counsel  for  defendants  seem  to  have  made  an  attempt 
to  secure  from  the  court  an  instruction,  that,  if  the  injury  to 
plaintiffs'  raft  was  caused  by  the  boom  or  dam  built  under 
this  statute,  they  were  not  liable  if  they  constructed  it  in  com- 
pliance with  its  demands ;  but  the  language  of  the  prayer 
alone  is  too  vague  to  predicate  error  of  its  refusal.  But  the 
bill  of  exceptions  proceeds  to  say,  that,  having  refused  these 
prayers,  the  court  instructed  the  jury  upon  those  points  as 
follows:  — 

1.  That  the  defendants  are  not  liable  to  private  action  for 
injury  to  navigation  while  acting  under  legislative  authority, 
provided  that  they  have  kept  within  the  authority  granted, 
and  have  been  guilty  of  no  negligence,  unless  their  works 
materially  obstruct  the  navigation  of  the  river. 

2.  If  the  defendants,  in  erecting  the  piera  and  booms  men- 
tioned in  the  plaintii^s'  complaint,  did  so  under  authority 
given  by  the  legislature  of  the  State  of  Wisconsin,  in  which 
State  the  Chippewa  River  lies,  and  put  therein  in  the  manner 
provided  by  the  act  giving  them  authority,  they  are  not  liable 
in  damages  to  the  plaintiffs  for  any  injury  caused  by  reason  of 
their  doing  the  thing  authorized. 

8.  If  you  find  the  stream  navigable  within  the  iniles  I  have 
laid  down  for  determining  that  question,  you  will  next  .proceed 
to  determine  whether  the  piers  alleged  and  conceded  to  have 
been  placed  on  the  river  at  Chippewa  Falls  were  a  material 
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obstruction  to  the  navigation  thereof.  If  they  Tvere,  the  de- 
fendants had  no  right  to  place  them  there,  nor  could  the  legis- 
lature confer  authority  upon  them  to  do  so. 

If  there  were  no  other  objection  to  these  three  propositions 
in  the  charge  of  the  court,  it  appears  to  us  that  they  must  have 
been  confusing  to  the  minds  of  the  jury.  The  first  and  the 
third  propositions  distinctly  enough  declare  that,  if  the  piers 
and  booms  materially  obstructed  the  navigation  of  the  river, 
the  act  of  the  legislature  was  no  protection ;  while  the  second 
as  distinctly  affirms  that  if  thoy  were  built  in  the  manner  pro- 
vided by  the  act  giving  them  authority,  they  are  not  liable 
for  any  injury  arising  from  them  when  so  built.  As  they 
appear  to  us,  these  propositions,  given  each  as  an  independent 
one  on  that  subject,  are  necessarily  contradictory,  and  we 
cannot  tell  which  of  them  the  jury  accepted  as  the  foundation 
of  their  verdict.  If  the  second  proposition  alone  had  been 
given,  the  only  inquiry,  of  the  jury  on  that  branch  of  the  case 
would  have  been  as  to  the  conformity  of  the  structures  to  the 
directions  of  the  statute.  If  the  other  two  were  to  govern, 
then  the  juiy  must  inquire  whether  those  structures  were  a 
material  obstruction  to  the  general  navigation  of  the  river. 
That  these  inquiries  were  not  the  same  is  very  clear,  for  no 
one  can  read  the  statute  without  perceiving  that  it  did  au- 
thorize a  material  obstruction  to  the  general  navigation  of  the 
river. 

It  authorized  the  construction  of  dams  entirely  across  the 
stream,  and  it  authorized  booms,  with  sufficient  piers,  across 
the  stream  to  stop  and  hold  all  logs  and  other  things  which 
may  float  in  said  river.  It  is  a  waste  of  words  to  attempt  to 
prove  that  this  would  create  a  material  obstruction  to  the 
navigation  of  the  river  by  every  species  of  water-craft.  The 
fact  that  directions  are  given  to  facilitate  the  passage  of  these 
dams  and  piers  by  boats  and  rafts  only  shows  that  the  evil 
caused  by  the  obstructions  was  to  be  mitigated  as  far  as  pos- 
sible consistently  with  their  erection,  and  not  that  they  were 
so  to  be  built  as  to  present  no  material  obstruction  to  navi- 
gation. 

Taking  all  the  instructions  together,  and  in  connection  with 
the  prayer  of  the  defendants  refused  by  the  court,  we  are  of 
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opinion  that  the  jury  must  have  understood  that  if  the  struc- 
tuies  of  defeo^dants  were  a  material  obstruction  to  the  genei^l 
navigation  of  the  river,  the  statute  of  the  State  afforded  him 
no  defence,  though  they  were  built  in  strict  conformity  to  its 
provisions.  We  are  confirmed  in  the  belief  that  we  have  cor- 
rectly construed  the  language  of  the  court  by  the  argument  of 
counsel  in  support  of  the  charge,  which  asserts  the  want  of 
power  in  the  State  to  pass  the  act  here  relied  on.  This  was 
unquestionably  the  opinion  of  the  court  as  given  to  the  jury, 
and  its  soundness  is  the  principal  matter  to  be  considered 
by  ns. 

This  want  of  power  is  supposed  to  rest  on  the  repugnance  of 
the  slatute  to  that  provision  of  the  Constitution  whidi  confers 
upon  Congress  the  authority  ^^to  regulate  commerce  with  for- 
ei(;n  nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."  The  proposition  is  not  a  new  one  in  this  court,  and 
cannot  be  sustained  as  applicable  to  the  case  before  us  without 
overruling  many  well-considered  decisions,  no  one  of  which 
has  ever  been  overturned,  though  the  doctrine  announced  has 
been  occasionally  questioned. 

The  Chippewa  River  is  a  small  stream  lying  wholly  within 
the  State  of  Wisconsin,  but  emptying  its  waters  into  the 
Mississippi. 

Without  the  aid  of  the  Constitution  of  Wisconsin,  or  the 
decision  of  its  Supreme  Court,  or  the  third  section  of  the  en 
abling  act  of  1846,  by  which  Congress  authorized  the  formation 
of  a  State  government,  we  may  concede  that  the  stream,  though 
small,  is  a  navigable  river  of  the  United  States,  and  protected 
by  all  the  acts  of  Congress  and  provisions  of  the  Constitution 
applicable  to  such  waters. 

The  principle  established  by  the  decisions  to  which  we  have 
referred  is,  that,  in  regard  to  the  powers  conferred  by  the  com- 
merce clause  of  the  Constitution,  there  are  some  which  by  their 
essential  nature  are  exclusive  in  Congress,  and  which  the  States 
can  exercise  under  no  circumstances ;  while  there  are  others 
which  from  their  nature  may  be  exercised  by  the  States  until 
Congress  shall  see  proper  to  cover  the  same  ground  by  such 
legislation  as  that  body  may  deem  appropriate  to  the  subject. 
Of  this  class  are  pilotage  and  other  port  regulations,  Coaly  v. 
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Board  of  Wardens^  12  How.  299 ;  bridges  jMroas  .UBYigMe 
streams,  Oilman  v.  Philadelphia;  and,  .as  specially  .applicable 
to  tbe  case  before  us,  to  erect  dams  across  navigable  ^trieams, 
Wtllson  V.  Blackbird  Creek  Marsh  Co.,  2  Pet.  .545.  Thk 
general  doctrine  was  very  fully  examined  «nd  auatained  in  iCtil- 
man  y.  Philadelphia,  8  Wall.  713,  and  ^gain  in  Crandall  v. 
SUte  of  Nevada,  6  id.  85. 

.As  we  have  already  said,  tbe  Blackbird  Creek  C!(aM. is. directly 
i^ldicable  to  .the  one  before  us.;  and.  as  it  has  never  been  oYJds> 
ruled,  but,  on  the  contrary,  though  much  criticiaBd,.lias.abx^ay8 
been  sustained,  it  is  alone  su£Scient  to  control  .this  one.  In 
that  case,  the  legislature  of  the  State  of  .Delaware  iiathorizcd 
the  .construction  of  a  dam  across. the  creek  for  the  purpose  of 
reclaiming  some  marsh  land,  and  improvii^g  the  health  of  its 
inhabitants. 

^^  But  the  measure  authorized  by  the  statute,"  ^d  Chiisf 
Justice  Marshall,  ^^jstops  a  navigable  creek,  and  must  be  sup- 
posed to  abridge  tbe  rights  of  those  accustomed  to  use  it." 
He  then  says  that  if  Congress  had  passed  any  .act  which  bone 
upon  the  case,  any  act  in  execution  of  the  power  to  regulate 
conunerce,  the  object  of  which  was  to  control  State  legislation 
over  the  small  navigable  streams  into  whidi  the  tide  flows, 
the  State  Jaw  would  be  void;  but  that  as  no  auoh  action 
had  been  taken  by  Congress,  the  act  of  the  State  was  not 
i^ugnant  to  the  power  to  regulate  commerce  in  its  dormant 
state. 

In  the  case  of  GUman  v.  Philadelphia,  the  plaintiff  .was 
owner  of  a  wharf  on  the  Schuylkill  Kiver  in  the  city  of  ^hil«r 
delphia,  at  a  point  where  that  river  had  been  navigable  for  time 
immemorial  by  a  laige  class  of  vessels.  The  State  of  Pennsyl- 
vania passed  a  law  in  1857  authorizing  the  city  to  build  a  bridge 
across  that  stream  just  below  plaintiff's  wharf,  and  betwecm 
it  and  the  mouth  of  the  river.  There  was  no  question  that 
this  bridge  would  wholly  exclude  a  large  part  of  the  vessels 
which  bad  theretofore  navigated  the  Schuylkill  up  to  plain- 
tiff's wharf.  He  applied  to  the  Circuit  Court  of  the  United 
States  for  an  injunction,  and  that  court  dismissyid  bis  biU. 
On  appeal  to  this  court,  the  decree  was  affirmed,  on  .the£xpx«« 
ground  that  in  the  absence  of  legislation  by  Cjongcess  tbe  act 
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of  the  Pennsylyania  legislature  was  not  repugnant  to  the  com- 
merce clause  of  the  Constitution. 

The  present  case  falls  directly  within  the  principle  established 
by  these  cases,  and  aptly  illustrates  its  wisdom.  There  are 
within  the  State  of  Wisconsin,  and  perhaps  other  States,  many 
small  streams  navigable  for  a  short  distance  from  their  mouths 
in  one  of  the  great  rivers  of  the  country,  by  steamboats,  but 
whose  greatest  value  in  water-carriage  is  as  outlets  to  saw-logs, 
sawed  lumber,  coal,  salt,  &c.  In  oinler  to  develop  their  great- 
est utility  in  that  regard,  it  is  often  essential  that  such  structures 
as  dams,  booms,  piers,  &c.,  should  be  used,  which  are  substantial 
obstructions  to  general  navigation,  and  more  or  less  so  to  rafts 
and  barges.  But  to  the  legislature  of  the  State  may  be  most 
appropriately  confided  the  authority  to  authorize  these  struc- 
tures where  their  use  will  do  more  good  than  harm,  and  to  im- 
pose such  regulations  and  limitations  in  their  construction  and 
use  as  will  best  reconcile  and  accommodate  the  interest  of  all 
concerned  in  the  matter.  And  since  the  doctrine  we  have  de- 
duced from  the  cases  recognizes  the  right  of  Congress  to  inter- 
fere and  control  the  matter  whenever  it  may  deem  it  necessary 
to  do  so,  the  exercise  of  this  limited  power  may  all  the  more 
safely  be  confided  to  the  local  legislatures. 

It  is  obvious  from  these  remarks  that  the  court,  in  its  charge 
to  the  jury  and  in  refusing  the  prayer  of  plaintiff,  did  not  give 
to  the  act  of  the  legislature  of  Wisconsin  the  effect  to  which 
it  was  entitled  as  a  defence  in  the  action. 

It  is  argued  by  counsel  that  there  is  no  evidence  connecting 
the  defendants  with  the  authority  conferred  by  that  statute. 
But  as  the  record  does  not  purport  to  contain  all  the  evidence, 
and  as  the  charge  of  the  court  is  based  upon  the  idea  tliat  there 
was  evidence  to  go  to  the  jury  on  that  subject,  so  much  so  that 
the  most  important  part  of  the  charge  relates  to  that  matter, 
we  must  presume  there  was  such  evidence. 

It  is  also  insisted  that  the  record  shows  no  exception  to  the 
charge  of  the  court.  But  the  objection  is  hypercritical.  A 
close  examination  of  the  bill  of  exceptions  satisfies  us  that 
the  plaintiffs  in  error  did  except  both  to  the  refusal  to  grant 
the  instruction  prayed  for  and  to  those  given  by  the  court 
on  the  same  points. 
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For  4be  %nor  in  the  charge  of  the  court  in  that  matter  the 
jodgBient  will  be  reyeraed  and  a  new  trial  awarded. 

So  ordered. 

Mb.  Jroxios  Clifford  concurred  in  the  judgment  of  the 
oooFtv  but  CMlhered  to  the  views  expressed  in  his  dissenting 
opinion  in  CKlman  v.  Philadelphia,  8  Wall.  782. 


Railboad  Company  v.  Husbn. 

1.  The  statute  of  Missouri  which  prohibits  driring  or  conyejing  any  Texas, 

MezicaD,  or  Indian  cattle  into  the  State,  between  the  first  day  of  'March 
and  the  first  day  of  November  in  each  year,  is  in  conflict  with  the  clause 
of  the  Constitution  that  ordains  ''Congress  shall  hare  power  to  regulate 
^ommeiee  witli  foreign  nations,  and  among  the  several  States,  and  witli  the 
Indian  tribes." 

2.  Such  a  statute  is  more  than  a  quarantine  regulation,  and  not  a  legitimate 

exercise  of  the  police  power  of  the  State. 
9.  That  power  oannot  be  exercised  over  the  interstate  transportation  of  snbjeots 
of  commerce. 

4.  While  a  State  may  enact  sanitary  laws,  and,  for  the  purpose  of  self-protection, 

establish  quarantine  and  reasonable  inspection  regulations,  and  prevent 
persons  and  animals  having  contagious  or  infectious  diseases  from  entering 
the  State,  it  cannot,  beyond  what  is  absolutely  necessary  for  self-protection, 
interfere  with  transportation  into  or  through  its  territory. 

5.  Neither  the  unlimited  powers  of  a  State  to  tax,  nor  any  of  its  large  police 

powers,  can  be  exercised  to  such  an  extent  as  to  work  a  practical  assump- 
tion of  the  powers  eonferred  by  the  Constitution  upon  Congress. 

6.  Shice  the  range  of  a  State's  police  power  comes  very  near  to  the  field  commit- 

ted by  the  Constitution  to  Congress,  it  is  the  duty  of  courts  to  guard  vigi- 
lantly against  any  needless  intrusion. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Missouri. 
An  act  of  the  legislature  of  Missouri,  approved  Jan.  23, 1872, 
1  Wagner's  Stat.  251,  provides  as  follows :  — 

"  Sbction  1.  No  Texas,  Mexican,  or  Indian  cattle  shall  be  driven 
or  otherwise  conveyed  into  or  remain  in  any  county  in  this  State, 
between  the  first  day  of  March  and  the  iirst  day  of  November  in 
each  year,  hy  any  person  or  persons  whatsoever:  Provided^  that 
nethii^  in  this  section  shall  apply  to  any  cattle  which  have  been 
k^t  the  entire  previous  winter  in  this  State:  Provided Jiirther,  that 
wbeD  taoh  eatde  shall  come  aoross  the  line  of  this  State,  loaded 
rou  V.  80 
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upon  a  ndlroad  car  or  steamboat,  and  shall  pass  through  this  State 
without  being  unloaded,  such  shall  not  be  construed  as  prohibited 
by  this  act;  but  the  railroad  company  or  owners  of  a  steamboat 
performing  such  transportation,  shall  be  responsible  for  all  danyges 
which  may  result  from  the  disease  called  the  Spanish  or  Texas 
fever,  should  the  same  occur  along  the  line  of  such  transportation ; 
and  the  existence  of  such  disease  along  such  route  shall  be  prima 
facte  evidence  that  such  disease  has  been  communicated  by  such 
transportation." 

^'  SscT.  9.  If  any  person  or  persons  shair  bring  into  this  State  any 
Texas,  Mexican,  or  Indian  cattle,  in  violation  of  the  first  section  of 
this  act,  he  or  they  shall  be  liable,  i^  all  cases,  for  all  damages  sus- 
tained on  account  of  disease  communicated  by  said  cattle." 

Husen  brought  this  action  against  the  Hannibal  and  St. 
Joseph  Railroad  Company  for  damages  alleged  to  have  been 
done  him  by  means  of  the  company's  violation  of  the  foregoing 
act. 

On  the  trial  in  the  Circuit  Court  for  Grundy  County  it  was, 
among  other  things,  objected  by  the  company  that  the  act  was 
in  violation  of  that  part  of  sect.  8  of  art.  1  of  the  Constitution 
of  the  United  States  which  provides  that  Congress  shall  have 
power  *'*'  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes."  This  objection 
having  been  overruled,  there  was  a  judgment  for  the  plaintiff; 
which  the  Supreme  Court  on  appeal  affirmed,  holding  that  the 
act  was  *'*'  not  contrary  in  any  wise,  in  regard  to  this  case,  to 
the  Constitution  of  the  United  States." 

The  company  then  brought  the  case  here. 

Mr.  James  Carr  for  the  plaintiff  in  error. 

That  portion  of  the  eighth  section  and  first  article  of  the 
Constitution  of  the  United  States,  which  provides  that  Congress 
shall  have  power  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes,"  con* 
fers  exclusive  power  on  Congress.  Gibbons  v.  Ogden^  9  Wheat. 
1 ;  Passenger  Cases,  7  How,  288 ;  Ex  paHe  McNiel,  18  Wall. 
286;  CijLse  of  the  State  Freight  Tax,  16  id.  282;  Railroad 
Conpany  v.  Fuller,  17  id.  560;  Henderson  et  al.  v.  Mayor  oj 
New  York  et  al.,  ^^2  U.  S.  259 ;  Chy  Lung  v.  Freeman  et  al., 
id.  275 ;  In  the  Matter  of  Ah  Fang,  1  Cent.  Law  Jour.  616, 
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The  act  in  question  discriminates  against  certain  property 
which  may  be  brought  from  Texas  into  Missouri,  and  abso- 
lutely prohibits  bringing  it  into  the  State  between  the  first  day 
of  March  and  the  first  day  of  November  in  each  year.  This  is 
no  police  regulation.  If  it  required  an  inspection  of  the  cattle 
at  the  State  line  by  some  competent  person,  to  ascertain  their 
condition,  and  permitted  them,  if  found  free  from  disease,  to  be 
carried  into  the  State,  it  would  not  be  obnoxious  to  the  ob- 
jection of  regulating  inter-state  commerce,  or  of  discriminating 
against  a  certain  species  of  property  coming  from  a  particu- 
lar section.  In  its  present  shape,  it  is  a  regulation  of  inter- 
state commerce  as  much  as  is  the  statute  of  California,  which, 
inter  alia^  prohibits  vessels  from  landing  "  a  lewd  or  debauched 
woman,"  without  first  giving  the  required  bond.  Chy  hang  v. 
Freeman  et  al,,  92  U.  S.  276. 

Mr.  M.  A.  Lawy  contra. 

The  act,  although  it  may  affect,  does  not  in  any  proper 
sense  regulate,  commerce.  ^^Not  every  thing  which  affects 
commerce  is  a  regulation  of  it,  within  the  meaning  of  the 
Constitution."  State  Tax  on  Railway  Qron  Receiptee  16 
Wall.  284;  Munn  v.  Illinois,  94  U.  S.  118;  GHbbons  v.  Ogden, 
9  Wheat.  1;  Passenger  Cases,  7  How.  288;  Slaughter-House 
Cases,  16  Wall.  86. 

Whilst  the  power  to  regulate  commerce  is  granted  to  Con- 
gress, that  of  establishing  interior  police  regulations  belongs 
to  the  States.  The  latter,  in  conferring  the  power  over  inter- 
state commerce,  never  delegated  to  Congress  that  of  making 
police  regulations ;  yet,  in  exercising  the  granted  power.  Con- 
gress may  incidentally  affect  or  even  abrogate  those  regula- 
tions. On  the  other  hand,  in  establishing  them,  a  State  may 
incidentally  affect  commerce ;  but  they,  when  not  in  conflict 
with  any  act  of  Congress,  are  valid.  These  powers  are  distinct 
and  separate ;  but  it  is  no  objection  to  a  regulation  made  in 
pursuance  of  one  of  them  that  it  would  be  appropriate  to  the 
exercise  of  the  other.  Oihbons  v.  Ogden,  9  Wheat.  1 ;  City  of 
New  York  v.  Miln,  11  Pet.  102  ;  Slaughter-House  Cases,  16  Wall. 
86 ;  Foster  v.  Master  and  Wardens  of  the  Port  of  New  Orleans, 
94  U.  S.  246 ;  Gilman  v.  Philadelphia,  8  Wall.  718  ;  Mc  parte 
McNiel,  r^  id.  286  ;  Story,  Const.,  sect.  1070. 
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^  The  logblatare  may,  no  doubt,  prohibit  railways  irom  car- 
rying freight  which  is  regarded  as  detrimental  to  public  health 
or  morals,  or  the  public  safety  generally."  Thorpe  v.  Rutiand 
f  Burlinfftan  Railway,  27  Vt.  140.  The  power  of  the  States  to 
pass  quarantine  and  inspection  laws  has  never  been  questioned, 
and  it  includes  that  of  prescribing  the  necessary  regulations,  as 
well  as  the  subjects  to  which  they  may  be  applied.  The  right 
to  impose  restraints  upon  the  use  and  disposal  of  articles  found 
by  experience  or  upon  inspection  to  be  injurious  to  the  health, 
morals,  or  general  welfare  of  her  citizens  belongs  to  the  State. 
The  act  is  in  the  nature  of  a  quarantine  regulation,  and, 
as  such,  is  yalid.  Oibbons  v.  Ogden^  9  Wheat.  1 ;  Brown  y. 
Maryland,  12  id.  419;  WiUBon  v.  The  Blaekbird  Creek  Mar$h 
Go.,  2  Pet.  245 ;  Oity  of  New  York  v.  Miln,  11  id.  102 ;  HolmM 
V.  Jennison^  14  id.  615 ;  License  Caaes^  5  How.  577 ;  PoMan- 
ger  Cases,  7  id.  283 ;  Cooley  v.  Board  of  Wardens,  12  id.  819 ; 
License  Tax  Cases,  5  Wall.  462 ;  Pervear  v.  Commonwealth,  id. 
475 ;  UniUd  States  v.  Demtt,  9  id.  41 ;  JSx  parte  McMel,  13 
id.  236;  Case  of  the  State  Freight  Tax,  15  id.  279;  ShmgUer- 
House  Cases,  16  id.  86 ;  Railroad  Company  v.  FuUer,  17  id. 
560 ;  Munn  y.  Illinois,  94  U.  S.  113 ;  Foster  y.  Master  and 
Wardens,  id.  246 ;  City  of  St.  Louis  y.  Boffinger,  19  Mo.  13 ; 
Teazel  y.  Alexander,  58  111.  254;  Cooley,  Const.  Lim.  584; 
Potter's  Dwaxris,  457. 

Mb.  Justice  Stbong  deliyered  the  opinion  of  the  court. 

Fiye  assignments  of  error  appear  in  this  record ;  but  they 
raise  only  a  single  question.  It  is,  whether  the  statute  of 
Missouri,  upon  which  'the  action  in  the  State  court  was 
founded,  is  in  conflict  with  the  clause  of  the  Constitution  of 
the  United  States  that  ordains  ^*  Congress  shall  haye  power  to 
regulate  commerce  with  foreign  nations,  and  among  the  seyeral 
States,  and  with  the  Indian  tribes."  The  statute,  approyed 
Jan.  23,  1872,  by  its  first  section,  enacted  as  follows:  ^^No 
Texas,  Mexican,  or  Indian  cattle  shall  be  driyen  or  otherwise 
conyeyed  into,  or  remain,  in  any  county  in  this  State,  between 
the  first  day  of  March  and  the  first  day  of  Noyember  in  each 
y«ar,  by  any  person  or  persons  whatsoeyer."  A  later  section 
is  in  these  words  :  '*  If  any  person  or  persons  shall  bring  into 
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thin  State  any  TeiEas,  Mexican,  or  Indian  cattie,  in  violation  of 
the  first  section  of  this  act,  he  or  they  shall  be  liable,  in  all 
oases,  for  all  damages  sustained  on  aocount  of  disease  oomikmni- 
<»ted  by  said  oatde.'*  Other  sections  make  such  bzingifig  of 
cattle  into  the  State  a  criminal  offenoe,  and  provide  penalties 
for  it.  Tt  was,  however,  upon  the  provisions  we  have  quoted 
that  this  action  was  brought  against  the  railroad  company  that 
had  conveyed  the  cattle  into  the  county.  It  is  noticeable  that 
the  statute  interposes  a  direct  prohibition  against  the  introduc- 
tion into  the  State  of  all  Texas,  Mexican,  or  Indian  cattle  dar- 
ing eight  months  of  each  year,  without  any  distinction  betwaen 
snob  as  may  be  diseased  and  such  as  are  not.  It  is  true  a 
proviso  to  the  first  section  enacts  that  ^*  when  such  cattle  diali 
come  across  the  line  of  the  State,  loaded  upon  a  railroad  car  or 
steamboat,  and  shall  pass  through  the  State  without  being  un- 
loaded, such  shall  not  be  construed  as  prohibited  by  the  act , 
but  the  railroad  company  or  owners  of  a  steamboat  performing 
such  transportation  shall  be  responsible  for  all  damages  which 
may  resiilt  from  the  disease  called  the  Spanish  or  Texas  fever, 
should  the  same  occur  along  the  line  of  ti*ansportatton ;  and 
the  existence  of  sneh  disease  along  the  line  of  suoh  route  shall 
be  prima  facie  evidence  that  suoh  disease  has  been  communi- 
cated by  such  transportation.^'  This  proviso  imposes  burdens 
and  liabilities  for  transportation  through  the  State,  tiioogh  tin 
cattle  be  not  unloaded,  while  the  body  of  the  section  absolutely 
probibits^  the  introduction  of  any  such  cattie  into  the  State,  with 
the  single  exception  mentioned. 

It  seems  hardly  necessary  to  argue  at  length,  that,  unlMs 
tiie  statute  can  be  justified  as  a  legitimate  exercise  of  the  pollee 
power  of  the  State,  it  is  a  usurpation  of  the  power  vested  es- 
dttsively  in  Congress.  It  is  a  plain  regulation  of  iiiteiHMbate 
commerce,  a  regulation  extending  to  prohibition.  Whatever 
may  be  the  power  of  a  State  over  commerce  that  is  completely 
internal,  it  can  no  moi«  prohibit  or  regulate  that  which  is 
inter-state  than  it  can  that  which  is  with  foreign  nations. 
Power  over  one  is  given  by  the  Constitution  of  the  United 
States  to  Coi^^ress  in  the  same  words  in  which  it  is  given  over 
the  other,  and  in  both  cases  it  is  necessarily  exolasive.  That 
the  tran^x>rtation  of  property  from  one  State  to  another  ia  a 
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branch  of  inter-etate  commerce  is  undeniable,  and  no  attempt 
has  been  made  in  this  case  to  deny  it. 

The  Missouri  statute  is  a  plain  interference  with  such  trans- 
portation, an  attempted  exercise  oyer  it  of  the  highest  possible 
power,  —  that  of  destruction.  It  meets  at  the  borders  of  the 
State  a  large  and  common  subject  of  commerce,  and  prohibits 
its  crossing  the  State  line  during  two-thirds  of  each  year,  with 
a  proviso,  however,  that  such  cattle  may  come  across  the  line 
loaded  upon  a  railroad  car  or  steamboat,  and  pass  through  the 
State  without  being  unloaded.  But  even  the  right  of  steam- 
boat owners  and  railroad  companies  to  transport  such  property 
through  the  State  is  loaded  by  the  law  with  onerous  liabilities, 
because  of  their  agency  in  the  transportation.  The  object  and 
effect  of  the  statute  are,  therefore,  to  obstruct  inter-state  com- 
merce, and  to  discriminate  between  the  property  of  citizens  of 
one  State  and  that  of  citizens  of  other  States.  This  court  has 
heretofore  said  that  inter-state  transportation  of  passengers  is 
beyond  the  reach  of  a  State  legislature.  And  if,  as  we  have 
held.  State  taxation  of  persons  passing  from  one  State  to  an- 
other, or  a  State  tax  upon  inteivstate  transportation  of  passen- 
gers, is  prohibited  by  the  Constitution  because  a  burden  upon 
it,  a  fortiori^  if  possible,  is  a  State  tax  upon  the  carriage  of 
merchandise  from  State  to  State.  Transportation  is  essential 
to  commerce,  or  rather  it  is  commerce  itself ;  and  every  obstacle 
to  it,  or  burden  laid  upon  it  by  legislative  authority,  is  regula- 
tion. Cme  of  the  State  Freight  Tax,  16  Wall.  232 ;  Ward  v. 
Maryland,  12  id.  418 ;  Weltan  v.  The  State  of  Mesauri,  91  U.  S. 
275 ;  Henderson  et  al.  v.  Mayor  of  the  City  of  New  York  et  oZ., 
92  id.  269 ;  Cky  Lung  v.  Freeman  et  aL,  id.  276.  The  two 
latter  of  these  cases  refer  to  obstructions  against  the  admission 
of  persons  into  a  State,  but  the  principles  asserted  are  equally 
applicable  to  all  subjects  of  commerce. 

We  are  thus  brought  to  the  question  whether  the  Missouri 
statute  is  a  lawful  exercise  of  the  police  power  of  the  Statp. 
We  admit  that  the  deposit  in  Congress  of  the  power  to  regulate 
foreign  commerce  and  commerce  among  the  States  was  not  a 
surrender  of  that  which  may  properly  be  denominated  police 
power.  What  that  power  is,  it  is  diflScult  to  define  with  sharp 
precision.     It  is  generally  said  to  extend  to  making  regulations 
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promotiye  of  domestic  order,  morals,  health,  and  safety.  As 
was  said  in  Thorp  v.  Hie  Rutland  ^  Burlington  Railroad 
Co,^  27  Vt.  149,  "  it  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  persons,  and  the  protec- 
tion of  all  property  within  the  State.  According  to  the  maxim, 
aic  utere  tuo  ut  alienum  non  Icedas^  which,  being  of  universal 
application,  it  must,  of  course,  be  within  the  range  of  legislative 
action  to  define  the  mode  and  manner  in  which  every  one  may 
so  use  his  own  as  not  to  injure  others."  It  was  further  said, 
that,  by  the  general  police  power  of  a  State,  ^^  persons  and  prop- 
erty are  subjected  to  all  kinds  of  restraints  and  burdens,  in 
order  to  secure  the  general  comfort,  health,  and  prosperity  of 
the  State ;  of  the  perfect  right  of  the  legislature  to  do  which 
no  question  ever  was,  or  upon  acknowledged  general  principles 
ever  can  be  made,  so  far  as  natural  persons  are  concerned." 
It  may  also  be  admitted  that  the  police  powers  of  a  State  justi- 
fies the  adoption  of  precautionary  measures  against  social  evils. 
Under  it  a  State  may  legislate  to  prevent  the  spread  of  crime, 
or  pauperism,  or  disturbance  of  the  peace.  It  may  exclude 
from  its  limits  convicts,  paupers,  idiots,  and  lunatics,  and  per- 
sons likely  to  become  a  public  charge,  as  well  as  persons 
afflicted  by  contagious  or  infeetious  diseases  ;  a  right  founded, 
as  intimated  in  The  Passenger  Cases^  7  How.  288,  by  Mr.  Jus- 
tice Greer,  in  the  -sacred  law  of  self-defence.  Vide  8  Sawyer 
283.  The  same  principle,  it  may  also  be  conceded,  would  justif}' 
the  exclusion  of  property  dangerous  to  the  property  of  citizens 
of  the  State ;  for  example,  animals  having  contagious  or  infec- 
tious diseases.  All  these  exertions  of  power  are  in  immediate 
connection  with  the  protection  of  persons  and  property  against 
noxious  acts  of  other  persons,  or  such  a  use  of  property  as  is 
injurious  to  the  property  of  others.     They  are  self-defensive. 

But  whatever  may  be  the  nature  and  reach  of  the  police 
power  of  a  State,  it  cannot  be  exercised  over  a  subject  confided 
exclusively  to  Congress  by  the  Federal  Constitution.  It  cannot 
invade  the  domain  of  the  national  government.  It  was  said  in 
Henderson  et  aL  v.  Mayor  of  the  City  of  New  York  et  aL^  supra. 
to  "  be  clear,  from  the  nature  of  our  complex  form  of  govern- 
ment, that  whenever  the  statute  of  a  State  invades  the  domain 
of  legislation  which  belongs  exclusively  to  the  Congress  of  the 
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(Jtiited  States,  it  is  void,  no  matter  under  what  class  of  poir^rft 
it  may  fall,  or  how  closely  allied  it  may  be  to  powers  canceied 
to  belong  to  the  States."  Substantially  the  same  thing  was 
said  by  Chief  Justice  Marshall  in  GHbbons  v.  Ogden^  9  Wheat.  1. 
Neither  the  unlimited  powers  of  a  State  to  tax,  nor  any  of  its 
large  police  powers,  can  be  exercised  to  such  an  extent  as 
to  work  a  practical  assumption  of  the  powers  properly  con- 
ferred ujion  Congress  by  the  Constitution.  Many  acts  of  a 
State  may,  indeed,  affect  commerce,  without  amounting  to  a 
regulation  of  it,  in  the  constitutional  sense  of  the  term.  And 
it  is  sometimes  difficult  to  define  the  distinction  between  that 
which  merely  affects  or  influences  and  that  which  regulates 
or  furnishes  a  rule  for  conduct.  There  is  no  such  difficulty 
in  the  present  case.  While  we  unhesitatingly  adtnit  that 
a  State  may  pass  sanitary  laws,  and  laws  for  the  protec- 
tion of  life,  liberty,  health,  or  property  *within  its  borders ; 
while  it  may  preyent  persons  and  animals  suffering  under  con- 
tagious or  infectious  diseases,  or  convicts,  &c.,  from  entering 
the  State ;  while  for  the  purpose  of  self-protection  it  may  estab- 
lish quarantine,  and  reasonable  inspection  laws,  it  may  not 
interfere  with  transportation  into  or  through  the  State,  beyond 
what  is  absolutely  necessary  for  its  self-protection.  It  may 
not,  under  the  cover  of  exerting  its  police  powers,  substantially 
prohibit  or  burden  either  foreign  or  inter-state  commerce. 
Upon  this  subject  the  cases  in  92  U.  S.  to  which  we  have 
referred  are  very  instructive.  In  HenderBon  v.  The  MdyoT^  ^(?., 
the  statute  of  New  York  was  defended  as  a  police  reguktion 
to  protect  the  State  against  the  influx  of  foreign  paupers;  but 
it  was  held  to  be  unconstitutional,  because  its  practical  result 
was  to  impose  a  burden  upon  all  passengers  from  foreign  coun- 
tries. And  it  was  laid  down  that,  ^^  in  whatever  language-  a 
statute  may  be  framed,  its  purpose  must  be  determined  by  its 
natural  and  reasonable  effect."  The  reach  of  the  statute  was 
far  beyond  its  professed  object,  and  far  into  the  realm  which 
is  within  the  exclusive  jurisdiction  of  Congress.  So  in  the 
case^  of  Chy  Lung  v.  Freeman^  where  the  pretence  was  the  ex- 
clusion of  lewd  women ;  but  as  the  statute)  was  more  far-reach- 
ing, and  affected  other  immigrants,  not  of  any  clkss  which  the 
State   could    lawfully   exclude,  we  held    it   unconstitutioiiaL 
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Neither  of  thes^  cases  denied  the  right  of  a  State  to  prot^ect 
herself  against  paupers,  convicted  criminals,  or  lewd  women,  by 
necessary  and  proper  laws,  in  the  absence  of  legislation  by 
Congress,  but  it  was  ruled  that  the  right  could  only  arise  from 
yital  necessity,  and  that  it  could  not  be  carried  beyond  the 
scope  of  that  necessity.  These  cases,  it  is  true,  speak  only  of 
laws  affecting  the  entrance  of  persons  into  a  State  ;  but  the 
constitutional  doctrines  they  maintain  are  equally  aj^licable  to 
inter-state  transportation  of  property.  They  deny  validity  to 
any  State  legislation  professing  to  be  an  exercise  of  police 
power  for  protection  against  evils  from  abroad,  which  is  be- 
yond the  necessity  for  its  exercise  wherever  it  interferes  with 
the  rights  and  powers  of  the  Federal  government. 

Tried  by  this  rule,  the  statute  of  Missouri  is  a  plain  intrusion 
upon  the  exclusive  domain  of  Congress.  It  is  not  a  quarantine 
law*  It  is  not  an  inspection  law.  It  says  to  all  natural  per- 
sons and  to  all  transportation  companies,  ^'  You  shall  not 
bring  into  the  State  any  Texas  cattle  or  any  Mexican  cattle 
or  Indian  cattle,  between  March  1  and  Dec.  1  in  any  year,  no 
matter  whether  they  are  free  from  disease  or  not,  no  matter 
whether  they  may  do  an  injury  to  the  inhabitants  of  the  State  or 
not ;  and  if  you  do  bring  them  in,  even  for  the  purpose  of  carry- 
ing them  through  the  State  without  unloading  them,  you  shall 
be  subject  to  extraordinary  liabilities.'*  Such  a  statute,  we  do 
not  doubt,  it  is  beyond  the  power  of  a  State  to  enact.  To  hold 
otherwise  would  be  to  ignore  one  of  the  leading  objects  which 
the  Constitution  of  the  United  States  was  designed  to  secure. 

In  coming  to  sueh  a  conclusion,  we  have  not  overlooked  the 
dseisions  of  very  respectable  courts  in  Illinois,  where  statutes 
similar  to  the  one  we  have  before  us  have  been  sustained. 
Yeaxiel  v.  Alexander^  58  111.  264.  Regarding  the  statutes  as 
mere  ]H>lice  regulations,  intended  to  protect  domestic  cattle 
against  infectious  disease,  those  courts  have  refused  to  inquire 
whether  the  prohibition  did  not  extend  beyond  the  danger  to 
be  apprehended^  and  whether,  therefore,  the  statutes  were  not 
something  more  than  exertions  of  police  power.  That  inquiry, 
they  have  said^  was  for  the  legislature  and  not  for  the  courts. 
With  tUs  we  oannot  ooiiaiir.  The  police  power  of  a  State 
cannot    obstruct   foreign  commerce  or  inter-state  oommeroe 
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beyond  the  necessity  for  its  exercise;  and  under  color  of  it 
objects  not  within  its  scope  cannot  be  secured  at  the  expense 
of  the  protection  afforded  by  the  Federal  Constitution.  And 
as  its  range  sometimes  comes  very  near  to  the  field  committed 
by  the  Constitution  to  Congress,  it  is  the  duty  of  the  courts  to 
guard  vigilantly  against  any  needless  intrusion. 

Judgment  reversed,  and  the  record  remanded  ivith  instructions 
to  reverse  the  judgment  of  the  Circuit  Court  of  Chrundy 
County^  and  to  direct  that  court  to  award  a  new  trial. 


Bbown  v.  Spoffobd. 

1.  Where,  at  the  time  of  making  and  indoning  a  promiwory  note,  a 

oontract  in  relation  thereto  is  entered  into  by  the  parties,  parol  testimony 
varying  or  contradicting  its  terms  is  not  admissible. 

S.  The  court  reaffirms  the  doctrine  that  a  hoiia  Jide  purchaser  for  value  before 
maturity  of  a  negotiable  instrument,  is  not,  unless  they  are  brought  to  his 
notice,  affected  by  any  equities  between  the  original  parties. 

8.  A  party  who  seeks  to  avail  himself  of  the  conditions  of  a  compromise  binding 
liim  to  the  performance  of  certain  acts,  in  order  to  discharge  the  original 
demand,  must  first  show  performance  on  his  part. 

4.  The  court  condemns  as  irregular,  proceedings  wliereby  the  defendant  in  two 
separate  suits,  in  the  former  of  which  judgment  had  been  rendered  before 
the  latter  had  gone  to  trial,  was  permitted  to  file  bills  of  exception  purport- 
ing to  be  applicable  to  each  case,  and,  without  consolidating  them,  remove 
them  to  this  court  by  one  writ  of  error. 

Erbob  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  action  was  brought  by  Spofford  &  Clark,  against  Sam- 
uel P.  Brown  and  Austin  P.  Brown,  on  five  promissory  notes, 
for  $2,267.83  each,  made  by  the  defendants  Jan.  8, 1872,  by 
their  firm  name  of  S.  P.  Brown  &  Son,  and  payable  to  the 
order  of  Austin  P.  Brown  in  one,  two,  three,  four,  and  five 
months  after  date.  The  declaration  alleged  that  the  notes 
were,  on  the  date  thereof,  severally  indorsed  by  the  said  Austin 
P.  Brown,  and  came  before  maturity,  in  due  and  regular  course 
of  commercial  dealing,  and  for  a  full,  fair,  and  valuable  consid- 
eration, into  the  possession  and  ownership  of  the  plaintiffs,  but 
were  protested  for  non-payment,  whereof  due  notice  was  given 
the  indorser. 
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Tho  defendants,  in  addition  to  the  general  issne,  pleaded  two 
special  pleas ;  but  as  the  matters  therein  set  forth  could  haye 
been  offered  under  the  general  issue,  they  are  omitted  here. 

On  Aug.  2,  1872,  the  plaintiffs  sued  the  defendants  on  an« 
other  note  of  the  same  series  as  the  preceding  five,  but  which 
was  payable  in  six  months  after  date. 

The  same  defence  was  made  as  in  the  former  suit. 

At  the  trial,  the  plaintiffs  having  proved  the  signatures  and 
indorsements  on  the  notes,  and  that  the  defendants  composed 
the  firm  of  S.  P.  Brown  &  Son,  rested. 

The  defendants  then  introduced  evidence  tending  to  show 
that  for  several  years  1  efore  the  making  of  the  notes  they  had 
had  large  dealings  with  the  Philadelphia  Coal  Company,  and 
that  a  controversy  arose  as  to  the  amount  of  their  indebtedness 
to  the  company ;  that  on  the  said  8th  of  January,  1872,  the 
notes  in  suit  were  executed  by  them  and  delivered  to  Henry  L. 
Cake,  president  of  said  company,  who  thereupon  delivered  to 
them  a  paper,  of  which  the  following  is  a  copy  :  — 

"  WAsraNGTON,  D.  C,  Jan.  8, 1872. 
"  Received  from  S.  P.  Brown  A  Son  the  following  notes,  in  full 
settlement  of  their  indebtedness  to  the  Philadelphia  Coal  Com- 
pany:— 

One  note  dated  Jan.  8,  1872,  at  one  month     .    .    .    82,267.88 


w  n            99           f>       n   two  „ 

n  n  •       99         WW  tnree  „ 

fi  It          i»         w      »>  lour  M 

i»  '  n            w           WW   "V®  w 

w  w             www   ^^  w 


2,267.88 
2,267.88 
2,267.88 
2,267.88 
2,267.88 


Amounting  to 818,608.98 

*^  And  in  settlement  of  these  notes  I  have  agreed,  upon  behalf  of 
the  Philadelphia  Coal  Company,  to  receive  an  order  on  Edwin 
Stewart,  paymaster  of  the  United  States  Navy,  and  accepted  by 
him,  for  five  thousand  ^ve  hundred  dollars  (15,500),  with  interest 
fi*om  date,  said  order  to  be  liquidated  as  follows :  82,000  at  three 
months  from  Dec.  20,  1871 ;  12,000  at  four  months  from  Dec.  20, 
1871;  and  11,500  at  five  months  from  Dec.  20,  1871,  — the  whole 
amount,  with  interest,  from  Dec.  20,  1871 ;  also,  Z.  Jones's  indorse- 
ment  on  four  notes,  as  follows :  S.  P.  Brown  Ss  Son's  notes  to  order 
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of  Z.  J^es,  diited  Jan.  8,  1872,  fhr  |1«260,  respeoUvdy  ait  six. 
eight,  ten,  and  twelve  months,  amounting  to  16^000;  ^m  Boat  of 
ten  thousand  five  hundred  dollars  ((10^500)  being  in  efieot  a  oom^ 
promise  of  the  said  indebtedness  of  113,603.969  to  be  condttsive 
npon  the  payments  being  made  at  the  times  stated. 

^^  And  I  further  stipulate  on  behalf  of  the  Philadelphia  C!oai  Com- 
pany, that,  upon  payment  of  the  15,500,  with  interest,  by  the  pay- 
master within  the  time  stated,  the  first,  second,  and  third  notes 
given  by  S.  P.  Brown  &  Son  for  the  sum  of  12,267.33,  amounting 
to  16,801.99,  shall  be  returned  to  S.  P.  Brown  &  Son  as  settled ; 
and,  upon  payment  of  the  four  notes  at  maturity  ipdorsed  by 
Z.  Jones,  the  remaining  three  notes  of  S.  P.  Brown  A  Son,  amount- 
ing to  $.6,801.99,  shall  be  handed  back  to  S.  P.  Brown  A  Son, 
being  settled  in  full  by  the  payment  of  said  four  notes  indbned  by 
Z.  Jones.  H.  L.  Cass, 

"  PfmAnt  PkOadslpkim  Omd  (k 

"Witness:  A.  B.  Woub." 

The  defendants  then  offered  testimony  tending  to  prove  that 
the  company,  when  it  transferred  the  notes  sued  on  to  the  plaiti- 
tiffs,  who  acted  as  its  agents  in  selling  coal  on  commission,  and 
who  also  occasionally  bought  and  sold  on  their  own  account, 
received  as  the  sole  consideration  therefor  the  promissory  notes 
of  the  latter  for  the  same  amount;  that,  at  the  time  of  said 
transfer,  Cake  assured  the  plaintiffs  that  they  should  incur 
no  loss  in  respect  to  said  transaction,  but  that  he  would  in- 
demnify and  protect  them ;  that,  at  the  time  of'  the  execution 
of  said  agreement  between  the  defendants  aAd  Cake,  it  was 
agreed  that  as  the  notes  in  suit  should  respectively  mature 
they  should  be  paid  and  taken  up  by  the  company.  The  court 
excluded  this  testimony,  and  the  defendants  excepted.  They 
thereupon  asked  the  court  to  charge,  that  if  the  j«ty  believed 
that  the  plaintiffs  came  into  possession  of  the  notes  sued  on 
without  paying  an  actual  valuable  consideration,  or  by  paying 
only  a  nominal  one,  or  under  circumstances  which  would  have 
put  a  prudent  man  on  inquiry  concerning  any  i^eement  be- 
tween the  defendants  and  the  Philadelphia  Coal  Company  with 
respect  to  said  notes,  then  the  jury  must  oonsider  the  plaintiffs 
t<o  be  bound  by  auch  agreement.  That,  under  tb»  agreement 
oi  Jan.  a  1872,  the  Philadelphia  Coal  Company  ma  baaad, 
among  other  things,  to  take  up  and  hoU  tfae  two^natoasuai^on 
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wUeh  fiitt  became  due ;  and  that  if  the  jury  found  from  the 
tPfidenee  that  the  company  did  not  do  bo,  but  allowed  them  to 
go  to  protest,  then  the  verdict  should  be  for  the  defendants. 
•  The  court  refused  eo  to  charge ;  but  charged,  that  if  the  juiy 
found  from  the  evidence  that  the  notes  in  suit  were  made  by 
the  defendants  in  liquidation  of  an  antecedent  indebtedness  due 
to  the  Philadelphia  Coal  Company,  and  were,  before  maturity, 
indorsed  for  a  valuable  consideration  by  it  to  the  plaintiffs,  then 
the  plaintiffs  are  entitled  to  recover  from  the  defendants  the  full 
amount  of  said  notes,  and  that  any  agreement  between  the  com- 
pany and  the  defendants  in  relation  to  said  notes  would  not  af- 
fect the  rights  of  the  plaintiffs,  unless  they,  before  the  purchase 
of  said  notes,  had  actual  notice  of  said  agreement ;  that  if  the 
plaintiffs  had  actual  notice  before  said  purchase  that  the  company 
had  made  the  agreement  of  compromise,  and  that  said  agreement 
was  not  carried  out  by  the  defendants  in  the  manner  agreed 
upon,  then  the  plaintiffs  might  recover  on  the  original  notes, 
and  that  so  far  as  that  question  was  involved  the  plaintiffs  were 
entitled  to  a  verdict ;  that  the  agreement  to  receive  $10,500  as 
a  compromise  in  discharge  of  the  notes  could  be  made  available 
to  the  defendants  only  by  proving  that  the  sums  were  paid  as 
therein  stipulated,  or  tendered  by  the  defendants,  or  by  one  of 
ihem  ;  that  if  the  defendants  had  failed  to  show  that  the  com- 
promise was  accepted  by  them  by  payment  of  the  stipulated 
sums,  their  original  indebtedness  on  the  notes  remained,  and 
the  plaintiffs  were  entitled  to  recover ;  that  if  the  notes  were 
indorsed  and  delivered  to  plainti&  before  maturity,  and  in  the 
course  of  business,  they  were  entitled  to  recover,  and  were  not 
affected  by  any  transactions  between  the  original  parties  of 
which  they  had  no  notice  when  they  received  the  paper. 

The  defendants  excepted  to  the  refusal  of  the  court  to  charge 
as  requested,  and  also  to  the  charge  as  given. 

There  was  a  verdict  in  each  case  in  favor  of  the  plaintiffs ; 
and  the  judgments  thereon  having  been  affirmed  in  general 
term,  the  defendants  sued  out  this  writ. 

The  ittsigiuneat  el  errors  is  set  forth  in  the  opinion  of  the 
court. 

Mr.  Niaikmniel  Wihon  for  the  plaintiffs  in  error. 

Mr,  Jamph  Ccmg^  eamhm. 
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Mb.  Justicb  Clifpobd  delivered  the  opinion  of  the  coart. 

Promissory  notes  payable  to  order  may  be  transferred  by 
indorsement,  or  when  indorsed  in  blank  or  made  payable  to 
bearer  they  are  transferable  by  mere  delivery,  and  the  posses- 
sion of  such  an  instrument  indorsed  in  blank  or  made  payable 
to  bearer  is  prima  facie  evidence  that  the  holder  is  the  proper 
owner  and  lawful  possessor  of  the  same  ;  and  nothing  short  of 
fraud,  not  even  gross  negligence,  if  unattended  with  malafideSy 
is  sufficient  to  overcome  the  effect  of  that  evidence,  or  to  in- 
validate the  title  of  the  holder,  supported  by  that  evidence. 
Q-oodman  v.  Harvey^  4  Ad.  &  E.  70;  Goodman  v.  Simonds^ 
20  How.  843 ;  Collins  v.  GilberU  94  U.  S.  758 ;  Noxon  v.  De- 
Wolf,  10  Gray  (Mass.),  346 ;  Magee  v.  Badger,  84  N.  Y.  247. 

Sufficient  appears  to  show  that  the  plaintiffs  claim  to  recover 
of  the  defendants  the  amount  of  five  promissory  notes,  set  forth 
in  the  record,  each  dated  Jan.  8,  1872,  payable  to  the  order  of 
Austin  P.  Brown  in  one,  two,  three,  four,  and  five  months 
from  date,  amounting  in  the  aggregate  to  the  sum  of  $11,836.64. 
Due  indorsement  of  the  notes  was  made  by  the  payee,  and  the 
plaintiffs  also  claim  to  recover  the  costs  and  fees  of  protest  and 
notice  to  the  makers  for  non-payment. 

Service  was  made ;  and  the  defendants  appeared  and  pleaded 
the  general  issue,  and  two  special  pleas,  which  are  fully  set 
forth  in  the  record. 

Issue  was  joined  by  the  plaintiffs  upon  the  first  plea  of  the 
defendants ;  and  to  the  second  plea  the  plaintiffs  replied,  and 
denied  the  same  in  fact  and  in  substance,  and  all  and  singular 
the  matters  therein  set  forth,  and  alleged  in  further  reply  that 
they  became  the  holders  of  the  notes  in  the  regular  course  of 
mercantile  dealings,  for  a  full,  fair,  and  valuable  consideration, 
before  the  maturity  of  the  notes  and  without  any  notice  or 
knowledge  of  the  matters  set  forth  and  alleged  in  the  defend- 
ants' second  plea.  They  also  deny  and  traverse  all  the  all^a- 
tions  and  averments  contained  in  the  defendants'  third  pl^a. 

Special  pleas  in  such  a  case  are  unnecessary,  as  every  such 
defence,  where  the  action  is  assumpsit  upon  promissory  notes, 
is  admissible  under  the  general  issue. 

Delay  ensued,  and  at  a  subsequent  term  the  parties  went 
to  trial,  and  the  verdict  and  judgment  were  in  favor  of  th<) : 
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plaintiffs,  in  the  sum  of  $11,800.47,  with  costs  and  interest. 
Exceptions  were  taken  by  the  defendants,  as  appears  by  the 
record. 

Six  notes,  it  seems,  were  given  by  the  defendants,  all  of  the 
8ame  date,  one  of  which  was  not  due  when  the  suit  was  insti- 
tuted to  recover  the  amount  of  the  first  five.  On  the  2d  of 
August,  1872,  the  plaintiffs  sued  the  other  note,  which  was 
signed  and  indorsed  like  the  other  five,  and  was  for  the  sum  of 
#2,267.82  for  value  received.  Service  was  made,  and  the  de- 
fendants appeared  and  filed  three  pleas,  of  the  same  legal  effect 
as  those  filed  in  the  preceding  case.  Replications  were  also 
filed  by  the  plaintiffs,  of  the  same  legal  import  as  those  which 
they  filed  in  the  suit  to  enforce  payment  of  the  first  five  notes. 
Proper  issues  being  joined,  the  parties  went  to  trial ;  and  the 
verdict  and  judgment  were  for  the  plaintiffs,  in  the  sum  of 
$2,269.85,  with  costs  and  interest,  as  therein  provided. 

Separate  judgments  were  rendered  in  the  two  cases ;  but  the 
defendants  were  allowed  to  file  eight  bills  of  exceptions  to  the 
rulings  of  the  court  in  each  of  the  cases,  which  were  subse- 
quently signed  and  sealed  by  the  presiding  judge,  each  of  the 
bills  of  exceptions  having  respect  to  the  trial  in  the  respective 
suits  as  if  the  same  had  been  previously  consolidated  and  the 
verdicts  had  been  rendered  at  the  same  time  by  the  same  jury. 
Both  judgments  were  removed  into  this  court  by  one  writ  of 
error. 

Certain  errors  are  assigned  here  as  applicable  to  the  judg- 
ment in  each  of  the  respective  cases,  in  substance  and  effect 
as  follows :  1.  Evidence  was.  offered  by  the  defendants  to  prove 
the  alleged  agreement  between  them  and  the  company,  which 
was  excluded  by  the  court,  and  they  assign  for  error  that  the 
court  erred  in  excluding  that  evidence.  2.  That  the  court 
eiTed  in  holding  that  the  agreement  between  the  company  and 
the  defendants  offered  in  evidence  would  not  affect  the  right  of 
the  plaintiffs  to  recover  in  the  suits.  3.  That  the  court  erred 
in  Holding  that  if  the  plaintiffs  received  the  notes  before  ma- 
turity, without  notice  of  the  alleged  agreement,  the  defendants 
were  liable  in  the  action,  even  though  the  plaintiffs  paid  their 
own  notes  with  money  borrowed  from  the  company,  whose 
agents  they  were  in  the  transaction.     4.  That  the  court  erred 
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IB  iiMrtrucling  the  jury  that  if  they  find  from  the  evidence  that 
the  plaintiffs  did  have  notice  of  the  alleged  agreement  between 
the  company  and  the  defendants,  still  they  may  recover  in  the 
actions  if  the  jury  further  find  that  the  defendants  n^lected 
and  failed  to  comply  ^ith  the  terms  of  the  agieement. 
5.  That  the  court  erred  in  instructing  the  jury  that  the  agree- 
ment to  receive  as  a  compromise  in  discharge  of  the  notes  a 
«um  less  than  the  amount  of  the  same  could  only  be  made 
available  as  a  defence,  by  proving  that  the  sum  agreed  was 
paid  or  tendered  by  the  defendants  as  therein  stipulated. 

Exceptions  not  assigned  for  error  will  not  be  separately  ck- 
amined.  Two  of  the  errors  assigned,  to  wit,  the  first  and  the 
second,  are  so  nearly  alike  that  they  may  be  examined  together. 

Negotiable  notes  are  written  instruments,  and  as  such  they 
cannot  be  contradicted,  nor  can  their  terms  be  varied  by  parol 
evidence ;  and  that  proposition  is  universally  true  where  the 
promissory  note  is  in  the  hands  of  an  innocent  holder.  Where 
a  bill  of  exchange  was  drawn  in  the  usual  form,  and  was  pro- 
tested for  non-payment,  the  court  held  twenty  years  ago  that 
parol  evidence  of  an  understanding  between  the  drawer  and  the 
party  in  whose  favor  the  bill  was  drawn  was  inadmissible  to  vary 
the  terms  of  the  instrument.     Brovm  v.  Wiley ^  20  How.  442. 

In  that  case,  the  defendant  offered  to  prove  to  the  jury,  par> 
Buant  to  the  defence  set  up  in  a  special  plea,  a  parol  agreement 
between  him  and  the  plaintiffs,  that  the  bill  should  not  be  pre- 
sented for  acceptance  until  funds  were  furnished  and  placed  in 
the  hands  of  the  drawees,  to  provide  for  a  certain  other  draft, 
who  had  agreed  to  accept  the  second  bill  when  funds  were 
received  to  meet  their  liability  for  accepting  the  first  bill ;  but 
the  court  below  excluded  the  evidence,  and  the  defendant  ex- 
cepted ;  and  this  court  decided  that  the  ruling  was  correct,  and 
affirmed  the  judgment,  holding  that  the  evidence  offered,  that 
the  bill  should  not  be  presented  until  a  distant,  uncertain,  or 
undefined  period,  tended  in  a  very  material  degree  to  alter 
and  vary  the  operation  and  effect  of  the  instrument.  Shixnh' 
land  V.  WaihmgUm,  5  Pet.  894 ;  1  Greenl.  Evid.  (12th  ed.) 
818 ;  StackpoU  v.  Arnold,  11  Mass.  27 ;  Htmt  v.  Adamu,  7  id. 
518 ;  Myrick  v.  Bame,  9  Cush.  (Maes.)  248 ;  Thompson  t. 
KeUfhum,  8  Johns.  192. 
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Cortaixt  fixed  principles  goTem  the  liability  of  parties  to  a 
UU  of  exchange  or  promissory  note  which  are  essential  to  the 
eredit  and  circulation  of  such  paper,  of  which  the  most  impor- 
tant is  that  whatever  may  have  occurred  between  other  parties 
to  the  instrument,  if  not  fraudulent  in  its  inception,  the  holder 
of  the  same,  if  he  acquired  it  for  value  in  the  usual  course  of 
business  before  maturity,  cannot  be  affected  by  any  such  trans- 
aetions,  unless  it  be  first  shown  that  he  had  knowledge  of  such 
transactions  at  the  time  the  transfer  was  made.  Nothing  less 
than  knowledge  of  such  transactions  can  meet  the  exigencies 
of  SQch  a  defence,  the  rule  being  that  the  bona  fide  holder  of  a 
negotiable  instrument  for  value,  if  acquired  before  maturity 
and  without  notice  of  any  facts  which  impeach  its  validity 
between  the  antecedent  parties,  has  a  good  title  to  the  instru- 
ment, unaffected  by  any  such  prior  transaction,  and  may 
recover  the  amount,  even  though  the  instrument,  as  between 
the  anteeedent  parties,  is  without  any  legal  validity.  Q-oodman 
V.  SimofuU,  20  How.  848;  Smft  v.  Tt/souy  16  Pet.  1. 

Attempt  was  made  in  a  leading  case  to  prove  that  the  payee 
agreed  with  the  indorser  that  if  he  would  indorse  the  note 
he  should  incur  no  responsibility,  as  the  payment  was  secured 
by  collaterals,  and  when  offered  in  the  Circuit  Court  the  evi- 
dence was  admitted ;  but  the  court,  when  the  case  was  brought 
here  on  writ  of  error,  reversed  the  judgment,  holding  that 
the  evidence  should  have  been  excluded.  Banks  v.  Dunn^ 
8  Pet.  51. 

Decided  cases  of  the  most  authoritative  character  have  de- 
termined that  parol  evidence  of  an  oral  agreement,  alleged  to 
have  been  made  at  the  time  of  the  drawing,  making,  or  in- 
dorsement of  a  bill  or  note,  cannot  be  admitted  to  vary, 
qualify,  contradict,  add  to,  or  subtract  from  the  absolute  terms 
of  a  M^ritten  contract.     Specht  v.  Howard  et  a!.,  16  Wall.  664. 

In  the  absence  of  fraud,  accident,  or  mistake  the  rule  is  the 
same  in  equity  as  at  law,  that  parol  evidence  of  an  oral  agree- 
ment all^^  to  have  been  made  at  the  time  of  drawing,  mak- 
ing, or  indorsing  a  bill  or  note  cannot  be  permitted  to  vary, 
qualify,  or  contradict,  or  to  add  to  or  subtract  from,  the  abso- 
lute terms  of  the  written  contract.    Forsyth  v.  KinibalLt  91 

U.  8.  a»i. 

VOI-.  T.  t\ 
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Parol  evidence  of  an  agreement,  made  contemporaneously 
with  a  promissory  note  which  contains  an  absolute  promise  to 
pay  at  a  specified  time,  is  not  admissible  in  order  to  extend  the 
time  for  payment,  or  to  provide  for  the  payment  out  of  any 
particular  fund,  or  in  any  other  way  than  that  specified  in  the 
instrument,  or  to  make  the  payment  depend  upon  condition. 
Chitty,  Contr.  (10th  ed.)  99 ;  Abrejf  v.  Crux,  Law  Rep.  6  C.  P. 
41 ;  Allan  v.  Furbish,  4  Oray,  514 ;  2  Pars.  Bills  and  Notes, 
601. 

Apply  these  rules  to  the  case  before  the  court,  and  it  is  clear 
that  the  first  and  second  assignments  of  error  must  be  over- 
ruled, as  it  is  clear  that  the  evidence  offered  was  inadmissible, 
and  that  the  ruling  of  the  court  was  correct. 

Due  execution  of  the  notes  is  admitted,  nor  is  it  questioned 
that  they  were  indorsed  in  blank,  as  set  up  by  the  plaintiffs. 
Beyond  all  doubt,  the  plaintiffs  became  the  holders  of  the  notes 
before  maturity  and  for  value ;  but  the  defendants  insist  that 
the  plaintiffs  did  not  become  the  holders  of  the  same  in  good 
faith,  nor  in  the  r^ular  course  of  business ;  and  they  requested 
the  court  to  instruct  the  jury  that  if  they  believed  that  the 
plaintiffs  came  into  the  possession  of  the  notes  without  paying 
value,  or  under  circumstances  which  would  have  put  a  prudent 
man  upon  inquiry  concerning  the  alleged  agreement,  then  the 
jury  must  consider  the  plaintiffs  bound  by  the  agreement,  and 
that  their  verdict  should  be  for  the  defendants. 

Three  objections  arise  to  that  prayer  for  instruction,  any  one 
of  which  is  sufficient  to  show  that  it  was  properly  rejected :  1. 
Because  the  uncontradicted  evidence  showed  that  the  plaintiffs 
did  pay  value  for  the  notes.  2.  Because  the  settled  rule  of  law 
is  that  the  plaintiffs,  as  the  holders  of  the  notes  for  value,  and 
having  acquired  the  same  before  maturity  and  in  the  usual 
course  of  business,  or  without  notice  of  any  prior  equities, 
have  a  good  title  to  the  same  irrespective  of  what  may  have 
transpired  between  the  defendants  and  prior  holders  of  the 
notes.  3.  Because  there  is  no  evidence  in  the  case  that  the 
plaintiffs  had  knowledge  of  any  equities  between  the  defend- 
ants and  such  prior  parties,  the  settled  commercial  rule  being 
that  nothing  less  than  prior  knowledge  of  such  facts  and  cir- 
cumstances as  impeach  the  title  can  meet  the  exigencies  of 
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such  a  defence,  uiildss  it  be  sbown  that  the  iostmment  oi  in- 
struments were  fraudolent  in  their  inception. 

Where  the  supposed  defect  or  infirmity  in  the  title  of  the 
instrument  appears  on  the  face  at  the  time  of  the  transfer, 
the  question  whether  the  party  who  took  it  had  notice  or  not 
is  in  general  a  question  of  construction,  and  must  be  deter- 
mined by  the  court  as  matter  of  law,  as  has  been  held  by  this 
court  in  several  cases.  Andrews  v.  Pand^  18  Pet.  66 ;  Fowler 
V.  Brantly^  14  id.  318.  But  it  is  a  very  different  thing  when 
it  is  proposed  to  impeach  the  title  of  a  holder  for  value  by 
proof  of  any  facts  and  circumstances  outside  of  the  instrument 
itself.  He  is  then  to  be  affected,  if  at  all,  by  what  has  occurred 
between  other  parties ;  and  he  may  well  claim  an  exemption 
from  any  consequences  flowing  from  their  acts,  unless  it  be  first 
shown  that  he  had  knowledge  of  such  facts  and  circumstances 
at  the  time  the  transfer  was  made.  Goodman  v.  Simonds^  20 
How.  848 ;  ColliuB  v.  Gilbert,  94  U.  S.  768. 

Tested  by  these  authorities,  it  follows  that  the  third  assign- 
ment of  error  must  be  overruled. 

Both  the  fourth  and  the  fifth  assignments  of  error  have 
respect  to  the  supposed  compromise  which  it  is  alleged  was 
proposed  and  adopted ;  and,  inasmuch  as  they  relate  to  the  same 
state  of  facts,  they  will  be  examined  together. 

Parties  may,  doubtless,  adjust  their  controversies ;  and,  where 
they  do  so  in  good  faith  and  understandingly,  courts  of  justice 
will  uphold  the  adjustment,  unless  it  violates  the  rules  of  law 
applicable  to  the  transaction.  Suppose  that  is  so,  still  it  is 
clear  the  alleged  compromise  was  never  carried  into  effect. 
What  was  proposed  is  that  the  notes  were  to  be  delivered  up 
upon  the  payment  of  a  prescribed  amount  at  the  time  and  in 
the  manner  set  forth  in  the  agreement ;  but  nothing  was  ever 
paid  or  tendered,  nor  was  any  thing  ever  done  in  fulfilment  of 
the  agreement.  Instead  of  that,  the  evidence  shows  that  the 
defendants  never  made  any  attempt  to  make  the  payments ; 
and  the  court  instructed  the  jury,  that,  if  they  found  that  the 
agreement  of  compromise  was  never  carried  out  by  the  defend- 
ants, it  constitutes  no  defence  to  the  action ;  that  such  a  com- 
promise can  only  be  made  available  to  the  defendants  as  a 
defence  by  proving  that  the  sums  agreed  to  be  paid  in  dischance 
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tmre  pud  or  tendered  as  stipulated.  Formal  exceptionB  irere 
taken  to  those  instractionSf  and  they  are  the  bask  of  the  errors 
alleged  in  the  fourth  and  fifth  assignments. 

Sufficient  appears  to  show  that  the  indebtedness  of  the  de- 
fendants amounted  to  the  sum  of  tl8,608.96,  and  that  the 
plaintiffs  agreed  to  accept  $10,000  as  a  compromise,  '^  upon  the 
payments  being  made  at  the  times  stated,"  from  which  it  is 
erident  that  nothing  short  of  the  fulfilment  of  that  agreement 
would  discharge  the  original  demand,  and  that  such  a  com- 
promise to  be  available  must  be  performed.  2  Pars.  Contr. 
(6th  ed.)  686 ;  2  Story,  Contr.  (5th  ed.)  637 ;  Chitty,  Ck>ntr. 
(10th  ed.)  698. 

Agreements  unperformed  cannot  be  pleaded  as  accord  and 
satisfaction.     United  States  t.  Clarky  Hempst.  817. 

Where  a  creditor  agreed  to  satisfy  a  judgment  for  a  less  sum 
than  the  amount  recovered,  if  paid  by  a  day  certain,  and  the 
debtor  failed  to  make  the  payment,  it  was  held  that  the  creditor 
might  enforce  the  judgment  for  the  full  amount.  Harly  y. 
Boffersy  16  How.  699. 

Performance  of  the  agreement  by  the  judgment  debtor,  it 
was  held  in  that  case,  was  a  condition  precedent  to  the  proposed 
reduction  of  the  judgment ;  and  the  court  said,  we  think  the 
district  judge  interpreted  the  agreement  of  the  parties  and 
the  judgment  correctly,  as  the  parties  made  the  reduction 
dependent  on  a  condition  which  has  not  been  fulfilled. 

Where  an  arrangement  was  made  for  the  discharge  of  certain 
notes,  but  the  arrangement  failed  because  one  of  the  debtors 
disagreed  to  the  terms  of  the  composition,  the  court  decided 
that  the  debt  stood  revived,  and  that  judgment  was  properly 
rendered  for  the  whole  amount.  Clark  et  al.  v.  Brown^  22  id. 
270 ;  Addison,  Contr.  (6th  ed.)  996. 

Two  other  exceptions  were  taken  at  the  trial,  in  respect  to 
which  it  is  only  necessary  to  say  that  they  have  not  been 
assigned  for  error,  and,  if  they  had  been,  it  would  not  have  ben- 
efited  the  defendant,  as  the  questions  presented  fall  within  the 
rules  already  sufficiently  explained. 

Nothing  remains  for  remark  except  to  advert  very  briefly  to 
certain  irregularities  which  appear  in  the  proceedings.  Judg- 
BMDt  was  rendered  in  the  first  suit  before  the  parties  went  to 
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trial  in  the  second,  and  yet  the  defendants  were  allowed  to  file 
eight  bills  >f  exceptions,  which  purport  to  be  applicable  to  each 
of  the  two  cases ;  and  the  judgment  in  each  case  is  removed 
here  by  one  writ  of  error,  thongh  the  transcript  does  not  show 
that  the  two  cases  were  ever  consolidated.  Such  proceedings 
are  palpably  irregular ;  but  inasmuch  as  they  are  not  the  sub- 
ject of  objection  by  either  party,  the  court  has  decided  to  exer 
else  jurisdiction  and  dispose  of  the  controversy.  Separate 
judgments  having  been  entered  in  the  court  of  original  juris- 
diction, the  judgment  rendered  here  must  be  separately  applied 
in  the  court  below.  Judgment  affirmed 
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The  Supreme  Court  of  Louisiana  having  decided  that  an  act  of  the  Qenenl 

Assembly,  approved  Feb.  28, 1869,  entitled  "  An  Act  to  enforce  the  thirteenth 
article  of  the  Constitution  of  this  State,  and  to  recn^i&te  the  licenses  mentioned 
in  said  thirteenth  article,"  requires  those  engaged  in  the  transportation  of  pas- 
sengers among  the  States  to  give  all  persons  travelling  within  that  State,  upon 
vessels  employed  in  such  business,  equal  rights  and  privileges  in  all  parts  of 
the  vessel,  without  distinction  on  account  of  race  or  color ;  and  subjects  to  an 
action  for  damages  the  owner  of  such  a  vessel  who  excludes  colored  passen- 
gers, on  acbount  of  their  color,  from  the  cabin  set  apart  by  him  for  the  use  of 
whites  during  the  passage :  this  court,  accepting  as  conclusive  this  constmo- 
tion  of  the  act  by  the  highest  court  of  the  State,  holds  that  the  act,  so  far  as 
it  has  such  operation,  is  a  regulation  of  inter-state  commerce,  and  therefore, 
to  that  extent,  unconstitntionai  and  void. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Louisiana. 

By  the  thirteenth  article  of  the  Constitution  of  Louisiana  it 
is  provided  that  ^^  all  persons  shall  enjoy  equal  rights  and  privi- 
leges upon  any  conveyance  of  a  public  character."  By  an  act 
of  the  General  Assembly,  entitled  ^^  An  Act  to  enforce  the  thir- 
teenth article  of  the  Constitution  of  this  State,  and  to  regulate 
the  licenses  mentioned  in  said  thirteenth  article,"  approved 
Feb.  23, 1869,  it  was  enacted  as  follows :  — 

^  SscTiON  1.  All  persons  en^ged  within  this  State,  in  the  business 
of  common  carriers  of  passengers,  shall  have  the  right  to  refase  to 
admit  any  person  to  thdb*  railroad  cars,  street  cars,  steamboats,  or 
otlMr  water-crafts,  stage-coaohes,  omnibuses,  or  other  vehicles^  or 
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to  expel  any  person  therefrom  after  admisBion,  when  snoh  person 
shall,  on  demand,  reftise  or  neglect  to  pay  the  cnstomary  iare,  or 
when  such  person  shall  he  of  infamous  character,  or  shall  be  gnilty, 
after  admission  to  the  conveyance  of  the  carrier,  of  gross,  vulgar,  or 
disorderly  conduct,  or  who  shall  commit  any  act  tending  to  ii\jure  the 
business  of  the  carrier,  prescribed  for  the  management  of  his  busi- 
ness, after  8uch  rules  and  regulations  shall  have  been  made  known  : 
Provided,  said  rules  and  regulations  make  no  discrimination  on 
account  of  race  or  color;  and  shall  have  the  right  to  refuse  any 
person  admission  to  such  conveyance  where  there  is  not  room  or 
suitable  accommodations ;  and,  except  in  cases  above  enumerated,  all 
persons  engaged  in  the  business  of  common  carriers  of  passengers 
are  forbidden  to  refuse  admission  to  their  conveyance,  or  to  expel 
therefrom  any  person  whomsoever.** 

''Sbct.  4.  For  a  violation  of  any  of  the  provisions  of  the  first  and 
second  sections  of  this  act,  the  party  injured  shall  have  a  right  oT 
action  to  recover  any  damage,  exemplary  as  well  as  actual,  which 
he  may  sustain,  before  any  court  of  competent  jurisdiction."  Acts 
of  1869,  p.  87 ;  Rev.  Stat.  1870,  p.  93. 

Benson,  the  defendant  below,  was  the  master  and  owner  of 
the  ^^  Governor  Allen,"  a  steamboat  enrolled  and  licensed  under 
the  laws  of  the  United  States  for  the  coasting  trade,  and  plying 
as  a  regular  packet  for  the  transportation  of  freight  and  passen- 
gers between  New  Orleans,  in  the  State  of  Louisiana,  and 
Vicksburg,  in  the  State  of  Mississippi,  touching  at  the  inter- 
mediate landings  both  within  and  without  Louisiana,  as  occa- 
sion required.  The  defendant  in  error,  plaintiff  below,  a 
person  of  color,  took  passage  upon  the  boat,  on  her  trip  up  the 
river  from  New  Orleans,  for  Hermitage,  a  landing-place  within 
Louisiana,  and  being  refused  accommodations,  on  account  of  her 
color,  in  the  cabin  specially  set  apart  for  white  persons,  brought 
this  action  in  the  Eighth  District  Court  for  the  Parish  of  New 
Orleans,  under  the  provisions  of  the  act  above  recited,  to  re- 
cover damages  for  her  mental  and  physical  suffering  on  that 
account.  Benson,  by  way  of  defence,  insisted,  among  other 
things,  that  the  statute  was  inoperative  and  void  as  to  him,  in 
respect  to  the  matter  complained  of,  because,  as  to  his  business, 
it  was  an  attempt  to  ''  regulate  commerce  among  the  States," 
and,  therefore,  in  conflict  with  art.  1,  sect.  8,  par.  3,  of  the  Con* 
atitution  of  the  United  States.     The  District  Court  of  the  par^ 
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ish  held  that  the  statute  made  it  imperatiye  upon  Benson  to 
admit  Mrs.  DeCuir  to  the  privileges  of  the  cabin  for  white 
persons,  and  that  it  was  not  a  regulation  of  commerce  among 
the  States,  and,  therefore,  not  void.  After  trial,  judgment  was 
given  against  Benson  for  $1,000  ;  from  which  he  appealed  to 
the  Supreme  Court  of  the  State,  where  the  rulings  of  the  Dis- 
trict Court  were  sustained. 

This  decision  of  the  Supreme  Court  is  here  for  re-examinsr 
tion  under  sect.  709  of  the  Revised  Statutes. 

Benson  having  died.  Hall,  his  administratrix,  was  substituted 
in  this  court. 

Mr.  a.  H.  Marr  for  the  plaintiff  in  error. 
Mr.  E.  K.  Washingtony  contra. 

Mb.  Chief  Justigb  Waitb  delivered  the  opinion  of  the 
court. 

For  the  purposes  of  this  case,  we  must  treat  the  act  of  Louisi- 
ana of  Feb.  28,  1869,  as  requiring  those  engaged  in  internstate 
commerce  to  give  all  persons  travelling  in  that  State,  upon  the 
public  conveyances  employed  in  such  business,  equal  rights 
and  privileges  in  all  parts  of  the  conveyance,  without  distinc- 
tion or  discrimination  on  account  of  race  or  color.  Such  was 
the  construction  given  to  that  act  in  the  courts  below,  and  it  is 
conclusive  upon  us  as  the  construction  of  a  State  law  by  the 
State  courts.  It  is  with  this  provision  of  the  statute  alone 
that  we  have  to  deal.  We  have  nothing  whatever  to  do  with 
it  as  a  regulation  of  internal  commerce,  or  as  affecting  any  thing 
else  than  commerce  among  the  States. 

There  can  be  no  doubt  but  that  exclusive  power  has  been 
conferred  upon  Congress  in  respect  to  the  regulation  of  com- 
merce among  the  several  States.  The  difficulty  has  never  been 
as  to  the  existence  of  this  power,  but  as  to  what  is  to  be  deemed 
an  encroachment  upon  it;  for,  as  has  been  often  said,  ^^  legisla- 
tion may  in  a  great  variety  of  ways  affect  commerce  and  per- 
sons engaged  in  it  without  constituting  a  regulation  of  it 
within  the  meaning  of  the  Constitution."  Sherlock  v.  Ailing^ 
93  U.  S.  108;  St4xte  Tax  on  Railway  Gross  Receipts,  16  Wall. 
284.  Thus,  in  Munn  v.  Illinois^  94  U.  S.  113,  it  was  decided 
that  a  State  might  regulate  the  charges  of  public  warehouse8« 
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and  in  Chicago^  Burlington^  ^  Qainey  Railroad  Co.  ▼.  lote^  id. 
156,  of  railroads  situate  entirely  within  the  State,  even  though 
those  engaged  in  commerce  among  the  States  might  lometimai 
use  the  warehouses  or  the  railroads  in  the  prosecution  of  their 
business.  So,  too,  it  has  been  held  that  States  may  authorize 
the  construction  of  dams  and  bridges  across  navigable  streams 
situate  entirely  within  their  respective  jurisdictions.  WiUMon  v. 
Blackbird  Creek  Marsh  Co.^  2  Pet.  246  ;  Pound  v.  Turck^  supra^ 
p.  459 ;  Oilman  v.  Philadelphia^  8  Wall.  713.  The  same  is  true 
of  turnpikes  and  ferries.  By  such  statutes  the  States  r^ilate, 
as  a  matter  of  domestic  concern,  the  instruments  of  commeroe 
situated  wholly  within  their  own  jurisdictions,  and  over  which 
they  have  exclusive  governmental  control,  except  when  em- 
ployed in  foreign  or  inter-etate  commerce.  As  they  can  only  be 
used  in  the  State,  their  regulation  for  all  purposes  may  properly 
be  assumed  by  the  State,  until  Congress  acts  in  reference  to 
their  foreign  or  inter-state  relations.  When  Congress  does  act, 
the  State  laws  are  superseded  only  to  the  extent  that  they  affeel 
commerce  outside  the  State  as  it  comes  within  the  State.  It 
has  also  been  held  that  health  and  inspection  laws  may  be 
passed  by  the  States,  Oibbons  v.  Ogden^  9  Wheat.  1 ;  and  that 
Congress  may  permit  the  States  to  regulate  pilots  and  pilotage 
until  it  shall  itself  legislate  upon  the  subject,  Cooley  v.  Board 
of  Wardens^  ^c.y  12  How.  299.  The  line  which  separates  the 
powers  of  the  States  from  this  exclusive  power  of  Congress  is 
not  always  distinctly  marked,  and  oftentimes  it  is  not  easy  to 
determine  on  which  side  a  particular  case  belongs.  Judges  not 
unfrequently  differ  in  their  reasons  for  a  decision  in  whioh 
they  concur.  Under  such  circumstances  it  would  be  a  useless 
task  to  undertake  to  fix  an  arbitrary  rule  by  whioh  the  line 
must  in  all  cases  be  located.  It  is  far  better  to  leave  a  matter 
of  such  delicacy  to  be  settled  in  each  case  upon  a  view  of  the 
particular  rights  involved. 

But  we  think  it  may  safely  be  said  that  State  legislation 
which  seeks  to  impose  a  direct  burden  upon  inter-state  commerce, 
or  to  interfere  directly  with  its  freedom,  does  encroach  upon  the 
exclusive  power  of  Congress.  The  statute  now  under  considera- 
tion, in  our  opinion,  occupies  that  position.  It  does  not  act 
upon  the  business  through  the  local  instruments  to  be  employed 
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after  ooming  widiiii  ihe  State,  but  directly  upon  the  boaineMi 
as  it  oomes  into  the  State  from  without  or  goes  out  from  within. 
While  it  purports  only  to  control  the  carrier  when  engaged 
within  the  State,  it  must  necessarily  influence  his  conduct  to 
some  extent  in  the  management  of  his  business  throughout  his 
entire  royage.  His  disposition  of  passengers  taken  up  and  put 
down  within  the  State,  or  taken  up  within  to  be  carried  without, 
cannot  but  affect  in  a  greater  or  less  degree  those  taken  up 
without  and  brought  within,  and  sometimes  those  taken  up  and 
put  down  without.  A  passenger  in  the  cabin  set  apart  for  the 
use  of  whites  without  the  State  must,  when  the  boat  comes 
within,  share  the  accommodations  of  that  cabin  with  such  col- 
ored persons  as  may  come  on  board  afterwards,  if  the  law  is 
enforced. 

It  was  to  meet  just  such  a  ease  that  the  commercial  chiuse 
in  the  Constitution  was  adopted.  The  river  Mississippi  passes 
through  or  along  the  borders  of  ten  different  States,  and  its 
tributaries  reach  many  more.  The  commerce  upon  these  waters 
is  immense,  and  its  regulation  clearly  a  matter  of  national  con* 
oem.  If  each  State  was  at  liberty  to  regulate  the  conduct  of 
carriers  while  within  its  jurisdiction,  the  confusion  likely  to 
follow  could  not  but  be  productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  State  could  provide  for  its  own 
passengers  and  i>egulate  the  transportation  of  its  own  freight, 
regardless  of  the  interests  of  others.  Nay  more,  it  could  pre- 
scribe rules  by  which  the  carrier  must  be  governed  within  the 
State  in  respect  to  passengers  and  property  brought  from 
without.  On  one  side  of  the  river  or  its  tributaries  he  might 
be  required  to  observe  one  set  of  rules,  and  on  the  other  an 
other.  Commerce  cannot  flourish  in  the  midst  of  such  embar- 
rassments. No  carrier  of  passengers  can  conduct  his  business 
with  satisfaction  to  himself,  or  comfort  to  those  employing 
him,  if  on  one  side  of  a  State  line  his  passengers,  both  white 
and  colored,  must  be  permitted  to  occupy  the  same  cabin,  and 
on  the  other  be  kept  separate.  Uniformity  in  the  regulations 
by  which  he  is  to  be  governed  from  one  end  to  the  other  of  bis 
route  is  a  necessity  in  his  business,  and  to  secure  it  Congress, 
which  is  untrammelled  by  State  lines,  has  been  invested  with 
die  ezeluaive  legislative  power  of  determining  what  such  ragu* 
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latdons  Bhall  be.  If  this  statute  can  be  enforced  against  those 
engaged  in  inteivstate  commerce,  it  may  be  as  well  against  those 
engaged  in  foreign  ;  and  the  master  of  a  ship  clearing  from  New 
Orleans  for  Liverpool,  having  passengers  on  board,  would  be 
compelled  to  carry  all,  white  and  colored,  in  the  same  cabin 
during  his  passage  down  the  river,  or  be  subject  to  an  action 
for  damages,  ^'  exemplary  as  well  as  actual,"  by  any  one  who 
felt  himself  aggrieved  because  he  had  been  excluded  on  account 
of  his  color. 

This  power  of  regulation  may  be  exercised  without  legisla- 
tion as  well  as  with  it.  By  refraining  from  action,  Congress, 
in  effect,  adopts  as  its  own  regulations  those  which  the  common 
law  or  the  civil  law,  where  that  prevails,  has  provided  for  the 
government  of  such  business,  and  those  which  the  States,  in  the 
regulation  of  their  domestic  concerns,  have  established  affect- 
ing commerce,  but  not  regulating  it  within  the  meaning  of  the 
Constitution.  In  fact,  congressional  legislation  is  only  neces- 
sary to  cure  defects  in  existing  laws,  as  they  are  discovered, 
and  to  adapt  such  laws  to  new  developments  of  trade.  As  was 
said  by  Mr.  Justice  Field,  speaking  for  the  court  in  Weltan  v. 
The  State  of  Missouri,  91  U.  S.  282,  **  inaction  [by  Congress] 
...  is  equivalent  to  a  declaration  that  inter-state  commerce 
shall  remain  free  and  untrammelled."  Applying  that  principle 
to  the  circumstances  of  this  case,  congressional  inaction  left 
Benson  at  liberty  to  adopt  such  reasonable  rules  and  regulations 
for  the  disposition  of  passengers  upon  his  boat,  while  pursuing 
her  voyage  within  Louisiana  or  without,  as  seemed  to  him 
most  for  the  interest  of  all  concerned.  The  statute  under 
which  this  suit  is  brought,  as  construed  by  the  State  court, 
seeks  to  take  away  from  him  that  power  so  long  as  he  is  within 
Louisiana;  and  while  recognizing  to  the  fullest  extent  the 
principle  which  sustains  a  statute,  unless  its  unconstitutionality 
is  clearly  established,  we  think  this  statute,  to  the  extent  that 
it  requires  those  engaged  in  the  transportation  cf  passengers 
among  the  States  to  carry  colored  passengers  in  Louisiana  in 
the  same  cabin  with  whites,  is  unconstitutional  and  void.  If 
the  public  good  requires  such  legislation,  it  must  come  from 
Congress  and  not  from  the  States. 

We  confine  our  decision  to  the  statute  in  its  effect  upon 
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foreign  and  inter-state  commerce,  ezpreasing  no  opinion  as  to 
its  validity  in  any  other  respect. 

Judgment  will  be  reversed  and  the  cause  remanded,  with 
instructions  to  reverse  the  judgment  of  the  District  Court,  and 
direct  such  further  proceedings  in  conformity  with  this  opinion 
as  may  appear  to  be  necessary ;  and  it  is 

So  ordered. 

Mb.  JxTSTiOB  CiilFFOBD  concurred  in  the  judgment,  and 
delivered  the  following  opinion:  — 

Power  to  regulate  commerce  is,  by  the  Constitution,  vested  in 
Congress ;  and  it  is  wellnsettled  law  that  the  word  ^^  commerce  '* 
as  used  in  the  Constitution  comprehends  navigation,  which 
extends  to  every  species  of  commercial  intercourse  between  the 
United  States  and  foreign  nations,  and  to  all  commerce  in  the 
several  States,  except  such  as  is  completely  internal,  and  which 
does  not  extend  to  or  affect  the  other  States.  Tannoffe  Ca$e8, 
12  Wall.  204. 

Beyond  all  doubt,  the  power  as  conferred  includes  navigation 
as  well  as  trajffic,  and  it  is  equally  well  settled  that  it  extends 
to  ships  and  vessels  exclusively  employed  in  conveying  passen- 
gers as  well  as  to  those  engaged  in  transporting  goods  and 
merchandise.     Gibbons  v.  Ogden^  9  Wheat.  1. 

Equality  of  right  and  privilege  is  guaiunteed  by  the  thir* 
teenth  article  of  the  State  Constitution  to  every  person  in  the 
State  transported  in  the  vehicles  or  water-craft  of  a  common 
carrier  of  passengers,  in  the  words  following,  to  wit:  ^^All 
persons  shall  enjoy  equal  rights  and  privileges  upon  any  con- 
veyance of  a  public  character."  Rules  and  regulations  to  en- 
force that  provision  have  been  enacted  by  the  State  legislature, 
as  fully  set  forth  in  the  transcript.    Sess.  Laws  La.  (1869),  87. 

Common  carriers  of  the  kind,  it  is  conceded,  may  adopt 
rules  and  regulations  for  the  management  of  their  business, 
not  inconsistent  with  the  State  Constitution  and  the  enactment 
of  the  State  legislature.  By  the  terms  of  that  enactment  they 
may  refuse  to  admit  persons  to  such  conveyance  when  the 
vehicle  or  water-craft  does  not  contain  room  or  suitable  accom- 
modations for  the  purpose,  and  they  may  refuse  to  admit  an 
applicant,  or  expi^l  him  or  her  after  admission,  if  the  applicant 
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vefiiftet  to  pay  fare,  or  is  of  infamous  character,  or  is  guilty,  in 
the  conveyance,  of  gross,  vulgar,  or  disorderly  conduct,  or  shall 
commit  any  act  in  violation  of  the  known  rules  and  regulations 
of  such  carrier  tending  to  injure  his  business,  provided  such 
rules  and  regulations  make  no  discrimination  on  account  of 
race  or  color.  Such  rules  and  regulations  as  are  there  author* 
ized  must  be  duly  made  known  to  the  public  in  order  to  be 
operative,  and  they  must  not  deny  to  the  applicant  any  right 
or  privilege  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

SuiBcient  appears  to  show  that  the  plaintiff  is  a  person  of 
color,  and  that  the  defendant  is  the  master  and  owner  of  the 
steamer,  which  is  a  packet  vessel  duly  enrolled  and  licensed  for 
the  coasting  trade,  and  that  the  vessel  was  engaged  in  carrying 
passengers  and  cargo  between  the  port  of  New  Orleans  in  the 
State  of  Louisiana  and  the  port  of  Vicksburg  in  the  State  of 
Mississippi ;  that  the  steamer  has  two  cabins  for  the  accom* 
modation  of  passengers,  conveniently  arranged  one  above  the 
other ;  that  the  upper  is  assigned  to  white  persons  and  that 
the  lower  is  assigned  to  persons  of  color,  both  being  constructed 
with  state-rooms,  cabin,  and  a  ha}l  used  as  a  dining-room  where 
meals  are  furnished ;  that  the  plaintiff,  being  at  the  time  in 
New  Orleans  and  desiring  to  visit  her  plantation  in  another 
parish  of  the  same  State,  went  on  board  the  steamer  to  secure 
her  passage  to  the  proper  landing  near  her  plantation ;  that 
the  clerk  of  the  steamer,  to  whom  she  applied  for  a  passage  in 
the  upper  cabin,  having  previously  informed  her  agent  that  ha 
could  not  give  her  a  passage  in  that  cabin,  refused  her  request, 
telling  her  at  the  same  time  that  he  would  give  her  a  passage 
in  the  lower  cabin ;  that  the  plaintiff  declined  to  accept  a 
berth  in  the  lower  cabin,  and  that  she  passed  the  night  during 
which  she  remained  on  board  sitting  in  a  chair  in  what  is 
known  as  the  recess  back  of  the  upper  cabin. 

Both  parties  concede  that  the  steamer  was  engt^eil  in  one 
of  her  regular  tiips  from  New  Orleans  to  Vicksburg,  and  it 
appears  that  the  plaintiff  took  passage  for  the  landing  called 
the  Hermitage,  and  that  on  arriving  there  she  paid  five 
dollars  fare,  which  is  the  regular  fare  to  that  landing  for  per* 
sons  whoAe  passage  is  in  the  lower  cabin,  and  that  it  was  twn 
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dollars  less  than  the  regular  fare  for  persons  whose  passage  is 
in  the  upper  cabin. 

Proof  of  a  decisive  character  is  exhibited  that  the  plaintiflf 
applied  for  a  berth  in  the  upper  oabin,  which  was  refused,  and 
that  she  declined  to  acoept  one  in  the  lower  cabin,  w  hich  by 
the  rules  and  regulations  of  the  steamer  is  assigned  for  persons 
of  color.  Based  upon  these  undisputed  facts,  the  charge  of  the 
declaration  is  that  the  plaintiff  was  denied  the  equal  rights  and 
privileges  guaranteed  and  secured  to  all  persons  by  the  State 
Constitution  and  the  aforesaid  act  of  the  State  legislature. 
Superadded  to  that  is  also  the  charge  that  such  equal  rights 
and  privileges  were  denied  to  her  on  account  of  her  race  and 
color,  for  which  she  claims  actual  and  exemplary  damages  in 
the  sum  of  $75,000. 

Service  was  made,  and  the  defendant  appeared  and  set  up, 
among  others,  the  defences  following:  1.  That  the  steamer, 
being  enrolled  and  licensed  according  to  the  act  of  Congress 
to  pursue  the  coasting  trade,  is  governed  by  the  laws  of  the 
United  States,  and  may  make  all  reasonable  rules  and  regula- 
tions for  the  prosecution  of  her  business.  2.  That  the  State 
Constitution  and  law  set  up  are  in  violation  of  the  provision 
of  the  Federal  Constitution  which  authorizes  Congress  to 
regulate  commerce  among  the  several  States.  3.  That  the 
steamer  at  the  time  alleged  was  engaged  in  prosecuting  com- 
merce between  the  port  of  New  Orleans  in  the  State  of 
Louisiana,  and  the  port  of  Vicksburg  in  the  State  of  Mississippi, 
and  consequently  was  not  subject  to  the  State  regulations  set 
up  in  the  declaration. 

Under  the  State  practice  these  defences  were  pleaded  as  an 
exception  to  the  alleged  cause  of  action.  Hearing  was  had, 
and  the  exception  was  overruled,  the  court  giving  leave  to  the 
defendant  to  plead  the  same  in  his  answer. 

Pursuant  to  that  leave,  the  defendant  set  up  the  same  defences 
in  the  answer,  adding  thereto  the  following:  1.  That  he  as 
owner  had  by  law  the  right  to  prescribe  rules  and  regulations 
for  the  accommodation  of  passengers  in  his  steamer.  2.  That 
all  suoh  steamers  engaged  in  commerce  and  navigation  in  those 
waters  have  a  well-known  regulation  that  persons  of  color  are 
not  placed  in  the  same  cabin  vrith  white  persons.     8.  That  the 
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regulation  is  reasonable,  usual,  and  customary,  and  was  made 
for  the  protection  of  their  business,  and  had  been  well  known 
to  the  plaintiff  for  many  years. 

Evidence  was  subsequently  taken,  the  cause  submitted  to 
the  court  without  a  jury,  the  parties  heard,  and  judgment  en- 
tered for  the  plaintiff  in  the  sum  of  $1,000  with  interest  and 
cost ;  and  the  defendant  appealed  to  the  Supreme  Court  of  the 
State,  where  the  parties  were  again  heard,  and  the  judgment 
of  the  District  Court  was  affirmed. 

Provision  is  made  by  the  fourth  section  of  the  State  statute 
in  question,  that  the  plaintiff  in  such  a  case  may  recover 
exemplary  as  well  as  actual  damages  for  a  violation  of  the 
equal  rights  and  privileges  guaranteed  to  all  persons  in  the 
State  by  the  State  Constitution.  Suppose  this  is  so,  still 
the  defendant  insists  that  errors  were  committed  by  the  court 
in  the  trial  of  the  case,  for  which  the  judgment  should  be 
reversed ;  and  the  transcript  shows  that  he  sued  out  a  writ  of 
error,  and  removed  the  case  into  this  court. 

Three  of  the  errors  assigned  are  still  the  subject  of  com- 
plaint :  1.  That  the  court  erred  in  holding  that  the  State  Con- 
stitution and  statute  in  question  are  valid.  2.  That  the  court 
erred  in  deciding  that  those  two  provisions  are  not  regulations 
of  commerce.  8.  That  the  court  erred  in  deciding  that  those 
provisions  are  not  in  conflict  with  the  Federal  Constitution. 

Congress,  it  is  conceded,  possesses  the  exclusive  power  to 
regulate  commerce ;  and  it  is  everywhere  admitted  that  both 
traffic  and  navigation  are  included  in  its  ordinary  signification, 
and  that  it  embraces  ships  and  vessels  as  the  instruments  of 
intercourse  and  trade  as  well  as  the  officers  and  seamen  em- 
ployed in  their  navigation.  People  v.  Brooks^  4  Den.  (N.  T.) 
469. 

Steamboats  as  well  as  sailing  ships  and  vessels  are  required 
to  be  enrolled  and  licensed;  and  the  record  shows  that  the 
steamer  in  question  had  conformed  in  all  respects  to  the  regu- 
lations of  Congress  in  that  regard,  and  that  she  was  duly  en- 
rolled and  licensed  for  the  coasting  trade,  and  that  she  was 
then  and  there  engaged  in  the  transportation  of  passengers 
and  freight  between  the  port  of  New  Orleans  and  the  port  of 
Vicksbuig. 
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None,  it  is  supposed,  will  deny  the  power  of  Congress  to 
enroll  and  license  ships  and  vessels  to  sail  from  a  port  of  one 
State  to  the  ports  of  another ;  and  it  is  equally  clear  that  such 
ships  and  vessels  are  deemed  ships  and  vessels  of  the  United 
States,  and  that  they  are  entitled  as  such  to  all  the  privileges 
of  ships  and  vessels  employed  in  the  coasting  trade.  1  Stat 
287,  805  ;  8  Kent,  Com.  (12th  ed.)  146. 

Ships  and  vessels  enrolled  and  licensed  as  required  by  thai 
act  are  fully  authorized  to  carry  on  that  trade,  the  act  of  Con 
gress  in  direct  terms  providing  that  such  ships  and  vessels  and 
no  others  shall  be  deemed  ships  and  vessels  of  the  United 
States,  entitled  to  the  privileges  of  ships  and  vessels  employed 
in  the  coasting  trade  or  fisheries.  GHbbons  v.  Ogden^  supra; 
1  Stat.  288 ;    White's  Bank  v.  Smith,  7  Wall.  646. 

Language  more  explicit  could  not  well  be  chosen  to  express 
the  intention  of  Congress,  and  in  my  judgment  it  fully  war- 
rants the  conclusion  reached  by  Marshall,  C.  J.,  in  that  case, 
that  the  section  contains  a  positive  enactment  that  the  ships 
and  vessels  it  describes  shall  be  entitled  to  the  privileges  of 
ships  and  vessels  employed  in  the  coasting  trade. 

Undisputed  proof  is  exhibited  in  the  record  that  the  steamei 
was  duly  enrolled  and  licensed,  and  that  she  was  engaged  in  one 
of  her  regular  trips  between  the  port  of  New  Orleans  and  the 
port  of  Vicksburg,  transporting  passengers  and  freight.  Grant 
that,  and  it  follows  that  she  must  be  deemed  to  have  been  a 
ship  or  vessel  of  the  United  States  entitled  to  all  the  privileges 
of  ships  and  vessels  engaged  in  the  coasting  trade,  pursuant  to 
the  act  of  Congress  providing  for  the  enrolment  and  license 
of  such  ships  and  vessels  and  the  regulation  of  such  trade. 

Attempt  was  made  in  the  leading  case  to  maintain  that  the 
license  gave  no  right  to  trade,  that  its  sole  purpose  was  to 
confer  the  American  character  on  the  ship  or  vessel ;  but  the 
court  promptly  rejected  the  proposition,  and  held  that,  where 
the  legislature  attaches  certain  privileges  and  exemptions  to 
the  exercise  of  a  right  over  which  its  control  is  absolute,  the 
law  must  imply  a  power  to  exercise  the  right ;  and  the  court 
remarked,  that  it  would  be  contrary  to  all  reason  and  to  the 
course  of  human  affairs  to  say  that  a  State  is  unable  to  strip  a 
vessel  of  the  particular  privileges  attendant  on  the  exercise  of 
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a  right,  uid  yet  may  annal  the  right  itself.  Instead  of  that,  it 
it  the  enrolment  that  proves  the  national  character  of  the 
ship  or  vessel;  and  the  conrt  decided  in  that  case  that  the 
license  could  only  be  granted  to  vessels  of  twenty  or  more  tons 
burden  which  had  already  been  enrolled,  and  that  the  licenM 
to  do  a  particular  thing  is  a  permission  or  authority  to  do  that 
thing,  and,  if  granted  by  a  person  having  authority  to  grant  it, 
transfers  to  the  grantee  whatever  it  purports  to  authorize. 

Packets  which  ply  along  the  coast,  say  the  conrt,  as  well  aa 
those  making  foreign  voyages,  consider  the  transportation  of 
passengers  as  an  important  part  of  their  business;  and  the 
court  adjudged  directly  that  a  coasting  vessel  employed  in 
that  business  is  as  much  a  portion  of  the  national  marine  as 
one  employed  in  the  transportation  of  cargo,  and  that  no 
reason  exists  for  holding  that  such  a  vessel  is  withdrawn  from 
the  regulating  power  of  the  national  government. 

Without  more,  these  references  to  the  opinion  in  that  great 
case  are  sufficient  to  show  that  the  court  there  decided  that 
the  enrolment  act  is  of  itself  a  sufficient  regulation  of  the 
navigation  of  all  the  public  navigable  rivers  of  the  United 
States  to  secure  to  ships  and  vessels  of  the  United  States  sail- 
ing under  a  coasting  license  the  free  navigation  of  all  such 
public  highways. 

Confirmation  of  that  proposition,  even  more  decisive  than 
the  opinion  of  the  court,  is  found  in  the  decree  rendered  in  the 
case,  where  the  court  adjudge  that  the  licenses  set  up  by  the 
appellant  gave  full  authority  to  those  vessels  to  navigate 
the  waters  of  the  United  States  for  the  purpose  of  carrying 
on  the  coasting  trade,  any  law  of  the  State  to  the  contrary 
notwithstanding,  and  that  so  much  of  the  law  of  the  State  as 
prohibited  vessels  so  licensed  from  navigating  the  waters  of  the 
State  by  means  of  fire  or  steam  is  repugnant  to  the  Constitu- 
tion of  the  United  States,  and  void. 

Cases  have  arisen  in  which  it  is  held  that  the  States  may 
rightfully  adopt  certain  regulations  touching  the  subject,  which 
are  local  in  their  operation,  where  none  have  been  ordained 
by  Congress ;  but  it  will  not  be  necessary  to  enter  that  field 
of  inqniry,  or  to  attempt  to  reconcile  those  decisions  with  the 
ooneluskm  in  this  ease,  aa  it  is  clear  from  the  remarks  already 
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made  that  Congress  has  prescribed  the  conditions  which  entitle 
ships  and  vessels  belonging  to  the  national  marine  to  pursue 
the  coasting  trade  without  being  subjected  to  burdensome  and 
inconsistent  State  regulations.    Welton  v.  The  State  of  Missouri, 

91  U.  S.  276. 

Repeated  decisions  of  this  court  have  determined  that  the 
power  to  regulate  commerce  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted ;  and  it  is  set- 
tled law  that  where  the  subject  to  which  the  power  applies 
is  national  in  its  character,  or  of  such  a  nature  as  to  admit 
of  uniformity  of  regulation,  the  power  is  exclusive  of  all 
State  authority.  Whatever  subjects  of  this  power,  says  Mr. 
Justice  Curtis,  are  in  their  nature  national,  or  admit  only 
of  one  uniform  system  or  plan  of  regulation,  may  justly 
be  said  to  be  of  such  a  nature  as  to  require  exclusive  legis- 
lation by  Congress.  Cooley  v.  Board  of  Wardens,,  12  How. 
299. 

Difficulty  may  attend  the  effort  to  prescribe  any  definition 
which  will  guide  to  a  correct  result  in  every  case ;  but  it  is  clear 
that  a  regulation  which  imposes  burdensome  or  impossible  con- 
ditions on  those  engaged  in  commerce,  whether  with  foreign 
nations  or  among  the  several  States,  must  of  necessity  be  na- 
tional in  its  character.     Henderson  et  aL  v.  Mayor  of  New  York^ 

92  U.  S.  259. 

Apply  that  rule  to  the  case,  and  it  is  clear,  even  if  there  be 
a  class  of  State  regulations  which  may  be  valid  until  the  same 
ground  is  occupied  by  an  act  of  Congress  or  by  a  treaty,  that 
the  State  regulation  in  question  is  not  one  of  that  class. 

Such  a  subject  is  in  its  nature  national,  and  admits  of  only 
one  uniform  system  or  plan  of  regulation.  Unless  the  system 
or  plan  of  regulation  is  uniform,  it  is  impossible  of  fulfilment. 
Mississippi  may  require  the  steamer  carrying  passengers  to 
provide  two  cabins  and  tables  for  passengers,  and  may  make  it 
a  penal  offence  for  white  and  colored  persons  to  be  mixed  in 
the  same  cabin  or  at  the  same  table.  If  Louisiana  may  pass 
a  law  forbidding  such  steamer  from  having  two  cabins  and  two 
tables,  —  one  for  white  and  the  other  for  colored  persons,  —  it 
must  be  admitted  that  Mississippi  may  pass  a  law  requiring  all 
passenger  steamers  entering  her  ports  to  have  separate  cabins 
VOL.  V.  82 
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and  tobies,  Andm^ke  it  p^al  for  white  ap<l^l<>l^  perf(3^Jtc 
he  .9CC(»nmodajbf^  in  the  same  cabin  or  to  be  fj^misb^  ^th 
meals  at  the  same  table.  Should  State  Ic^^atipn  in  tbat 
regard . coAflict,  then  the  steamer  must  cease  to.nayiigate  be- 
tween ports  of  the  States  having  such  conflicting  l^Qslation,  pr 
must  be  exposed  to  penalties  at  every  trip. 

Those  who  framed  the  Constitutiim  never  intended  (hut 
navigation,  whether  foreign  pr  among  the  States,  pbould  be 
exposed  to  such  conflicting  legislation ;  and  it  was  to  s%ve  those 
who  follow  that  pursuit  from  such  exposure  and  embarcassmept 
that  the  power  to  regulate  such  conunerce  was  vested  e;;^clu< 
.sively  in  Congress. 

Few  or  none  will  deny  that  the  power  to  regulate  oommeroe 
among  the  several  States  is  vested  exclusively  in  Congress ;  and 
it  is  equally  well  settled  that  Congress  has,  in  many  ii^stances 
and  to  .a  wide  extent,  legislated  upon  the  subject.  .Sherlfi^y. 
Ailing,  93  U.  S.  99;  Rev.  Stat.,  sect.  4811. 

Support  to  that  proposition,  of  the  most  persuasive. and  oon- 
vincing  character,  is  found  in  the  act  of  Congress  entitled  ^^  An 
Act  to  provide  for  the  better  security  of  life  on  board  of  ves- 
sels propelled  in  whole  or  in  part  by  steam,  and  for  other 
purposes,"'  the  forty-^rst  section  of  which  provides  that  all 
steamers  navigating  the  lakes,  bays,  inlets,  sounds,  rivers,  har- 
bors, or  other  navigable  waters  of  the  United  States,  when  such 
waters  are  common  highways  of  commerce  or  open  to  general 
or  competitive  navigation,  shall  be  subject  to  the  provisions  of 
that  act.     16  Stat.  453  ;  Rev,  Stat.,  sect.  4400. 

Vessels  have  always  been  employed  to  a  greater  or  less  extent 
in  the  transportation  of  passengers,  and  have  never  been  sup- 
posed to  be  on  that  account  withdrawn  from  the  control  or 
protection  of  Congress.    Gibbons  v.  Ogden,  supra. 

Differences  of  opinion  may  exist  as  to  the  extent  and  opera- 
tion of  the  national  law  regulating  commerce  among  the  several 
States,  but  none,  it  is  presumed,  will  venture  to  deny  that  it 
is  regulated  very  largely  by  congressional  legislation.  Admit 
that,  and  it  follows  that  the  legislation  of  Congress,  if  constitu- 
tional, must  supersede  all  State  legislation  upon  the  same,,ai)d, 
by  necessary  implication,  prohibit  it,  except  in  cases  wli€;i» 
the  legislation  of  Congress  manifests  mi  intention  to  toawe 


Get  1877.]  Hall  v.  DeCuib.  499 


particular  matter  to  be  regulated  by  the  fleTeral  StaliM. 
Cocley  V.  Board  of  Warden*^  supra. 

Decisive  authority  for  that  proposition  is  found  in  the  un- 
questioned decisions  of  this  court.  Such  were  the  views  of 
Judge  Story  more  than  thirty-five  years  ago,  when  he  said,  if 
Congress  have  a  constitutional  power  to  r^ulate  a  particular 
subject,  and  they  do  actually  regulate  it  in  a  given  manner  and 
in  a  certain  form,  it  cannot  be  that  the  State  legislatures  have 
a  right  to  interfere,  and,  as  it  were,  by  way  of  complement  to 
the  legislation  of  Congress,  to  prescribe  additional  regulations 
and  what  they  may  deem  auxiliary  provisions  for  the  same  pal^ 
pose.  The  Chusan,  2  Story,  46f  :  Sinnot  v.  Davenport,  22  How. 
227. 

In  such  a  case,  the  legislation  of  Congress  in  what  it  does 
prescribe  manifestly  indicates  that  it  does  not  intend  that  there 
shall  be  any  further  legislation  to  act  upon  the  subject-matter. 
Its  eilence  as  to  what  it  does  not  do  is  as  expressive  of  what 
its  intention  is  as  the  direct  provisions  made  by  it.  Prigg  v. 
PennBylvania^  16  Pet.  689  ;  Oibbons  v.  Ogden,  Bupra  ;  White's 
Bank  v.  Smithy  supra. 

Whenever  the  terms  in  which  a  power  is  granted  to  CongreSb, 
or  the  nature  of  the  power,  requires  that  it  should  be  exercised 
exclusively  by  Congress,  the  subject  is  as  completely  taken 
from  the  State  legislatures  as  if  they  had  been  expressly  forbid- 
den to  exercise  the  power.  Sturges  v.  Crouminshield^  4  Wheat. 
122;  Broum  v.  Maryland,  12  id.  419. 

Irrespective  of  the  decisions  of  the  State  court,  it  might  well 
be  doubted  whether  the  State  statute  in  question  does  prohibit 
a  steamer  carrying  passengers  from  having  and  maintaining 
separate  cabins  and  eating-saloons  for  white  and  colored 
passengers,  and  whether  the  denial  to  a  colored  female  of  a 
passage  in  the  cabin  assigned  to  white  female  passengers  is  a 
denial  of  equal  rights  and  privileges,  within  the  meaning  of  the 
State  Constitution  or  the  first  section  of  the  State  statute  in 
question,  provided  the  applicant  was  offered  a  passage  in  the 
lower  cabin,  with  equally  convenient  accommodation.  Much 
discussion  of  that  topic,  however,  is  unnecessary,  as  two  deci- 
sions of  the  State  court  conclusively  determine  the  point  that 
the  State  statute  does  contain  such  a  prohibition,  and  that  tbe 
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facts  of  the  case  do  bring  the  conduct  of  the  defendant  within 
that  prohibition.  DeCtiir  v.  Benson^  27  La.  Ann.  1 ;  Mart  v, 
ffo88  ^  Elder,  22  id.  517;  Sauvinet  v.  Walker,  27  id.  14. 

Even  suppose  the  meaning  of  the  statute  is  doubtful^  still 
the  rule  of  construction  adopted  by  the  highest  court  of  a  State, 
in  construing  their  own  Constitution  and  one  of  their  own  stat- 
utes, in  a  case  not  involying  any  question  re-examinable  in  this 
court  under  the  twenty-fifth  section  of  the  Judiciary  Act,  must  be 
regarded  as  conclusive  in  this  court.  Provident  Institution  v. 
Massachusetts,  6  Wall.  611;  Randall  v.  Brigham,  7  id.  528; 
Otit  V.  The  State,  9  id.  86. 

Where  a  State  court  gives  such  a  construction  to  a  State 
statute  as  to  make  it  conflict  with  the  Constitution  or  laws 
of  the  United  States,  and  sustains  its  validity  after  giving  it 
such  construction,  and  thereby  deprives  a  party  of  his  rights 
under  the  said  Constitution  or  law,  it  is  settled  law  that  a  Fed- 
eral question  does  arise  in  such  a  case,  and  that  this  court  can 
review  the  decision  of  the  State  court  as  to  the  validity  of  such 
a  statute.  Insurance  Company  v.  Treasurer,  11  id.  204.  Were 
it  not  so,  it  is  clear  that  the  constitutional  provision  could 
always  be  evaded  by  the  State  comets  giving  such  a  construo- 
tion  to  the  contract  or  the  statute  as  to  render  the  appellate 
power  of  this  court  of  no  avail  in  such  cases  to  uphold  the 
contract  against  unfriendly  State  legislation.  Delmas  y.  Insur- 
ance Company,  14  id.  661. 

State  courts  certainly  have  a  right  to  expound  the  statutes 
of  the  State  ;  and,  having  done  so,  those  statutes,  with  the  inter- 
pretation given  to  them  by  the  highest  court  of  the  State, 
become  the  rule  of  decision  in  the  Federal  courts.  Richmond 
V.  Smith,  16  id.  429 ;  Jones  ^  Co,  v.  The  City  of  Richmond, 
18  Gratt.  (Va.)  617  ;  Lefingwell  v.  Warren,  2  Black,  699. 

Argument  to  show  that  the  question  whether  or  not  the 
State  court  erred  in  the  construction  of  their  own  Constitution 
and  statute  is  not  re-examinable  in  this  court  under  the  twenty- 
fifth  section  of  the  Judiciary  Act  is  unnecessary,  as  the  negative 
of  the  proposition  is  self-evident. 

GoveiTied  by  the  laws  of  Congress,  it  is  clear  that  a  steamer 
carrying  passengers  may  have  separate  cabins  and  dining 
saloons  for  white  per«nns  and  pei*sons  of  color,  for  the  plain 
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reason  that  the  laws  of  Congress  contain  nothing  to  prohibit 
such  an  arrangement.  Steamers  carrying  passengers  for  hire 
are  bound,  if  they  have  suitable  accommodation,  to  take  all 
who  apply,  unless  there  is  objection  to  the  character  or  conduct 
of  the  applicant.  Applicants  to  whom  there  is  no  such  valid 
objection  have  a  right  to  a  passage,  but  it  is  not  an  unlimited 
right.  On  the  contrary,  it  is  subject  to  such  reasonable  regu- 
lations as  the  proprietors  may  prescribe  for  the  due  accommo- 
dation of  passengers  and  the  due  arrangement  of  the  business 
of  the  carrier. 

Such  proprietors  have  not  only  that  right,  but  the  &rther 
right  to  consult  and  provide  for  their  own  interests  in  the 
management  of  the  vessel  as  a  common  incident  to  their  right 
of  property.  They  are  not  bound  to  admit  passengers  on 
board  who  refuse  to  obey  the  reasonable  regulations  of  the 
vessel,  or  who  are  guilty  of  gross  and  vulgar  habits  of  conduct, 
or  who  make  disturbances  on  board,  or  whose  characters  are 
doubtful,  dissolute,  suspicious,  or  unequivocally  bad.  Nor  are 
they  bound  to  admit  passengers  on  board  whose  object  it  is  to 
interfere  with  the  interests  of  the  patronage  of  the  proprietors, 
so  as  to  make  their  business  less  lucrative  or  their  management 
less  acceptable  to  the  public.  Jencks  v.  Coleman^  2  Sumn. 
221. 

Corresponding  views  are  expressed  by  the  Supreme  Court 
of  Michigan  in  an  analogous  case,  in  which  the  distinction  be- 
tween the  right  of  an  applicant  to  be  admitted  on  board,  and 
his  claim  to  dictate  what  part  of  the  vessel  he  shall  occupy,  is 
clearly  pointed  out.  Referring  to  that  subject,  the  court  say 
the  right  to  be  carried  is  one  thing,  and  the  privilege  of  a  pas- 
senger on  board  as  to  what  part  of  the  vessel  may  be  occupied 
by  him  is  another  and  a  very  different  thing ;  and  they  add,  that 
it  is  the  latter  and  not  the  former  which  is  subject  to  reasonable 
rules  and  regulations,  and  is,  where  such  rules  and  regulations 
exist,  to  be  determined  by  the  proprietors.  Damages  were 
claimed  in  that  case  for  refusing  the  plaintiff  the  privilege  of 
the  cabin ;  but  the  court  held  that  the  refusal  was  nothing  more 
or  less  t^ian  denying  him  certain  accommodations  from  which  he 
was  excluded  by  the  rules  and  regulations  of  the  steamer.  Dag 
V.  Owen,  6  Mich.  520. 


602  Hall  v.  DrOuir.  [Sup.  Oi. 

ProprietotB  of  the  kind  may  make  rules  and  regulations,  but 
tlwy  must  be  reasonable ;  and  the  court  held  in  that  case  that 
to  b^  so  they  should  have  for  their  object  the  accommodation 
of  the  passengers,  including  every  thing  to  render  the  trans- 
portation most  comfortable  and  least  annoying,  not  to  one  or 
two  or  any  given  number  carried  at  any  particular  time^  but 
to  the  great  majority  ordinarily  transported;  and  they  also 
held  that  such  rules  and  regulations  should  be  of  a  perma- 
nevi  nature,  and  not  be  made  for  a  particular  occasion  or  emer- 
gency. 

Special  and  important  duties,  indubitably  are  imposed  upon 
carriers  of  passengers  for  the  benefit  of  the  travelling  public , 
bttt  it  must  not  be  forgotten  that  the  vehicles  and  vessels  which 
snch  carriers  use  do  not  belong  to  the  public.  They  are  private 
property,  the  use  and  enjoyment  of  which  belong  to  the  pro- 
prietors.    Angell,  Carriers  (5th  ed.)i  sect.  626. 

Concede  what  is  undoubtedly  true,  that  the  use  and  employ- 
ment  of  such  vehicles  and  vessels,  during  the  time  they  are 
allowed  the  privileges  of  common  carriers,  may  be  subjected  to 
such  conditions  and  obligations  as  the  nature  of  their  employ- 
ment requires  for  the  comfort,  security,  and  safety  of  passen- 
gers, still  the  settled  rules  of  constitutional  law  forbid  that  a 
State  legislature  may  invade  the  dominion  of  private  right  by 
arbitrary  restrictions,  requirements,  or  limitations,  by  which 
the  property  of  the  owners  or  possessors  would  be  virtually 
stripped  of  all  utility  or  value  if  bound  to  comply  with  the 
regulations.     Jenekn  v.  Coleman^  %upra. 

Both  steamboats  and  railways  are  modem  modes  of  convey- 
aaee ;  but  Shaw,  C.  J.,  decided  that  the  rules  of  the  common  law 
were  applicable  to  them,  as  they  take  the  place  of  other  modes 
of  carrying  passengers,  and  he  held  that  they  have  authority 
to  make  reasonable  and  suitable  regulations  as  regards  passengers 
intending  to  pass  and  repass  in  their  vehicles  or  vessels.  Com- 
fnompealthT.  Potver^  7  Mete.  (Mass.)  601 ;  Hibbard  v.  New  York 
^  Brie  Railrodd  Co.^  16  N.  Y.  466 ;  Illinois  Central  EaUroad 
Co.  V.  WhibUmore,  43  111.  420.  They  are,  said  the  Chief  Justice 
aa;  t-hat  case,  in  a  condition  somewhat  similar  to  that  of  an  inn- 
toieper,  whome  premises  are  open  to  all  guests.  Yet  he  is  not 
only  empowered  to  r'^^ke  such  proper  arrangements  aa  will  prcK 
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iMl^-bi^  own  interests,  but'  h«  is  bounce  to'  regulate' bis  h«rd«6' 
BO  as  to  preserve  order,  and,  if  practicaMev  prevent  bifeachetf 
of  the  peace.\  Vinton'  v.  MiddteB^x  Railroad  Co. ^  11  Allen 
(Mass.),  804. ' 

Cases  of  like  imjyoH;  afe  quite'  ntinlerous,  a^id  the"  Supreme 
Court  of  Pennsylvania  decided  directly  that  a  public  ctorieif 
may  separate  passengers  in' his  ctoVeyance^  a]!iVl  they  deduce 
his  power  to  do  so  from  his  right  of  private  property  in  the 
means  of  conveyance,  and  the  necessity  which  arises  for  sii(Ch  a 
regulation  to  promote'  the  public  interest.  Speaking  to  that 
point,  they  say  that  the  private  means  the  carrier  uses  belong 
wholly  to  hiittself ;  aAd  they  held  the*  right  of  control  in  that 
regjlrd-as  necessary  to  enable  the  carrier  to  protect  his  own 
intei^tis,  and  to  pei*form  his  duty  to  the  travelling- public.  His 
authority  in  that  regard,  a^  that' court  holds,  arises  from  his 
ownership  of  the  property,  and  his  public  duty  to  promote*  the 
conifort  and  enjoyment  of  those  travefliw^  in  his  c6nveyance. 
Guide*  by  those  views,  the  coul-t  held  that  it  is  toot  an  unreason- 
able regulation  to  seitt  passengers  so  as  to  preserve  order  and 
decorum,  and  to  preveUt  contacts  aftd  collisions  arising  from 
natural  or  well-known  customary  repugnancies  which  are  likely 
to  breed  disturbances,  where  white  and  colored  pel-sohs  are 
huddled  together  without  their  cons^ht.  The  West  Chester  ^ 
PhaadelpMa  Railroad  Co.  v.  Mies;  6^  Pa.  St.  209. 

Where  the  passenger  embarks  withditt  mtiking  any  special 
coHttact,  and  without  knowledg'e  as  to  what  accommodation d 
will  be  afforded,  the  laW  implied  a  contract  which  obliges  the 
carrier  to' furaish  suitable  accommodation's  according  to  the  room 
at  his  disposal;  but  the  passenger  in  such  a  cade  is  n^t  entitled 
to  any  particular  apartments  or  special  accommodations.  Sdb^' 
stantial  equidity  of  right  is  thfe  law  "of  the  State  a6d  of  the 
United  States;  but  equality  does  n<^t  mettn' identity,  as  in' the 
nature  of  things  identity  in  the  accomtoiodation  afforded  to'pas* 
sertgers;  whethCf  colored  or  white;  is  ini^dsible,  unredfi^  our 
commercial  marine  shall  undergo  an-' entire'  change.  Adult 
mfllie  passengers  are  nevei*  allowed  ia  pa^dl^in  the  ladtes*  cabin, 
nfir'can  all  be'accorhmodatedVif  the  company  is  latge;  in-  th^ 
statfe^rocftils.  P^^erigfers'afe  entitled  to  proper  diee-andlodgin^f 
but  the  laws  of 'the  United  *  Slates  do  not  re^i^  th^'^masf^bf 
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a  steamer  to  put  persons  in  the  same  apartment  who  would  be 
repulsive  or  disagreeable  to  each  other. 

Steamers  carrying  passengers  as  a  material  part  of  their 
employment  are  common  carriers,  and  as  such  enjoy  the  rights 
and  are  subject  to  the  duties  and  obligations  of  such  carriers ; 
but  there  was  and  is  not  any  law  of  Congress  which  forbids 
such  a  carrier  from  providing  separate  apartments  for  his  pas- 
sengers. What  the  passenger  has  a  right  to  require  is  such 
accommodation  as  he  has  contracted  for,  or,  in  the  absence  of 
any  special  contract,  such  suitable  accommodations  as  the  room 
and  means  at  the  disposal  of  the  carrier  enable  him  to  supply ; 
and  in  locating  his  passengers  in  apaitments  and  at  their  meals 
it  is  not  only  the  right  of  the  master,  but  his  duty,  to  exercise 
such  reasonable  discretion  and  control  as  will  promote,  as  fsx 
as  practicable,  the  comfort  and  convenience  of  his  whole  com- 
pany. 

Questions  of  a  kindred  character  have  arisen  in  several  of 
the  States,  which  support  these  views  in  a  course  of  reasoning 
entirely  satisfactory  and  conclusive.  Boards  of  education  were 
created  by  a  law  of  the  State  of  Ohio,  and  they  were  authorized 
to  establish  within  their  respective  jurisdictions  one  or  more 
separate  schools  for  colored  children  when  the  whole  numbei 
by  enumeration  exceeds  twenty,  and  when  such  schools  will 
afford  them,  as  far  as  practicable,  the  advantages  and  privileges 
of  a  common-school  education.  Under  that  law,  colored  chil- 
dren were  not  admitted  as  a  matter  of  right  into  the  schools 
for  white  children,  which  gave  rise  to  contest,  in  which  the 
attempt  was  made  to  set  aside  the  htw  as  unconstitutional:  but 
the  Supreme  Court  of  the  State  held  that  it  worked  no  sub- 
stantial inequality  of  school  privileges  between  the  children  of 
the  two  classes  in  the  locality  of  the  parties ;  thai  equality  of 
rights  does  not  involve  the  necessity  of  educatin;  white  and 
colored  persons  in  the  same  school  any  more  than  t  does  that 
of  educating  children  of  both  sexes  in  the  same  sc>^'^ol,  or  that 
different  grades  of  scholars  must  be  kept  in  the  st  Tie  school ; 
and  that  any  classification  which  preserves  substac**ally  equal 
school  advantages  is  not  prohibited  by  either  the  St^  or  Fed- 
eral Constitution,  nor  would  it  contravene  the  pr  visions  of 
either.     State  v.  McCann  et  al,  21  Ohio  St.  198. 
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Separate  primary  schools  for  colored  aiid  for  white  children 
were  maintained  in  the  city  of  Boston.  Children  in  the  8tate 
who  are  unlawfully  excluded  from  public-school  instruction 
may  recover  damages  therefor  against  the  city  or  town  by 
which  such  public  instruction  is  supported.  It  appears  that 
the  plaintiff  was  denied  admission  to  the  primary  school  for 
white  children,  and  she  by  her  next  friend  claimed  damages 
for  the  exclusion ;  but  the  Supreme  Court,  Shaw,  C.  J.,  giving 
the  opinion,  held  that  the  law  vested  the  power  in  the  com- 
mittee to  regulate  the  system  of  distribution  and  classification, 
and  that  when  the  power  was  reaaonably  exercised  their  de- 
cision must  be  deemed  conclusive.  Distinguished  counsel  in- 
sisted that  the  separation  tended  to  deepen  and  perpetuate  the 
odious  distinction  of  caste ;  but  the  court  responded,  that  they 
were  not  able  to  say  that  the  decision  was  not  founded  on  just 
grounds  of  reason  and  experience,  and  in  the  results  of  a  dis- 
criminating and  honest  judgment.  Roberts  v.  City  of  Boston^ 
6  Cush.  (Mass.)  198. 

Age  and  sex  have  always  been  marks  of  classification  in 
public  schools  throughout  the  history  of  our  country,  and  the 
Supreme  Court  of  Nevada  well  held  that  the  trustees  of  the 
public  schools  in  that  State  might  send  colored  children  to  one 
school  and  white  children  to  another,  or  they  might  make  any 
such  classification  as  they  should  deem  best,  whether  based  on 
age,  sex,  race,  or  any  other  reasonable  existent  condition.  State 
V.  Duffy,  7  Nev.  842. 

Directors  of  schools  in  Iowa  have  no  discretion  under  the 
existing  law  of  the  State  to  deny  a  youth  of  proper  age  admis- 
sion to  any  particular  school  on  account  of  nationality,  color, 
or  religion.  Former  statutes  of  the  State  invested  the  directors 
with  such  discretion,  and  it  is  impliedly  conceded  that  it  would 
be  competent  for  the  legislature  again  to  confer  that  authority. 
Clark  V.  The  Board  of  Directors,  24  Iowa,  266. 

School  privileges  are  usually  conferred  by  statute,  and,  as 
such,  are  subject  to  such  regulations  as  the  legislature  may 
prescribe.  Such  statutes  generally  provide  for  equal  school 
advantages  for  all  children,  classifying  the  scholars  as  the  legist 
lature  in  its  wisdom  may  direct  or  authorize ;  and  the  Supremie 
Court  of  New  York  decided  that  the  legislature  of  the  State 
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DMPf  fKmi  tinw'te^  tivie'  make^  snob  Iniitations  aad  ullenrtibns 
in  ihAtr^ttrd  ^ast  thtdy  nugr  see  fit.  Z>(i2/€M  "v.  FomU^k;  4#*H«w: 
(NiYOPr.  249. 

PaUio  instraotioir  of  ther  kind  is  regalated  in  that  State  t>y 
offibiai  beards  created  for  the  purpose;  and  it  is  settled  law 
there  that  the  board  may  assign  a  particular  school  for  colored 
cbildreOf  and  exclude-  them  from  schools  assigned  for  white 
children^  and  that  such  a  regulation  is  not  in  vicdatioii  of  the 
FVmvteeAth  Amendment.  Peopk  ▼.  Oastxm^  18  Abb.  (N.  Y^) 
Pr.  N^  s.  1«0. 

Ships  and  vessels  duly  enrolled  and  licensed  for  the  cooB&ug 
tnd<t  may  lawfully  touch  at  intermediate  perts,  to  receive  or 
dieeharge  passengers  or  cargo ;  but  the  iact  that  they  do  so  does 
not'  in  the  least  change  or  alter  the  character  of  the'  trip,  or 
dinrinisfa  the  right  of  the  vessel  to  enjoy  all  the  privileges  of  a 
vessel  engaged  in  commerce  between  ports  in  differeiit  States^ 
nor-  does  tlie  fact  that  the  plaintiff  expected  to  leave '  the 
steamer  at  a  landing  in  the  same  State  exdarge  her  ri^t  of 
aocommodation,  or  augment  in  any  respect  the  obligations  of  the 
steamer  as  a  public  carrier,  for  the  reason  that  the  steamer 
sailed  throughout  the  whole*  trip  under  her  coasting  license-, 
aard  her  rights  and  privileges,  duties  and  obligations,  must 'be 
ascertained  and  defined  by  the  regulations  prescribed  by  the 
acta  of  Congress. 

Commercial  regulations  of  the  kind  cannot  be  effectual  to 
accomplish  the  object  for  which  they  were  required  and  de» 
si^ed  to  effect,  unless  it  be  held  that  they  extend  to  the  enDire 
voyage,  as  well  that  portion  of  it  which  is  in  the  State  where 
the  voyage  began  as  that  which  extends  into  another  Statie, 
as  the  whole  is  performed  under  the-  coasting  license  founded 
in  the  acts  of  Congress  passed  to  r^ulate  such  commereeand 
navigation. 

Throughout  ourhiatory  the  acts  of  Congress  have  regulaljftd 
the  enrolment  and  license  of  vessels  to  be  engaged  in  the 
coasting- trader  and  this  court  expressly  determined  that  a  State 
law' which  imposed  another  and  an  additional  condition  to  the 
privilege  of  cairyitig  on  that  trade  within  her  waters  is  inope^ 
trrs' and  vo&d.  StfmotY.  Davenport^  22  How.  227;  Foster  y. 
Davenfort^  22  id.  244 ;  WAseKnff  Bndg9>  dympany  v.  Pewmt^ 
vmia,  18  id.  482. 
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Alabama  passed  an  act  to  the  effect  that  vessels  eiiga|^  ia 
foreign  commerce,  or  in  the  coasting  trade,  shall  not  navigftto 
hor  waters  without  complying  with  a  condition  not  pveeeribed 
by  the  act  of  Congress.  By  the  State  law,  they  are  require^ 
before  leaving  the  described  port,  to  file  in  the  oiBce  of  the 
judge  of  probate  a  statement  in  writing,  setting  forth  as  f^l* 
lows :  1.  The  name  of  the  vessel.  2.  The  name  of'  the  oim4r 
or  owners.  8.  His  or  their  place  or  places  of  residence.  4.  Tbe 
interest  each  has  in  the  vessel. 

Speaking  of  that  condition,  the  court  say,  if  the  interpreti^ 
tion  of  the  court  as  to  the  force  and  effect  of  the  privilegei 
afforded  to  the  vessel  by  the  enrolment  and  license  act  in  the 
leading  case  are  to  be  maintained,  it  can  require  no  argammi* 
to  show  a  direct  conflict  between  this  act  and  the  act  of  Con^ 
gress  regulating  the  coasting  trade.  Sinnot  v.  Daoenp^fti 
supra. 

Nor  does  it  require  any  argument  to  show  that  the*  State  \tm 
before  the  court  is  exactly  analogous  in  principle  to  the  Ststo 
law  declared  void  in  that  case.  Like  the  former,  the  latter 
imposes  an  additional  condition  to  the  privilege  of  candying  on 
the  coasting  trade  within  the  waters  of  the  State,  not  prescribed 
by  any  act  of  Congress.  Enrolled  and  licensed  vessels  have 
the  constitutional  right  to  pursue  the  coasting  trade  on  the 
terms  and  conditions  which  Congress  has  seen  fit  to  prescribtty 
and  no  State  legislature  can  interfere  with  that  right,. either  to 
abridge  or  enlarge  it,  or  to  subject  it  to  any  terms  and  condK 
tions  whatsoever. 

Commerce  among  the  several  States  as  well  as  commeroe 
with  foreign  nations  requires  uniformity  of  regulation*;  and 
that  power  is  by  the  Constitution  vested  exclusively  in  Con^ 
gress,  as  appears  by  the  Constitution  itself,  and  by  an  unbroken' 
course  of  the  decisions  of  this  court,  covering  a  period  of  moM 
than  half  a  century. 

Judicial  authority  to  support  the  theory  of  the  court  below 
is  entirely  wanting,  except  what  may  be  derived  from  the  case 
of  Coger  v.  Packet  Company^  87  Iowa,  145,  decided  by  the 
Supreme  Court  of  the  State.  Special  damage  was*  claimed  by 
the  plaintiff  in  that  case,  of  the  master  of  a  steamer  navigating 
the  Mississippi  River,  for  removing  her,  she  being  a  ootand 
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woman,  fi-om  the  dining-room  of  the  steamer  without  just 
cause.  Regulations  had  previously  been  adopted  by  the  steamer 
excluding  colored  persons  from  the  state-rooms  and  other  first- 
class  privileges  and  accommodations.  Service  was  made,  and 
the  defendant  appeared  and  pleaded  those  regulations  as  a 
defence.  Hearing  was  had,  and  the  court  decided  that  persons 
of  color  were  entitled  to  the  same  rights  and  privileges,  when 
travelling,  as  white  persons,  and  that  they  cannot  be  required 
by  any  rule  or  custom  based  on  distinction  of  color  or  race  to 
accept  other  or  different  accommodations  than  those  furnished 
to  white  persons. 

Abundant  reasons  exist  to  show  that  the  decision  in  that 
case  is  not  an  authority  in  the  case  before  the  court,  a  few  of 
which  will  be  stated :  1.  Because  the  report  of  the  case  does 
not  show  that  the  steamer  was  navigating  under  a  coasting 
license.  2.  Because  the  constitutional  question  involved  in  the 
case  before  the  court  was  neither  involved,  presented,  nor  con- 
sidered in  that  case,  either  by  the  bar  or  the  court.  3.  Because 
the  decision  was  rested  entirely  upon  other  and  different 
grounds.  4.  Because  the  facts  of  the  two  cases  are  widely 
and  substantially  different. 

Colored  persons,  it  is  admitted,  are  citizens,  and  that  citizens, 
without  distinction  of  race  or  color  or  previous  condition  of 
servitude,  have  the  same  right  to  make  and  enforce  contracts, 
to  sue,  be  parties  and  give  evidence,  to  inherit,  purchase,  lease, 
sell,  hold,  and  convey  real  and  personal  property,  and  to  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  personal  property,  as  is  enjoyed  by  white  citizens.  14  Stat. 
27.  States  are  also  forbidden  to  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States ;  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.  Enforcement  Act,  16  id.  140 ;  Fourteenth  Amend- 
ment to  the  Constitution. 

Vague  reference  is  made  to  the  Civil  Rights  Act  and  to  the 
preceding  amendment  to  the  Constitution,  as  if  that  act  or 
the  said  amendment  may  supersede  the  operation  and  legal 
effect  of  the  coasting  license  as  applied  to  the  case  before  the 
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ooart ;  but  it  is  clear  that  neither  of  those  provisions,  nor  both 
combined,  were  intended  to  accomplish  any  such  purpose. 
Enough  appears  in  the  language  employed  in  those  provisions 
to  show  that  their  principal  object  was  to  confer  citi/^enship, 
and  the  rights  which  belong  to  citizens  as  such,  upon  the  col- 
ored people,  and  in  that  manner  to  abrogate  the  rule  previously 
adopted  by  this  court  in  the  Dred  Scott  Case.  By  tb*  Civil 
Rights  Act,  the  rule  adopted  in  that  case  is  entirely  superseded, 
imd  all  the  substantial  rights  of  citizens  are  conferred  upon  the 
colored  people,  as  more  fully  appears  by  the  enumeration  con- 
tained in  the  first  section  of  the  act.  Under  no  view,  therefore, 
that  can  properly  be  taken  of  that  act  can  it  be  held  to  super- 
sede, repeal,  modify,  or  affect  the  act  of  Congress,  providing 
for  the  enrolment  and  licensing  of  ships  and  vessels  for  the 
coasting  trade.     DaUa%  v.  Fosdick^  ntpra. 

Certain  phases  of  the  question  were  also  presented  to  the 
District  Court  of  Philadelphia,  in  the  case  of  Goines  v.  M*Candr 
le88,  4  Phila.  C.  P.  256,  in  which  the  court  admitted  that  a 
corporation  created  for  the  carriage  of  passengers  cannot  arbi- 
trarily refuse  to  carry  any  man  or  class  of  men  without  laying 
itself  open  to  an  action  for  damages ;  but  the  court  held  in  the 
same  case  that  such  a  corporation  may  establish  reasonable 
rules  for  the  comfort  and  convenience  of  those  whom  it  is 
bound  to  carry,  even  though  the  effect  may  be  to  exclude  par- 
ticular individuals  falling  within  those  rules. 

Evidence  of  a  decisive  character  that  Congress  has  regulated 
inter-state  commerce  is  also  found  in  the  act  supplemental  to 
the  act  providing  for  the  enrolment  and  licensing  of  ships 
and  vessels  for  the  coasting  trade,  the  first  section  of  which 
divides  the  sea-coasts  and  navigable  rivers  into  three  great 
districts,  and  provides  as  follows :  1.  That  the  first  shall  in- 
clude all  the  collection  districts  on  the  sea-coast  and  navigable 
rivers  between  the  limits  of  the  United  States  and  the  southern 
limits  of  Georgia.  2.  That  the  second  shall  include  all  the 
collection  districts  and  navigable  rivers  between  the  river  Per- 
dido  and  the  Rio  Grande.  8.  That  the  third  shall  include  all 
the  collection  districts  on  the  sea-coast  and  navigable  rivers 
between  the  southern  limits  of  Georgia  and  the  river  Perdido. 
Rev.  Stat.,  sect.  4348 ;  8  Stat.  498. 
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Oongress  having  l^islated  apon  the  snbject,  it  oannot  be 
tbat  the  State  legislatures  have  a  right  to  interfere .  and  pre- 
scribe additional  regulations,  as  the  l^slation  of  Congress 
dearly  indicates  that  the  national  law-makers  never  intended 
to  leave  any  thing  open  upon  the  subject  to  the  discretion  ot 
the  State  legislatures. 

Two  opposing  theories,  sometimes  advanced  in  such  contro- 
versies, deserve  some  brief  comments  before  concluding  tiie 
examination  of  the  case.  They  are  in  substance  and  effect  as 
follows :  1.  That  the  effect  of  the  coasting  license  issued  under 
the  enrolment  act  is  merely  to  evidence  the  national  character 
of  the  vessel ;  that  the  acts  of  Congress  requiring  the  register 
and  enrolment  of  vessels  was  never  intended  as  the  exercise 
of  the  power  of  Congress  to  regulate  commerce  among  the 
States,  and  that  the  States  still  possess  the  concurrent  power 
to  prescribe  such  regulations  until  Congress  shall  ordain  ex- 
press provisions  to  control  and  restrict  the  regulations  enacted 
by  the  States.  2.  That  the  Supreme  Court,  by  a  decision  made 
subsequent  to  the  decree  in  the  great  leading  case  in  which  it 
is  held  that  the  power  to  regulate  commerce  is  vested  exclu- 
sively in  Congress,  qualified,  if  they  did  not  positively  overrule, 
that  generally  acknowledged  rule  upon  the  subject. 

1.  Enough,  it  would  seem,  has  already  been  remarked  to 
-refute  the  first  opposing  theory ;  but,  if  more  be  needed,  it  will 
be  found  in  the  fact  that  it  is  the  exact  theory  maintained  by 
the  courts  of  the  State  where  the  controversy  arose,  and  whose 
final  decree  was  removed  into  this  court  for  re-examination. 
None  will  attempt  to  deny  that  proposition  who  ever  read  the 
opinions  delivered  in  the  subordinate  courts.  OgdeuY.  GHbbanSy 
4  Johns.  (N.  Y.)  Ch.  160;  B.  c.  17  Johns.  488;  1  Kent  Com. 
(12th  ed.)  486. 

Explanations  respecting  that  historical  controversy,  of  a 
more  satisfactory  character,  are  given  by  Chancellor  Kent  than 
by  any  other  legal  writer  who  has  undertaken  to  state  the 
constitutional  questions  which  it  involved,  and  which  were 
finally  determined  by  the  unanimous  judgment  of  this  court 
His  statement  of  the  case  is  as  follows :  That  the  respondent 
set  up,  by  way  of  right  and  title  to  navigate  the  waters  of  the 
State  in  opposition  to  the  grant  of  the  complainant,  lliikt  his 
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/^te«jQboats  were  duly  enrolled  and  lieensed  uadar  tbe  IN199I- 
m»nt  act,  to  be  employed  in  carrying  on  the  coastu^ig  trade ; 
that  the  question  in  the  ease  was  whether  sueh  a  e^astifig 
license  conferred  the  power  to  interfere  with  the  i^rant  of  tbe 
^State  under  which  the  complainant  claio^ed  the.  exclusive  Xj^t 
to  navigate  the  waters  of  the.  State  which  made  the  gi^umt. 

Eminent  counsel  represented  both  sides  of  the  qu^stitWtMid 
we  are  informed  by  the  learned  commentator  that  tbc  pwcls 
of  the  State  in  the  two  cases  referred  to  decided  against  -tl^ 
defence  set  up  in  the  answer  of  the  respondent,  and  held  tb^t 
the  coasting  license  merely  gave  to  the  steamboats  of  the  re- 
spondent the  character  of  American  vessels;  that  the  liceose 
was  not  intended  to  decide  a  question  of  property,  or  to  cc^f^r 
a  right  of  property  or  a  right  of  navigation  or  commerce ;  that 
the  courts  of  that  State  during  that  period  never  reg^xled  the 
act  regulating  the  coasting  trade  as  intended  to  assert  any 
supremacy  over  State  regulations  in  respect  to  internal  waters 
or  commerce,  for  the  reason  that  those  courts  did  not  consider 
that  act  as  the  exercise  of  the  power  vested  in  Congress  to 
regulate  commerce  among  the  States. 

Competent  evidence  to  show  that  the  courts  of  tiiat  State 
in  those  two  cases  took  the  exact  same  ground  as  that  involve 
in  the  theory  in  question  is  very  abundant  and  conclusive, 
without  looking  elsewhere  than  to  the  lecture  of  the  Chancellor 
under  consideration.  Decisive  support  to  that  conclusion  is 
also  found  in  what  follows  in  the  same  coxmection  in  the  same 
lecture,  in  which  he  says  that  the  courts  of  the  State  did  not, 
either  in  the  case  of  Ogden  v.  CHbbons  or  in  any. of  the  cases 
which  preceded  it,  deny  to  Congress  the  power  to  regulate 
commerce  among  the  States  by  express  and  direct  provision, 
so  as  to  control  and  restrict  the  exercise  of  the  State  grant ; 
that  they  only  insisted  that  without  some  such  .explicit  provi- 
sion the  State  jurisdiction  over  the  subject  was  in  full  force, 
which  is  exactly  what  is  claimed  by  those  .who  seek  to  under- 
mine the  doctrines  of  the  great  leading  case. 

Beyond  all  question,  the  views  of  the  Chancellor  as  to  what 
was  decide^  by  the  courts  of  the  State  in  that  greAt^spntrava^y 
9^e  correct,  imd  it  will  be  equally  iustructi];ig.to  a^eQrtaill  .whftt 
]|is  views  ace  ^  to  what  fpllowefi  in  this  cpmrt     Spi^iyig 
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apon  that  subject,  he  says  the  cause  was  afterwards  carried  up 
by  appeal  to  the  Supreme  Court  of  the  United  States,  where 
the  decree  was  reversed  on  the  ground  that  the  grant  to  the 
complainant  was  repugnant  to  the  rights  and  privileges  con- 
ferred upon  the  steamboats  of  the  respondent  navigating  under 
a  coasting  license;  that  in  the  construction  of  the  power  to 
regulate  commerce  the  Supreme  Court  held  that  the  term 
meant  not  only  traffic  but  intercourse,  and  that  it  included 
navigation,  and  that  the  power  to  regulate  commerce  was  a 
power  to  regulate  navigation ;  that  commerce  among  the  sev- 
eral States  meant  commerce  intermingled  with  the  States,  and 
which  might  pass  the  external  boundary  line  of  each  State, 
and  be  introduced  into  the  interior ;  that  the  power  conferred 
comprehended  navigation  within  the  limits  of  every  State,  and 
that  it  may  pass  the  jurisdictional  line  of  a  State  and  be  exer- 
cised within  its  territory,  so  far  as  the  navigation  is  connected 
with  foreign  commerce  or  with  commerce  among  the  several 
States ;  and  that  the  power,  like  all  the  other  powers  of  Con- 
gress, is  plenary  and  absolute  within  its  acknowledged  limits. 

Three  limitations  or  restrictions,  as  the  Chancellor  states, 
were  admitted  by  the  Supreme  Court  in  that  case  to  exist  to 
the  limits  of  that  power  as  conferred :  1.  That  the  power  does 
not  extend  to  that  commerce  which  is  completely  internal,  and 
is  carried  on  between  different  parts  of  the  same  State,  not 
extending  to  or  affecting  other  States.  2.  That  the  power  is 
restricted  to  that  commerce  which  concerns  more  States  than 
one,  the  completely  internal  commerce  of  a  State  being  re- 
served for  the  State  itself.  3.  That  the  power  conferred  does 
not  prohibit  the  States  from  passing  inspection  laws  or  quaran- 
tine or  health  laws  and  laws  for  regulating  highways  and 
ferries,  nor  does  it  include  the  power  to  r^ulate  the  purely 
intei*nal  commerce  of  a  State,  or  to  act  directly  on  its  system 
of  police.    51  Kent  Com.  (12th  ed.)  487. 

Many  efforts  have  been  made  to  analyze  and  expound  the 
opinion  delivered  by  the  great  magistrate  in  that  case,  but 
none,  it  is  believed,  were  ever  attended  with  such  complete 
success  as  thKt  of  the  commentator  to  which  reference  is  mad^. 
lie  was  the  chancellor  of  the  State  court,  and  gave  the  original 
opinion ;  and,  when  he  found  that  his  decree  was  reversed  by 
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the  Supreme  Court,  he  was  influenced  by  the  highest  motive 
to  ascertain  the  true  grounds  assumed  in  the  judgment  of  the 
Appellate  Court. 

Judge  Story  says,  in  his  Commentaries  on  the  Constitution, 
that  it  has  been  settled,  upon  the  most  solemn  deliberation,  that 
the  power  to  regulate  commerce  is  exclusive  in  the  government 
of  the  United  States ;  and  he  adds  in  another  section  of  the 
Commentaries,  that  the  reasoning  by  which  the  power  given 
to  Congress  to  regulate  commerce  is  maintained  to  be  exclusive 
has  not  of  late  been  seriously  controverted,  and  that  it  seems 
to  have  the  cheerful  acquiescence  of  the  learned  tribunals  of  a 
particular  State,  one  of  whose  acts  brought  it  first  under  judi- 
cial examination.  2  Story,  Const.  (8d  ed.),  sects.  1067,  1071; 
Steamboat  Company  v.  Livingston^  8  Cow.  (N.  Y.)  13  ;  The  Peo^ 
pie  V.  Brooks^  4  Denio  (N.  Y.),  469 ;  Pomeroy,  Const.  (3d  ed.), 
sect.  871 ;  Sergeant,  Const.  (2d  ed.)  308 ;  Rawle,  Const.  (2d  ed.) 
82 ;  Railroad  Company  v.  Husen^  supra,  p.  466. 

Repeated  decisions  of  this  court,  including  the  one  at  the 
present  term,  have  established  that  rule  as  the  settled  law  of 
the  court ;  nor  is  there  any  case  in  the  reported  decisions  of  the 
court,  when  properly  understood,  which  gives  any  countenance 
or  support  to  the  theory  under  examination,  unless  it  be  the 
case  of  Oilman  v.  Philadelphia^  3  Wall.  713,  which  it  is  not 
admitted,  when  taken  as  a  whole,  falls  within  that  category. 

Certain  admissions  are  contained  in  the  opinion  in  that  case 
which  are  certainly  in  conflict  with  the  theory  which  it  is  the 
purpose  of  these  observations  to  refute.  Mr.  Justice  Swayne 
very  properly  admits  that  the  enrolment  act  authorizes  vessels 
enrolled  and  licensed  according  to  its  provisions  to  engage  in 
the  coasting  trade ;  that  commerce  includes  navigation ;  and 
that  the  power  to  regulate  commerce  comprehends  the  control, 
for  that  purpose  and  to  the  extent  necessary,  of  the  navigable 
waters  of  the  United  States  which  are  accessible  from  a  State 
other  than  those  in  which  they  lie.  For  that  purpose,  says  the 
same  learned  judge,  they  are  the  public  property  of  the  nation, 
and  subject  to  all  the  requisite  legislation  by  Congress.  Gib- 
bons V.  Ogden^  supra;  Corfield  v.  CoryelU  4  Wash.  371. 

These  are  the  authorities  cited  to  support  the  proposition ; 
and  the  learned  Justice  adds,  that  this  necessarily  includes  the 
▼OL.  ▼.  88 
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power  to  keep  such  waters  open  and  free  from  any  obstruotion 
to  their  nayigation  interposed  by  the  States  or  otherwise,  to 
remove  such  obstructions  when  they  exist,  and  to  provide  by 
such  sanctions  as  they,  the  Congress,  may  deem  proper  against 
the  occurrence  of  the  evil  and  for  the  punishment  of  offenders 
For  these  purposes,  Congiess,  says  the  judge,  possesses  all  the 
powers  which  existed  in  the  States  before  the  adoption  of  the 
national  Constitution,  and  which  have  always  been  vested  in 
the  Parliament  of  England :  and  be  further  added,  that  com- 
merce among  the  States  does  not  stop  at  a  State  line ;  that, 
coming  from  abroad,  it  penetrates  wherever  it  can  find  naviga- 
ble waters  reaching  from  without  into  the  interior,  and  may 
follow  them  up  as  far  as  navigation  is  practicable*  Wherever 
commerce  among  the  States  goes,  the  power  of  the  nation  goes 
with  it,  to  protect  and  enforce  its  rights.  Nothing  more  surely 
can  be  needed  to  show  that  the  theory  under  discussion  is 
erroneous  and  fallacious. 

2.  Whatever  support  exists  to  the  second  theory  mentioned 
is  found  in  a  single  case,  which  has  sometimes  been  strangely 
misunderstood  at  the  bar.  Wilhon  v.  Blackbird  Creek  Mareh 
Co.^  2  Pet.  245.  Proper  attention  to  the  facts  of  the  case  will 
show  that  the  creek  in  question  was  one  of  those  many  creeks 
passing  through  a  deep  level  marsh  adjoining  the  river  Dela- 
ware, up  which  the  tide  flows  for  some  distance;  that  the 
property  on  the  bank  of  the  creek  was  of  little  or  no  value 
unless  it  was  reclaimed  by  excluding  the  water  from  the  marsh ; 
and  that  the  health  of  the  residents  of  the  neighborhood  re- 
quired that  such  improvement  should  be  made.  Measures 
calculated  to  effect  those  objects  had  been  adopted ;  and  the 
court  held  that  the  State  legislature  might  lawfully  authorize 
the  necessary  erections  to  accomplish  those  important  objects. 

Judgment  was  rendered  by  the  same  court  which  gave  the 
judgment  in  the  case  of  Chibbons  v.  Ogden;  and  no  one  has 
ever  been  able  to  assign  any  reason  to  conclude  that  the  con- 
stitutional views  of  the  court  had  at  that  time  undergone  any 
change.  Instead  of  overruling  that  great  case,  it  will  be  seen 
that  the  Chief  Justice  who  gave  the  opinion  did  not  even 
allude  to  it ;  though,  as  a  sound  exposition  of  the  Federal  Con- 
stitution, it  is  not  second  in  point  of  importatuce  to  any  on^ 
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that  great  m^istrate  ever  delivered.  Evidentiy  he  bad  ao 
occasion  to  refer  to  it  or  to  any  of  its  doctrines,  as  he  properly 
described  the  creek  over  which  the  dam  was  erected  as  a  low, 
sluggish  water,  of  little  or  no  importance,  and  treated  the 
erection  of  the  dam  as  one  adapted  to  reclaim  the  adjacent 
marshes,  and  as  essential  to  the  preservation  of  the  public 
health,  and  sustained  the  constitutionality  of  the  law  author- 
izing the  erection,  upon  the  ground  that  it  was  within  the 
reserved  police  powers  of  the  State. 

Congressional  regulations,  as  embodied  in  the  enrolment 
act  and  other  acts  of  Congress,  apply  to  all  public  navigable 
waters  of  the  United  States ;  but  every  navigator  employed  in 
the  coasting  trade  knows  that  there  are  many  small  creeks, 
channels,  and  indentations  along  our  Atlantic  coast,  especially 
in  the  marshes,  which  are  never  classed  in  the  category  of 
public  navigable  waters,  though  they  are  capable  of  being 
navigated  by  small  vessels  when  the  tide  is  full.  Hundreds  of 
such  creeks,  said  Mr.  Justice  McLean,  are  similarly  situated. 
In  such  cases,  involving  doubt  whether  the  jurisdiction  may 
not  be  exclusively  exercised  by  the  State,  it  is  politic  and 
proper  in  the  judicial  tribunals  of  the  nation  to  follow  the 
action  of  Congress. 

Over  the  navigable  waters  of  a  State  Congress  can  exercise 
no  commercial  power,  except  as  regards  the  intercourse  with 
other  States  or  foreign  countries;  and  he  adds,  that  doubtless 
there  are  many  creeks  made  navigable  by  the  flowing  of  the 
tide  or  by  the  back  water  from  large  rivers  which  the  general 
phraseolc^  of  an  act  to  regulate  commerce  may  not  embrace ; 
that  in  all  such  cases,  and  many  others  that  may  be  found  to 
exist,  this  court  could  not  safely  exercise  a  jurisdiction  not 
expressly  sanctioned  by  Congress. 

When  the  language  of  the  court  in  that  case  is  applied  to 
the  facts  of  the  case,  said  Justice  McLean,  no  such  principle 
as  that  assumed  in  argument  is  sanctioned ;  that  the  construc- 
tion of  the  dam  was  not  complained  of  as  a  regulation  of  com 
merce,  but  as  an  obstruction  to  commerce ;  that  the  court  held, 
that,  inasmuch  as  Congress  had  not  assumed  to  control  State 
legislation  over  those  small  navigable  creeks  into  which  the 
tide  flows,  the  judicial  power  could  not  do  so  ;  that  the  ai«t  of 
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the  State  was  an  internal  and  a  police  power  to  guard  the 
health  of  its  citizens,  and  that  nothing  more  was  found  in  the 
case  than  a  forbearance  to  exercise  power  oyer  a  doubtful 
object,  which  should  ever  characterize  the  judicial  branch  of 
the  govemment.     Passenger  Cases^  7  How.  288. 

Mr.  Hamilton,  in  the  thirty-first  number  of  the  Federalist, 
says  that  there  is  an  exclusive  delegation  or  alienation  of  State 
sovereignty  in  three  cases :  first,  where  the  exclusive  power  is 
in  terms  given  to  Congress;  second,  where  an  authority  is 
granted  to  the  Union,  and  the  States  are  prohibited  from  exer- 
cising a  like  authority ;  third,  where  an  authority  is  granted 
to  the  Union,  to  which  a  similar  authority  in  the  States  would 
be  absolutely  and  wholly  contradictory  and  repugnant. 

Even  suppose  that  the  power  to  regulate  commerce  falls 
within  the  third  designation,  still  it  is  believed  that  sufiicient 
has  already  been  remarked  to  show  that  the  nature  of  the 
power  is  such  that  it  shows  that  the  power  should  be  exclu- 
sively exercised  by  Congress.  Cooley  v.  Board  of  Wardens^ 
12  How.  299 ;  State  v.  The  Wheeling  Bridge  Company,  18  How. 
618;  s.  c.  18  id.  421. 

Both  of  the  decisions  in  the  Wheeling  Bridge  case  are  subse- 
quent in  point  of  time  to  the  case  of  Willson  v.  The  Blackbird 
Creek  Marsh  Co.,  and  so  are  the  Commentaries  of  Judge  Story 
upon  the  Constitution ;  and  yet  not  an  intimation  is  found  in 
either  that  the  doctrines  of  the  great  case  referred  to  were 
ever  modified  or  questioned.  That  such  an  intimation  is  not 
to  be  found  anywhere  is  clearly  demonstrated  by  a  recent 
commentator,  who  has  carefully  reviewed  every  opinion  given 
by  this  court  upon  that  subject.  Pomeroy,  Const.  (8d  ed.), 
pp.  207-248. 

Waters  lying  wholly  within  a  single  State  may  be  such  as 
to  be  regarded  as  public  navigable  waters  of  the  United  States, 
because  they  are  properly  denominated  as  arms  of  the  sea. 
Examples  of  the  kind  are  numerous,  of  which  it  will  be  sufii- 
cient to  mention  the  Hudson,  from  Albany  to  the  sound ;  the 
Penobscot,  from  Bangor  to  the  bay ;  the  Kennebec,  from  the 
capital  of  the  State  to  its  mouth ;  and  the  Saco,  from  below 
the  falls  to  the  ocean  ;  and  many  others,  equally  well  known 
even  to  the  pupils  in  the  common  schools.     AU  such  publio 
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navigable  waters,  being  aims  of  the  sea,  are  within  the  acts 
of  Congress  passed  to  regulate  commerce.  The  Propeller  Com* 
merce,  1  Black,  574 ;  The  Beifast,  7  WalL  624 ;  OUman  v,  Fhila- 
delphioy  8  icL  718. 


BSBCHBB  V.  WbTHERBY. 

%  It  was  an  unalterable  condition  of  the  admission  of  Wisconsin  into  the  Union, 
tiiat,  of  the  public  lands  in  the  State,  section  16  in  every  township,  which 
had  not  been  sold  or  otherwise  disposed  of,  should  be  granted  to  her  for  the 
use  of  schools. 

%  Whether  the  compact  with  the  State  constituted  only  a  pledge  of  a  grant  in 
fiUuro,  or  operated  to  transfer  to  her  the  sections  as  soon  as  they  could  be 
identified  by  the  public  surveys,  the  lands  embraced  within  them  were  set 
apart  from  the  public  domain,  and  could  not  be  subsequently  diverted  from 
their  appropriation  to  the  State.  If  any  further  assurance  of  title  was  re- 
quired, the  United  States  was  bound  to  provide  for  the  execution  of  proper 
instruments  transferring  to  the  State  the  naked  fee,  or  to  adopt  such  other 
legislation  as  would  secure  that  result. 

a.  The  right  of  the  Menomonee  Indians  to  their  lands  in  Wisconsin  was  only  that 
of  occupancy ;  and,  subject  to  that  right,  the  State  was  entitled  to  every  sec- 
tion 16  within  the  limits  of  those  lands. 

4  The  act  of  Congress  approved  Feb.  6, 1871  (16  Stat  404),  authorizing  a  sale  of 
the  townships  set  apart  for  the  use  of  the  Stockbridge  and  Munsee  Indians, 
and  originally  forming  a  part  of  the  lands  of  the  Menomonees,  does  not  apply 
to  sections  16. 

Ebrob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  was  replevin  by  Beecher  to  recover  from  Wetherby, 
James,  and  Stille,  saw-logs,  cut  and  taken  by  them  during  the  . 
winter  of  1872  and  1873,  from  section  16,  township  28,  range  1(^ 
east,  in  Wisconsin.  The  plaintiff  asserts  title  to  the  land  under 
patents  from  the  United  States  bearing  date  Oct.  10, 1872 ;  and 
the  defendants,  under  patents  from  that  State  of  Dec.  15, 1866, 
and  Sept.  26,  1870. 

Under  the  eighth  article  of  the  treaty  of  Aug.  19,  1825, 
7  Stat.  272,  the  Menomonee  lands  were  declared  to  be  ^^  bounded 
on  the  north  by  the  Chippewa  country,  on  the  East  by  Green 
Bay  and  Lake  Michigan,  extending  as  far  south  as  Milwaukee 
River,  and  on  the  West  they  claim  to  Black  River.^'  Tha 
lands  in  question  are  embraced  in  this  tract. 
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A  treaty  concluded  with  the  Menomonees  Feb.  8,  1881, 
id.  842,  confirming  those  boundaries,  was  ratified  by  the  Senate, 
with  a  proviso  that  two  townships  on  the  east  side  of  Winne- 
bago Lake  should  be  ceded  for  the  use  of  the  Stockbridge  and 
Munsee  Indians. 

By  a  treaty  concluded  Oct.  18, 1848,  and  ratified  Jan.  28, 1849, 
9  id.  952,  the  Menomonees  agreed  to  cede  to  the  United  States 
all  their  lands  in  Wisconsin.   The  eighth  article  stipulated  that 
they  should  be  permitted  to  remain  on  the  ceded  lands  for  the  ^ 
period  of  two  years,  and  until  the  President  should  notify  them ' 
that  the  same  were  wanted. 

The  act  to  enable  the  people  of  Wisconsin  Territory  to  form 
a  Constitution  and  State  government,  and  for  the  admission  of 
such  State  into  the  Union,  approved  Aug.  6,  1846,  id.  66,  pro- 
vides "  that  section  numbered  16  in  every  township  of  the  pub- 
lic lands  in  said  State,  and,  when  such  section  has  been  sol.d 
or  otherwise  disposed  of,  other  lands  equivalent  thereto,  and  as 
contiguous  as  may  be,  shall  be  granted  to  said  State  for  the  use 
of  schools." 

The  convention  called  to  form  a  constitution,  on  the  first 
day  of  February,  1849,  accepted  the  proposition  contained  in 
the  organic  act.  Rev.  Stat.  Wis.  1849,  p.  45.  By  an  act 
entitled  ^^  An  Act  for  the  admission  of  the  State  of  Wisconsin 
into  the  Union,"  approved  May  29,  1848,  id.  238,  such  accept- 
ance was  assented  to  by  Congress. 

A  joint  resolution  of  the  legislatui-e  of  Wisconsin,  approved 
Feb.  1,  1853,  Gen.  Laws  of  Wis.  1858,  p.  110,  gives  the  assent 
of  that  State  '^  to  the  Menomonee  nation  of  Indians  to  remain 
on  the  tract  of  land  set  apart  for  them  by  the  President  of  the 
United  States,  on  the  Wolf  and  Oconto  Rivers,  and  upon  which 
they  now  reside,  the  same  being  within  the  State  of  Wisconsin 
aforesaid,  and  described  as  follows,  to  wit :  Commencing  at  the 
south-east  corner  of  town  28  north,  range  19,  running  thence 
west  thirty  miles,  thence  north  eighteen  miles,  thence  east 
thirty  miles,  thenoe  south  eighteen  miles  to  the  place  of  begin- 
ning." 

On  the  12th  of  May,  1854, 10  Stat.  1064,  a  treaty  was  made 
with  the  Menomonees,  **  supplementary  and  amendatory  '*  to  that 
ratified  Jan.  28, 1840,  wherein  it  is  recited  tint,  *«  i^K>n  mttii- 
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fentation  of  great  nnwillingneas  on  the  part  of  said  Indians  to 
remore  to  the  country  west  of  the  Mississippi  River,  &c.,  which 
had  been  assigned  to  them,  and  a  desire  to  remain  in  the  State 
of  Wisconsin,  the  President  consented  to  their  locating  tempo- 
rarily upon  the  Wolf  and  Oconto  Rivers;"  and,  "to  render 
practicable  the  stipulated  payments  therein  recited,  and  to  make 
exchange  of  the  lands  given  west  of  the  Mississippi  for  those 
desired  by  the  tribe,  and  for  the  purpose  of  giving  them  the 
same  for  a  permanent  home,  these  articles  are  entered  into." 
By  the  second  article  of  said  treaty,  the  following-described 
tract  lying  on  Wolf  River  in  the  State  of  Wisconsin  was  ceded 
to  the  Indians  to  be  held  as  Indian  lands  are  held:  ^^Com«' 
mencing  at  the  south-east  comer  of  town  28  N.,  R.  16  E., 
4th  principal  meridian,  running  west  twenty-four  miles,  thence 
north  eighteen  miles,  thence  east  twenty-four  miles,  thence  south 
eighteen  miles  to  the  place  of  banning,  the  same  being  town- 
ships 28,  29,  and  80  of  ranges  18,  14, 15,  and  16,  according  to 
public  survey." 

Under  an  act  of  Congress  approved  Feb.  6,  1871,  16  Stat. 
404,  entitled  "  An  Act  for  the  relief  of  the  Stockbridge  and 
Munsee  tribe  of  Indians  in  the  State  of  Wisconsin,"  the  two 
townships  set  apart  for  their  use,  including  the  section  upon 
which  the  logs  were  cut,  and  forming  a  part  of  the  Menomonee 
lands,  were  sold  by  the  United  States,  and  the  plaintiff  deraigns 
title  under  its  patents. 

The  exterior  lines  of  the  township  in  which  the  land  in  ques- 
tion is  situate  were  run  in  October,  1852,  and  the  section  linee 
in  May  and  June,  1854. 

There  was  a  judgment  for  the  defendants.  The  plaintiff  then 
brought  the  case  here. 

Mr.  CharUi  W,  Felker  Uft  the  plaintiff  in  error. 

The  act  was  in  the  nature  of  an  executory  agreement,  and 
by  its  terms  no  title  to  sections  numbered  16  could  vest  in  the 
State  until  they  were  surveyed  and  designated  on  the  plats  filed 
in  the  surveyor-general's  office.  The  sectional  or  subdividing 
lines  of  the  township  in  question  were  not  mn  prior  to  the 
treaty  of  May  12, 1864.  The  proviso  to  the  act  implies  a  re- 
served power  in  the  government  to  sell  or  dispose  of  sections  16 
while  they  rettiained  a  ptfft  of  the  public  domain,  and  that 
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treaty  did  riot  reserve  any-  section,  but  appropriated  the  en- 
tire tract  as  a  reservation,  and  vested  the  tide  thereto  in  the 
Indians.  Meade  v.  Umted  States,  2  Ct.  of  CI.  224;  United 
States  V.  Brooks^  10  How.  442.  The  State  took  title  to  none 
but  public  land.  Land  like  that  in  question,  continuously  and 
rightfully  in  the  occupation  of  an  Indian  tribe  under  authority 
of  the  government,  is  not  ^^  public  "  within  the  meaning  of  the 
grant.  Mr.  Justice  Davis,  in  Newhall  v.  Sanger^  92  U.  S.  761, 
justly  remarked,  that  the  words  "  public  lands"  "are  habitually 
used  in  our  legislation  to  describe  such  as  are  subject  to  sale 
or  other  disposal  under  general  laws."  The  treaty  ratified 
Jan.  23,  1849,  allowed  the  Indians  to  remain  upon  the  lands 
for  two  years,  and  until  the  President  should  give  notice  that 
they  were  wanted.  His  subsequent  act  setting  them  apart  as 
a  reservation  was  a  specific  appropriation  of  them.  Not  having 
then  been  surveyed,  no  right  of  the  State  to  sections  16  within 
the  reservation  vested,  and  they  have  never  since  become 
"public  lands."  Wilcox  v.  Jackson^  13  Pet.  498;  Cooper  v. 
Roberts^  18  How.  173 ;  Leavenworth^  ^e.  Railroad  Co.  v. 
United  States,  92  U.  S.  733;  Spaulding  et  al.  v.  Martin, 
11  Wis.  262. 

The  cession  to  the  United  States  of  two  townships  in  the 
reservation  does  not  affect  the  principle  contended  for :  they 
were  in  fact  ceded  for  a  reservation  for  the  Stockbridge  and 
Munsee  Indians,  and  did  not  become  a  part  of  the  public  lands. 
Neither  is  it  material  that  they  were,  by  the  act  of  Feb.  6, 1871, 
directeil  to  be  sold  for  the  benefit  of  those  Indians.  The  rela- 
tion of  the  United  States  to  the  property  is  the  same.  16  Stat. 
404 ;  Leavenworth,  ^c.  Railroad  Co,  v.  United  States,  supra. 

Cooper  V.  Roberts,  18  How.  173,  is  not  in  conflict  with  these 
views.  There  the  lands  had  not  been  legally  appropriated  by 
the  government  before  the  title  of  the  State  vested. 

The  position  that  the  title  did  not  vest  in  the  State  until 
the  lands  were  surveyed  and  the  townships  subdivided  is  not 
affected  by  the  fact  that  the  subdivision  was  made  in  June, 
1854,  before  the  treaty  of  May  12  was  ratified  by  the  Senate 
Aug.  2  of  that  year.  The  rights  of  no  innocent  third  parties 
intervening,  the  treaty  took  effect  by  relation  from  the  day  of 
its  date.     United  States  v.  Arredondo,  6  Pet.  691. 
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It  cannot  be  claimed  that  the  defendatits  are  innocent  pur- 
chasers. The  patents  under  which  they  claim  were  issued,  the 
one  over  eleven,  and  the  other  over  sixteen  years,  after  that 
treaty  was  made,  and  they  bought  with  knowledge  of  it. 

If  it  should  be  held,  however,  that  the  survey  was  made 
before  that  treaty  was  concluded,  the  eighth  article  of  the 
treaty  of  Oct.  18, 1848,  and  the  acts  of  the  President  subse- 
quent thereto,  were  a  legal  impediment  to  the  vesting  of  any 
title  in  the  State. 

But  if  the  State  ever  had  any  interest,  contingent  or  other- 
wise, in  section  16  in  each  township  of  this  Indian  reservation, 
9uch  interest  was  waived  by  the  resolution  of  the  legislature 
of  Feb.  1,  1858.  An  estoppel  is  available  against  the  State. 
Bigelow,  Estoppel,  276,  277,  and  cases  cited. 

Mr,  W.  P.  Lynde  and  Mr,  Charles  Barber^  contra. 

The  act  of  Congress  of  Aug.  6,  1846,  did  not  constitute  a 
present  grant,  but  was  in  the  nature  of  an  executory  agreement. 
Rutherford  v.  Q-reene^s  HeirSj  2  Wheat.  196 ;  Cooper  v.  RobertSy 
18  How.  173 ;  Schuienberff  v.  Harriman^  21  Wall.  44 ;  Leaven- 
worth,  ^e.  Railroad  Co,  v.  United  States,  92  U.  S.  738 ;  Sher- 
man  v.  Buicky  93  id.  209;  Heyder^eldt  v.  Baney  Gold  and 
Silver  Mining  Co.,  id.  684;  8  Opin.  Atty.-Gen.  260;  Houghton 
V.  Higgins,  25  Cal.  255. 

At  the  time  of  the  survey  in  October,  1852,  and  the  sub- 
division in  May  and  June,  1854,  no  legal  impediment  existed 
to  the  complete  investiture  of  the  title  of  the  State.  Heydenr 
feldt  V.  Baney  O-old  and  Silver  Mining  Co,,  supra. 

The  fee  to  the  land  was  in  the  United  States,  subject,  in 
respect  to  a  part,  to  the  right  of  occupancy  by  the  M enomonees 
when  Congress  passed  the  enabling  act  of  1846.  It  was  the 
obvious  intention  that  the  grant  should  be  executed  from  time 
to  time,  as  that  right  was  extinguished  and  the  surveys  desig- 
nated the  sections. 

From  the  origin  of  the  government  it  had  been  settled  that 
the  United  States  might  make  a  valid  gi*ant  of  lands  to  which 
the  Indian  right  had  not  been  extinguished,  and  that  such  a 
grant  passed  the  title  subject  to  that  right.  Fletcher  v.  Feck, 
6  Cranch,  87;  Clark  v.  Smith,  18  Pet.  195;  The  Cherokee 
Nation  v.  Q-eargia,  5  Pet.  1 ;  Johnson  t.  Mcintosh^  8  Wheat. 
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648;  8  Opin.  Atty.-Ora.  282;  Vied^r  ei  at.  r.  €hippjf,  8  Wis 
603. 

The  ai^m^nt  of  the  plaintiff,  that  the  joint  reeolation  of 
1858  operated  as  a  grant  of  the  sixteenth  section,  is  baeed 
vpon  the  aflenmed  fact  that  the  title  wae  then  in  the  State. 
Eren  if  thk  were  correct)  the  joint  resolution  is  for  the  follow- 
ing, among  other,  reasons  unconBtitutional  and  void :  First,  be* 
canee  in  Wisconsin  such  a  resolution  is  simply  an  expression 
of  opinion  binding  on  no  one,  and  without  the  force  of  law. 
Const  of  Wis.,  art.  4,  sect.  1 ;  Cooley,  Const.  Lim.  180, 181. 
Second,  because  it  does  not  contain  the  enacting  clause  required 
by  the  Conetitution  of  the  State,  and  is  not  a  bill.  Const,  of 
Wis.,  art«  4,  sect.  17 ;  Rev.  Stat.  Wis.  1868,  p.  80. 

Mb.  Justiob  Field  delirered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  brought  by  the  plaintiff  to  re> 
cover  two  million  feet  of  pine  saw-logs  of  the  estimated  value 
of  926,000,  alleged  to  be  his  property,  and  to  have  been  wrong- 
fully detained  from  him  by  the  defendants.  The  complaint 
was  in  the  usual  form  in  such  cases,  and  the  answer  consisted 
of  a  general  denial  of  its  averments.  The  logs  were  cut  by  the 
defendants  from  the  tract  of  land  in  Wisconsin  which  consti- 
tutes section  sixteen  (16),  in  township  twenty-eight  (28),  range 
fourteen  (14),  in  the  county  of  Shawano,  in  that  State.  The 
plaintiff  claimed  to  be  the  owner  of  the  logs  by  virtue  of  sun- 
dry patents  of  the  land  from  which  they  were  cut,  issued  to 
him  by  the  United  States  in  October,  1872.  The  defendants 
asserted  property  in  the  logs  under  patents  of  the  land  issued 
to  them  by  the  State  of  Wisconsin  in  1870.  The  queetion  for 
determination,  therefore,  is,  which  of  these  two  classes  of  pat* 
ents,  those  of  the  United  States  ot  those  of  the  State,  trans- 
ferred the  title.  The  log»  were  cut  in  the  winter  of  1872  and 
1873 ;  they  were,  therefore,  standing  timber  Cftt  the  land  When 
all  the  patents  were  issued,  and  ae  such  constituted  a  portion 
of  the  realty.  Although  when  severed  from  the  soH  the  tim- 
ber became  personalty^  the  title  to  it  remained  unaffected 
The  owner  of  the  land  could  equally,  as  before,  claim  it* 
pasessiion,  and  pursue  it  wherever  it  was  carried. 

Hie  State  aeeerted  tHle  to  the  land  under  the  oottipact  apfm 
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which  she  was  admitted  into  the  Union.  The  act  of  Congress 
of  Aug.  6,  1846,  authorizing  the  people  of  the  Territory  of 
Wisconsin  to  organize. a  State  government,  contained  various 
propositions  respecting  grants  of  land  to  the  new  State,  to  be 
submitted  for  acceptance  or  rejection  to  the  convention  which 
was  to  assemble  for  the  purpose  of  framing  its  coniftitution. 
Some  of  the  proposed  grants  were  to  be  for  the  use  of  schools, 
some  for  the  establishment  and  support  of  a  university, 
some  for  the  erection  of  public  buildings,  and  some  were  to  be 
of  lands  containing  salt  springs.  They  were  promised  on  con- 
dition that  the  convention  should  provide  by  a  clause  in  the 
Constitution,  or  by  an  ordinance  irrevocable  without  the  con- 
sent of  the  United  States,  that  the  State  would  never  interfere 
with  the  primary  disposal  of  the  soil  within  it  by  the  United 
States,  nor  vnth  any  regulations  Congress  might  find  necessary 
for  securing  the  title  in  such  soil  to  bona  fide  purchasers  ;  that 
no  tax  should  be  imposed  on  lands  the  property  of  the  United 
States ;  and  that  in  no  case  should  non-resident  proprietors  be 
taxed  higher  than  residents.  And  the  act  provided  that  if 
the  propositions  were  accepted  by  the  convention,  and  ratified 
by  an  article  in  the  Constitution,  they  should  be  obligatory  on 
the  United  States.  The  first  of  these  propositions  was  ^  that 
section  numbered  sixteen  (16)  in  every  township  of  the  public 
lands  in  said  State,  and  where  such  section  has  been  sold  or 
otherwise  disposed  of,  other  lands  equivalent  thereto,  and  as 
contiguous  as  may  be,  shall  be  granted  to  said  State  for  the  use 
of  schools." 

The  convention  which  subsequently  assembled  accepted  the 
propositions,  and  ratified  them  by  an  article  in  the  Constitution, 
embodying  therein  the  provisions  required  by  the  act  of  C<«- 
gress  as  a  condition  of  the  grants.  With  that  Constitution  the 
State  was  admitted  into  the  Union  in  May,  1848.  9  Stat.  288. 
It  was,  therefore,  an  unalterable  condition  of  the  admission, 
obligatory  upon  the  United  States,  that  section  sixteen  (16)  in 
every  township  of  the  public  lands  in  the  State,  which  had  not 
been  sold  or  otherwise  disposed  of,  should  be  granted  to  the 
State  for  the  use  of  schools.  It  matters  not  whether  the  words 
of  the  compact  be  considered  as  merely  promissory  on  the  part 
of  the  United  States,  and  constituting  only  a  pledge  of  a  grant 
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in  future,  or  as  operating  to  transfer  the  title  to  the  State 
upoL  her  acceptance  of  the  propositions  as  soon  as  the  sections 
could  be  afterwards  identified  by  the  public  surreys.  In 
either  case,  the  lands  which  might  be  embraced  within  those 
sections  were  appropriated  to  the  State.  They  were  with- 
drawn from  any  other  disposition,  and  set  apart  from  the  pub* 
lie  domain,  so  that  no  subsequent  law  authorizing  a  sale  of  it 
could  be  construed  to  embrace  them,  although  they  were  not 
specially  excepted.  All  that  afterwards  remained  for  the 
United  States  to  do  with  respect  to  them,  and  all  that  could  be 
legally  done  under  the  compact,  was  to  identify  the  sections 
by  appropriate  surveys ;  or,  if  any  further  assurance  of  title  was 
required,  to  provide  for  the  execution  of  proper  instruments  to 
transfer  the  naked  fee,  or  to  adopt  such  further  legislation  as 
would  accomplish  that  result.  They  could  not  be  diverted 
from  their  appropriation  to  the  State. 

In  Cooper  v.  Roberts^  18  How.  173,  this  court  gave  construe 
tion  to  a  similar  clause  in  the  compact  upon  which  the  State  of 
Michigan  was  admitted  into  the  Union,  and  held,  after  full  con- 
sideration, that  by  it  the  State  acquired  such  an  interest  in  every 
section  16  that  her  title  became  perfect  so  soon  as  the  section 
in  any  township  was  designated  by  the  survey.  "  We  agree," 
said  the  court,  *'  that,  until  the  survey  of  the  township  and  the 
designation  of  the  specific  section,  the  right  of  the  State  rests 
in  compact,  —  binding,  it  is  true,  the  public  faith,  and  depend- 
ent for  execution  upon  the  political  authorities.  Courts  of 
justice  have  no  authority  to  mark  out  and  define  the  land 
which  shall  be  subject  to  the  gi'ant.  But,  when  the  political 
authorities  have  performed  this  duty,  the  compact  has  an  object 
upon  which  it  can  attach,  and,  if  there  is  no  legal  impediment, 
the  title  of  the  State  becomes  a  legal  title.  The  jus  ad  rem^  by 
the  performance  of  that  executive  act,  becomes  a^w*  in  re,  judi- 
cial in  its  nature,  and  under  the  cognizance  and  protection  of 
the  judicial  authorities,  as  well  as  the  others."  In  this  case,  the 
township  embracing  the  land  in  question  was  sui-veyed  in  Oc- 
tober, 1852,  and  was  subdivided  into  sections  in  May  and  June, 
1854.  With  this  identification  of  the  section  the  title  of  the 
State,  upon  the  authority  cited,  became  complete,  unless  there 
had  been  a  sale  or  other  disposition  of  the  property  by  the 
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United  States  previous  to  the  compact  with  the  State.  No 
subsequent  sale  or  other  disposition,  as  aheady  stated,  could 
defeat  the  appropriation.  The  plaintiff  contends  that  there 
had  been  a  prior  reservation  of  the  land  to  the  use  of  the 
Menomonee  tribe  of  Indians. 

It  is  true  that,  for  many  years  before  Wisconsin  became  a 
State,  that  tribe  occupied  various  portions  of  her  territory,  and 
roamed  over  nearly  the  whole  of  it.  In  1825,  the  United 
States  undertook  to  settle  by  treaty  the  boundaries  of  lands 
claimed  by  different  tribes  of  Indians,  as  between  themselves, 
and  agreed  to  recognize  the  boundaries  thus  established,  the 
tribes  acknowledging  the  general  controlling  power  of  the 
United  States,  and  disclaiming  all  dependence  upon  and  con- 
nection with  any  other  power.  The  land  thus  recognized  as 
belonging  to  the  Menomonee  tribe  embraced  the  section  in 
controversy  in  this  case.  Subsequently,  in  1881,  the  same 
boundaries  were  again  recognized.  But  the  right  which  the 
Indians  held  was  only  that  of  occupancy.  The  fee  was  in  the 
United  States,  subject  to  that  right,  and  could  be  transferred 
by  them  whenever  they  chose.  The  grantee,  it  is  true,  would 
take  only  the  naked  fee,  and  could  not  disturb  the  occupancy 
of  the  Indians :  that  occupancy  could  only  be  interfered  with 
or  determined  by  the  United  States.  It  is  to  be  presumed 
that  in  this  matter  the  United  States  would  be  governed  by 
such  considerations  of  justice  as  would  control  a  Christian  peo- 
ple in  their  treatment  of  an  ignorant  and  dependent  race.  Be 
that  as  it  may,  the  propriety  or  justice  of  their  action  towards 
the  Indians  with  respect  to  their  lands  is  a  question  of  govern- 
mental policy,  and  is  not  a  matter  open  to  discussion  in  a  con- 
troversy between  third  parties,  neither  of  whom  derives  title 
from  the  Indians.  The  right  of  the  United  States  to  dispose 
of  the  fee  of  lands  occupied  by  them  has  always  been  recognized 
by  this  court  from  the  foundation  of  the  government.  It  was 
so  ruled  in  Johnson  v.  Mcintosh,,  8  Wheat.  543,  in  1823  ;  and 
in  United  States  v.  Cook,  19  Wall.  691,  in  1873.  Other  cases 
between  those  periods  have  affirmed  the  same  doctrine.  Clark 
V.  Smith,  \6  Pet.  195.  See  also  Jackson  v.  Hudson,  3  Johns. 
(N.  Y.)  875 ;  Veeder  et  al.  v.  Ouppy,  8  Wis.  502 ;  and  8  Opin. 
Atty.-Gen.,  pp.  262-264.     In  United  States  v.  Cook,  the  United 
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Stetea  maintained  replevin  for  timber  cut  and  sold  by  Ind- 
ians on  land  reserved  to  them,  the  court  observing  that  the 
fee  was  in  the  United  States,  and  only  a  -right  of  occupancy 
in  the  Indians ;  that  this  was  the  title  by  which  other  Indians 
held  their  land,  and  that  the  authority  of  Johnson  v.  MeInto%h 
on  this  point  had  never  been  doubted.  But,  added  the  court, 
**  the  right  of  the  Indians  to  their  occupancy  is  as  sacred  as 
that  of  the  United  States  to  the  fee,  but  it  is  only  a  right  of 
occupancy.  The  possession,  when  abandoned  by  the  Indianis, 
attaches  itself  to  the  fee  without  further  grant." 

In  the  construction  of  grants  supposed  to  embrace  lands  in  the 
occupation  of  Indians,  questions  have  arisen  whether  Congress 
intended  to  transfer  the  fee,  or  otherwise;  but  the  power  of 
the  United  States  to  make  such  transfer  has  in  no  instance 
been  denied.  In  the  present  case,  there  can  hardly  be  a  doubt 
that  Congress  intended  to  vest  in  the  State  the  fee  to  section  lo 
in  every  township,  subject,  it  is  true,  as  in  all  other  cases  of 
grants  of  public  lands,  to  the  existing  occupancy  of  the  Indians 
so  long  as  that  occupancy  should  continue.  The  greater  part 
of  the  State  was,  at  the  date  of  the  compact,  occupied  by 
different  tribes,  and  the  grant  of  sections  in  other  portions 
would  have  been  comparatively  of  little  value.  Congress  un- 
doubtedly expected  that  at  no  distant  day  the  State  would  be 
settled  by  white  people,  and  the  semi-barbarous  condition  of 
the  Indian  tribes  would  give  place  to  the  higher  civilization  of 
our  race ;  and  it  contemplated  by  its  benefactions  to  carry  out 
in  that  State,  as  in  other  States,  **its  ancient  and  honored 
policy  "  of  devoting  the  central  section  in  every  township  for 
the  education  of  the  people.  Accordingly,  soon  after  the  ad- 
mission of  the  State  into  the  Union,  means  were  taken  for  the 
extinguishment  of  the  Indian  title.  In  less  than  eight  months 
afterwards  the  principal  tribe,  the  Menomonees,  by  treaty, 
ceded  to  the  United  States  all  their  lands  in  Wisconsin,  though 
permitted  to  remain  on  them  for  the  period  of  two  years,  and 
until  the  President  should  give  notice  that  they  were  wanted 
9  Stat.  952. 

It  is  true  that  subsequently,  the  Indians  being  unwilling  to 
leave  the  State,  the  President  permitted  their  temporary  occa« 
pation  of  lands  upon  Wolf  and  Oc<mto  Riversi  and  in  1858  ths 
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State  gave  its  assent  to  the  ooeupation ;  aiid  in  May,  18549  tlM 
United  States,  by  treaty,  ceded  to  them  certain  lands  for  a  per* 
manent  home,  the  treaty  taking  effect  upon  its  ratification  in 
August  of  that  year ;  and  afterwards  a  portion  of  these  lands 
was,  by  another  treaty,  ceded  to  the  Stockbridge  and  Muiisee 
tribes.  But  when  the  logs  in  suit  were  cut,  those  tribes  had 
removed  from  the  land  in  controversy,  and  other  sections  had 
been  set  ap^irt  for  their  occupation. 

The  act  of  Congress  of  Feb.  6,  1871,  authorizing  a  sale  of 
the  townships  occupied  by  the  Stockbridge  and  Munsee  tribes, 
must,  therefore,  be  held  to  apply  only  to  those  portions  which 
were  outside  of  sections  16.  It  will  not  be  supposed  that 
Congress  intended  to  authorize  a  sale  of  land  which  it  had 
previously  disposed  of.  The  appropriation  of  the  sections  to 
the  State,  as  already  stated,  set  them  apart  from  the  mass 
of  public  property  which  could  be  subjected  to  sale  by  its 
direction. 

It  follows  that  the  plaintiff  acquired  no  title  by  his  patents 
to  the  land  in  question,  and,  of  course,  no  property  in  the  tim* 
ber  cut  from  it.  Judffment  affirmed. 


Unttbd  States  v.  Thb  "Geaob  Lothrop.** 

The  sgreement,  in  writing  or  in  print,  which,  with  certain  exceptions,  the  masler 
of  a  Teeael,  bound  from  a  port  in  the  United  States  to  any  foreign  port,  it 
required,  before  proceeding  on  his  voyage,  to  make  with  every  teaman  whom 
he  carries  to  sea  as  one  of  his  crew,  need  not  be  signed  in  the  presence  of 
a  shipping  commissioner,  when  such  voyage  is  to  a  port  in  the  West  India 
Itlandt. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

This  is  ftn  informaticm  against  the  brig  ^^  Grace  Lothrop'' 
for  a  violation  of  the  act  of  June  7, 1872, 17  Stat.  (262),  as 
amended  by  the  act  of  Jan.  15,  1878,  id.  410. 

The  grounds  of  the  information  are,  that  <m  the  18th  of 
December,  1878,  at  Boston,  one  Atwood,  while  master  of  that 
vessel,  did  knowingly  receive  and  accept,  to  be  entered  on 
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board,  five  seamen  who  had  been  theretofore  engaged  for  a 
voyage  from  Boston  to  a  port  in  the  West  Indies,  by  agree- 
ments in  writing  that  had  not  been  signed  in  the  presence  of 
a  shipping  commissioner,  &c. 

The  answer  of  Atwood,  the  claimant,  admits  the  facts  as 
alleged,  but  denies  that  engagements  for  voyages  to  the  West 
Indies  are  within  the  statutes  referred  to. 

The  court  having  dismissed  the  information,  the  United 
States  appealed  here. 

The  Solicitor' Q-eneral  for  the  appellant. 
Mr,  Seth  J.  Thomai^  contra. 

Me.  JirsTiCB  Cufpobd  delivered  the  opinion  of  the  court. 

Persons  other  than  a  shipping  commissioner  are  in  certain 
cases  forbidden  to  perform  or  attempt  to  perform  the  duties 
usually  required  of  such  an  officer,  as  prescribed  by  the  acts 
of  Congress. 

Atwood,  the  respondent,  as  the  information  charges,  was  the 
master  of  the  brig  "  Grace  Lothrop ; "  that  he,  on  the  18th  of 
December,  1873,  as  such  master,  did  knowingly  receive  and 
accept  to  be  shipped  on  board  of  the  brig  five  seamen  engaged 
and  supplied  for  the  purpose  contrary  to  the  act  authorizing 
the  appointment  of  shipping  commissioners  to  superintend  the 
shipping  and  discharge  of  seamen,  and  that  the  seamen  were 
so  engaged  and  accepted  by  an  agreement  in  writing  not  signed 
by  them  in  the  presence  of  a  shipping  commissioner. 

Due  monition  was  issued  and  served  by  seizing  the  vessel, 
and  the  master  appeared  and  filed  an  answer.  Among  other 
things,  he  admitted  that  the  brig  when  arrested  was  bound  on 
a  voyage  to  a  port  in  the  West  Indies,  that  he  shipped  the 
five  seamen  for  that  voyage,  and  that  the  shipping  agreement 
was  not  signed  by  the  seamen  in  the  presence  of  such  a  com- 
missioner ;  but  he  denies  that  he  has  incurred  any  penalty  by 
shipping  the  seamen  named  in  the  libel  without  the  presence 
of  such  an  officer.  Hearing  was  had  in  the  Circuit  Court 
where  the  libel  was  filed,  and  the  decree  of  the  Circuit  Court 
was  in  favor  of  the  respondent,  dismissing  the  libel,  and  from 
that  decree  the  United  States  appealed  to  this  court. 

Errora  assigned  are  as  follows:  1.  That  the  court  erred  Ui 
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holding  that  the  act  of  Congress  providing  for  the  appointment 
bt  such  commissioners  does  not  require  that  the  agreement  to 
be  signed  by  seamen  in  voyages  between  the  ports  of  the 
United  States  and  the  West  Indies  shall  be  signed  in  the 
presence  of  a  shipping  commissioner.  2.  That  the  court  erred 
in  holding  that  the  information  is  defective  in  not  negativing 
the  suggestion  that  the  master  of  the  brig  himself  acted  as 
shipping  commissioner.  8.  That  the  court  erred  in  dismissing 
the  information. 

Before  proceeding  to  examine  the  errors  assigned,  it  should 
be  observed  that  the  appellants  contend  that  the  wrongful  act 
charged,  if  punishable  at  all,  is  punishable  under  the  Revised 
Statutes,  which,  as  they  insist,  went  into  operation  eighteen 
days  before  the  alleged  wrongful  act  was  perpetrated.  Rev. 
Stat.,  sect.  5601. 

Masters  of  every  vessel  bound  from  a  port  in  the  United 
States  to  any  foreign  port,  other  than  such  as  are  therein  ex- 
cepted, are  required  by  those  statutes,  before  they  proceed  on 
such  a  voyage,  to  make  an  agreement  in  writing  or  in  print 
with  every  seaman  whom  they  carry  to  sea  as  one  of  the  crew, 
in  the  manner  the  act  prescribes,  which  shall  be  as  near  as 
practicable  in  the  form  therein  directed,  to  be  dated  at  the 
time  of  the  first  signature,  and  to  be  signed  by  the  master 
before  any  seaman  signs  the  instrument. 

Vessels  excepted  from  those  requirements  are  all  such  as 
are  engaged  in  trade  between  the  United  States  and  the  British 
North  American  possessions  or  the  West  India  Islands  or  the 
Republic  of  Mexico ;  nor  do  those  requirements  apply  to  mas- 
ters of  vessels  where  the  seamen  are  by  custom  or  agreement 
eh  titled  to  participate  in  the  profits  or  result  of  a  cruise  or 
voyage,  nor  to  masters  of  coastwise  or  of  lake-going  vessels 
that  touch  at  foreign  ports,  but  they  do  apply  without  qualifi- 
cation to  vessels  of  seventy-five  tons  burden  or  upward  bound 
from  a  port  on  the  Atlantic  to  a  port  on  the  Pacific,  or  vice 
versa ;  the  vessels  bound  on  such  voyages  being  subject  in  that 
r^ard  to  the  same  rules  as  those  bound  on  a  voyage  from  a 
domestic  port  to  a  foreign  port.     Rev.  Stat.,  sect.  4511. 

Detailed  specification  of  the  stipulations  and  regulations 
^hich  duch  ati  ag)*eement  shall  contain  are  also  set  forth  in  the 
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same  section  :  and  the  sacceeding  section  provides  to  the  effect 
that  every  such  agreement,  except  where  it  is  otherwise  pro- 
vided, shall  be  signed  by  each  seaman  in  the  presence 'of  a 
shipping  commissioner;  that  when  the  crew  is  first  engaged 
the  agreement  shall  be  signed  in  duplicate,  and  that  one  part 
shall  be  retained  by  the  commissioner,  and  that  the  other  part 
shall  contain  a  special  place  or  form  for  the  description  and 
signatures  of  persons  engaged  subsequently  to  the  departure 
of  the  ship,  and  that  it  shall  be  delivered  to  the  master ;  and 
that  every  such  agreement  so  made  shall  be  acknowledged,  and 
certified  under  the  hand  and  seal  of  the  commissioner,  and  that 
the  certificate  shall  be  appended  to  the  agreement  in  the  form 
therein  prescribed. 

Argument  to  show  that  vessels  engaged  in  trade  between 
the  United  States  and  the  West  India  Islands  are  not  subject 
to  the  regulations  enacted  with  respect  to  vessels  employed  in 
foreign  commerce  not  falling  within  the  exceptions  contained 
in  the  section,  is  quite  unnecessary,  as  it  is  as  clear  as  language 
can  make  it  that  vessels  engaged  in  trade  between  the  United 
States  and  the  British  North  American  possessions  and  the 
West  India  Islands  and  the  Republic  of  Mexico  are  excepted 
from  the  operation  of  the  clause  made  applicable  to  vessels 
bound  from  a  port  of  the  United  States  to  any  foreign  port, 
by  the  words  "  other  than  ; "  which  clearly  and  to  a  demon- 
stration exclude  the  voyages  subsequently  described  from  the 
category  of  those  previously  mentioned  in  the  preceding  part 
of  the  section. 

Concede  that  the  Revised  Statutes  do  support  that  theory, 
still  it  may  be  suggested  that,  inasmuch  as  the  case  was  ad- 
judged in  the  court  below  as  if  it  was  controlled  by  the  pre- 
vious acts  of  Congress,  it  ought  to  be  determined  here  in  view 
of  the  same  statutory  provisions.  Suppose  that  it  is  so,  still 
it  is  certain  that  it  will  not  benefit  the  libellants,  as  it  is  obvi- 
ous that  the  antecedent  legislation  of  Congress,  when  properly 
understood,  must  lead  to  the  same  conclusion. 

Power  to  appoint  shipping  commissioners  was  conferred  by 
the  act  of  the  7th  of  June,  1872 ;  and  the  act  provides  that  the 
general  business  of  such  a  commissioner  shall  be '  as  follows : 
I.  To  afford  facilities  for  engaging  seamen,  by  keeping  a  reg- 
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ister  of  their  names  and  characters.  2.  To  superintend  their 
engagement  and  discharge  in  the  manner  prescribed.  8.  To 
provide  means  for  securing  the  presence  of  the  men  so  engaged 
on  board  at  the  proper  times.  4.  To  facilitate  the  making 
apprenticeships  to  the  sea  service,  and  to  perform  such  other 
duties  relating  to  merchant  seamen  and  ships  as  the  powers 
conferred  by  the  act  require.     17  Stat.  262. 

Where  no  such  appointment  has  been  made,  the  whole  or 
any  pait  of  such  business  may  be  conducted  by  the  collector 
or  deputy-collector  of  such  place  or  port. 

Appended  to  that  section  is  a  proviso  that  nothing  in  the 
act  shall  be  so  construed  as  to  prevent  the  owner  or  consignee 
or  master  of  any  vessel,  except  such  as  are  described  in  sect. 
12  of  the  act,  from  performing  himself,  so  far  as  the  ship 
is  concerned,  the  duties  of  shipping  commissioner  under  the 
act.     Id.  268. 

Sect.  12  of  the  same  act  provides  that  the  master  of  every 
ship  bound  from  a  port  in  the  United  States  to  any  for- 
eign port,  or  of  any  ship  of  the  burden  of  seventy-five  tons  or 
upward  bound  from  a  port  on  the  Atlantic  to  a  port  on  the 
Pacific,  or  vice  versa^  shall,  before  he  proceeds  on  such  voyage, 
make  an  agreement  in  writing  or  in  print  vnth  every  seaman 
whom  he  carries  to  sea  as  one  of  the  crew,  in  the  manner  par- 
ticularly set  forth  in  the  act,  which  shall  be  dated  at  the  time 
of  the  first  signature  thereof,  and  shall  be  signed  by  the  master 
before  any  seaman  signs  the  same. 

Agreements  of  the  kind,  subject  to  certain  exceptions  not 
necessary  to  be  noticed,  must  be  signed  by  each  seaman  in  the 
presence  of  a  shipping  commissioner ;  and,  when  the  crew  is 
first  engaged,  the  agreement  must  be  signed  in  duplicate,  one 
part  being  retained  by  the  commissioner,  and  the  other  part  to 
contain  a  place  or  form  for  the  description  and  signature  of 
persons  engaged  subsequently  to  the  departure  of  the  ship. 

Annexed  to  sect.  12  is  a  proviso  equivalent  to  what  is  en- 
acted in  the  Revised  Statutes,  that  the  section  shall  not 
apply  to  masters  of  vessels  when  the  seamen  are,  by  custom  or 
agreement,  entitled  to  participate  in  the  profits  or  results  of  a 
cruise  or  voyage,  nor  to  masters  of  coastwise  vessels  or  of  lakc^ 
going  vessels  that  touch  at  foreign  ports. 
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Congress,  on  the  15th  of  January,  1873,  added  another 
proviso  to  sect.  12  of  the  original  act,  to  the  effect  that 
the  section  shall  not  apply  to  masters  of  vessels  when  engaged 
in  trade  beti^een  the  United  States  and  the  British  North 
American  possessions  or  the  West  India  Islands  or  the  Republic 
of  Mexico.    Id.  410. 

Explicit  as  that  provision  is,  it  may  well  be  contended  tliat 
it  applies  only  to  the  twelfth  section  of  the  original  act ;  but 
Congress,  in  the  month  of  June,  1874,  passed  another  amenda- 
tory act,  by  which  it  is  provided  that  none  of  the  provisions 
of  the  original  act  shall  apply  to  sail  or  steam  vessels  engaged 
in  the  coastwise  trade,  except  the  coastwise  trade  between  the 
Atlantic  and  Pacific  coasts,  or  in  the  lake-going  trade  touching 
at  foreign  ports  or  otherwise,  or  in  the  trade  between  the 
United  States  and  the  British  North  American  possessions,  or 
in  any  case  where  the  seamen  are  by  custom  or  agreement 
entitled  to  participate  in  the  profits  or  result  of  a  cruise  or 
voyage.     18  id.  64. 

Though  the  act  last  referred  to  is  subsequent  in  date  to  the 
supposed  wrongful  acts  of  the  respondent,  as  alleged  in  the 
libel,  yet  the  language  of  the  act  is  in  terms  an  explicit  decla- 
ration that  Congress  never  intended  that  the  original  act  should 
apply  to  vessels  engaged  in  any  part  of  the  coasting  trade, 
except  that  between  the  Atlantic  and  Pacific  coasts.  Nor  is 
it  necessary  to  refer  to  that  act  to  support  the  decree  below 
in  this  case,  as  the  prior  act  expressly  provides  that  sect.  12 
of  the  original  act  shall  not  apply  to  masters  of  vessels  when 
engaged  in  trade  between  the  United  States  and  the  British 
North  American  possessions  or  the  West  India  Islands  or  the 
Republic  of  Mexico,  which  affords  a  demonstration  that  the 
decree  below,  whether  tested  by  the  provisions'  of  the  Revised 
Statutes  or  by  the  previous  legislation  of  Congress,  is  correct. 

Masters  of  vessels  bound  from  the  port  of  a  State  to  a  port 
in  any  other  than  an  adjoining  State  were  required  by  an  eai'ly 
act  of  Congress,  before  the  vessel  proceeded  on  her  voyage,  to 
make  an  agreement  in  writing  or  print  with  every  seaman  of 
the  crew,  declaring  the  voyage  and  the  term  of  time  for  which 
such  seaman  was  shipped.  1  id.  131.  Attempt  is  now  made 
to  support  the  theory  of  the  libel,  by  invoking  the  provisiotw 
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of  that  act,  and  blending  the  saRie  with  the  proyisions  of  th# 
act  creating  the  shipping  commissioaera;  but  the  attenpl  can* 
not  be  successful  in  the  case  before  the  court,  as  the  ameod- 
meul  to  the  last-mentioned  act  provides  that  the  twelfth  aection 
of  the  prior  act  shall  not  apply  to  the  masters  of  vessels  wheu 
engaged  in  trade  between  the  United  States  and  the  West 
India  Islands. 

Beyond  all  doubt,  that  amendment  and  the  twelfth  section 
of  the  original  act  mast  be  read  together  in  disposing  ol  the 
present  ease,  as  the  amended  act  was  passed  before  the  sup- 
posed wrongful  act  of  the  respondent  was  committed.  When 
those  two  provisions  are  read  tc^ther,  it  is  an  easy  matter  to 
specify  the  cases  in  which  shipping  commissioners  must  act,  or 
in  which  the  agreement  of  the  seaman  is  required  to  be  signed 
in  the  presence  of  such  a  commissioner.     They  are  as  follows: 

1.  Where  the  ship  is  bound  from  a  port  in  the  United  States 
to  a  foreign  port,  not  including  the  ports  of  the  British  prov- 
inces, or  the  ports  of  the  West  India  Islands  or  the  Republic 
of  Mexico,  or  lake^going  vessels,  touiching  at  foreign   ports. 

2.  Ships  o£  seventy-five  tons  burden  or  upward  bound  fvom  a 
port  on  the  Atlantic  to  a  port  on  the  Pacific^  or  viae  verMo. 

Provision  was  made  by  the  second  pt^viso  in  sect.  12  of 
the  original  act  that  that  section  should  not  apply  to  mMtera 
of  vessels  where  the  seamen  are  by  custom  or  agreement  en- 
titled to  participate  in  the  profits  ov  result  of  a  cruise  or 
voyage,  nor  to  masters  of  coastwise  voyages  or  masters  of  lake* 
going  vessels  whiclu  as  before  explained^  touoh  at  foreign  ports. 
Three  other  exceptions  to  the  opeiration  of  the  twelfth  section 
)f  the  original  act  were  added  to  the  preceding  list  by  the 
amendatory  act^  which  provides  that  the  twelfth  section:  of  the^ 
act  shall  not  apply  to  mafitei*s  of  vessels  when  engaged  in  trade 
between  the  United  States  and  the  Britifih  North  American 
possessions  or  the  West  India  Islands  or  the  Republic  of 
Mexico. 

Duties  are  assigned  to  shipping  commissioners  which  all 
other  persons  are  forbidden  to  perform,  under  the  peneJlty 
therein  prescribed ;  but  the  same  section  provides  that  nolihiilg 
in  the  act  shall  be  sa  conetrued  as  to  puevent  the  own!sr  oi;  oon- 
^ifi^nee  or  master  of  any  ship,  ex6e)>t  sueh  bb  are  desoribed  ijt 
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tect.  12  of  the  act,  from  performing  himself,  so  far  as  the 
ship  is  concerned,  the  duties  of  shipping  commissioner  under 
the  act. 

Tested  by  these  considerations,  it  follows  that  the  provision 
requiring  the  agreements  of  seamen  to  be  signed  in  the  pres- 
ence of  a  shipping  commissioner  refers  only  to  the  agreements 
described  in  sect.  12  of  the  original  act;  nor  does  it  include 
those  which  are  excepted  from  the  operation  of  sect.  12  by  the 
second  proviso  to  the  same  section,  nor  either  of  the  three 
cases  excepted  out  of  the  operation  of  the  same  section  by  the 
amendatory  act  subsequently  adopted. 

Penalties  are  imposed  for  shipping  seamen  contrary  to  the 
regulations  which  the  original  act  prescribes;  but  it  is  clear 
that  the  clause  imposing  the  penalty  does  not  refer  to  sea- 
men who  have  agreed  to  make  a  voyage  other  than  one  of 
the  two  classes  within  the  operation  of  sect.  12,  as  modified  by 
the  amendatory  act  subsequently  adopted.     17  id.  410.    • 

Where  the  voyage  to  be  made  does  not  fall  within  the  opera- 
tion  of  sect.  12  as  amended  by  the  subsequent  act,  the  owner 
or  consignee  or  master  of  the  ship  may  himself  perform,  so  for 
as  the  ship  is  concerned,  the  duties  of  shipping  commissioner 
which  the  act  prescribes,  as  the  same  is  expressly  authorized 
by  the  proviso  to  the  eighth  section  of  the  act. 

Shipping  articles,  called  agreements  in  the  original  act  under 
consideration,  are  to  be  made  in  writing  or  in  print  with  every 
seaman  shipped  for  the  voyage  before  the  ship  proceeds  from 
the  port  of  shipment ;  and  if  the  voyage  is  a  foreign  one  in  the 
sense  already  explained,  or  one  from  a  port  of  the  Atlantic  to 
a  port  of  the  Pacific,  or  from  a  port  of  the  Pacific  to  a  port  of 
the  Atlantic,  in  a  vessel  of  the  burden  of  seventy-five  tons  or 
upward,  the  agreement  must  be  signed  in  presence  of  a  ship- 
ping commissioner,  unless  it  appears  that  the  shipment  was 
made  in  a  port  or  place  in  which  no  shipping  commissioner 
has  been  appointed,  in  which  event  the  whole  or  any  part  of 
the  business  of  such  a  commissioner  may  be  conducted  by  the 
collector  of  the  customs  or  his  deputy  at  the  port  or  place  of 
shipment. 

Such  agreements  with  each  and  every  seaman  must  be  made 
before  the  ship  or  vessel  proceeds  for  the  port  of  destination 
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in  all  the  other  voyages  mentioned  in  the  act  which  are  not 
excepted  out  of  the  operation  of  the  twelfth  section.  Conclu- 
sive support  to  that  proposition  is  found  in  the  first  clause  of 
the  fourteenth  section  of  the  original  act,  which  provides  that 
if  any  person  shall  be  carried  to  sea  as  one  of  the  crew  on 
board  of  any  ship  making  a  voyage  hereinbefore  specified, 
without  entering  into  an  agreement  with  the  master  of  said 
ship  in  the  form  and  manner  and  at  the  place  and  times  hereby 
in  such  cases  required,  the  ship  shall  be  held  liable,  and  shall 
incur  the  penalty  therein  provided.  Where  it  is  not  required 
that  such  agreements  shall  be  signed  in  the  presence  of  a  ship- 
ping commissioner,  or  that  the  business  of  such  a  commissioner 
shall  be  conducted  by  the  collector  of  the  customs  or  his  deputy, 
the  owner  or  consignee  or  master  of  the  ship,  so  far  as  the 
ship  is  concerned,  may  himself  perform  the  duties  of  shipping 
commissioner  under  the  act,  by  virtue  of  the  provisos  contained 
in  the  eighth  and  twelfth  sections  of  the  original  act. 

Ships  may  be  liable  to  the  penalty  prescribed  by  the  four- 
teenth  section  of  the  act  in  case  a  seaman  is  carried  to  sea  as 
one  of  the  crew  on  board,  though  making  a  voyage  excepted 
out  of  the  operation  of  sect.  12,  if  it  appears  that  the  ship  pro- 
ceeded on  such  voyage  before  the  master  made  the  required 
agreement  with  the  seamen  in  writing  or  in  print,  provided 
the  charge  in  the  information  covers  such  a  delinquency ;  but 
the  sole  charge  in  the  libel  in  this  case  is,  that  the  agreement 
was  not  signed  by  the  seamen  in  the  presence  of  a  shipping 
commissioner.  It  contains  no  allegation  that  the  agreement 
was  not  in  due  form,  nor  that  it  was  not  signed  in  presence  of 
the  owner  or  consignee,  or  of  the  master  of  the  ship. 

Enough  has  already  been  remarked  to  show  that  the  voyage 
was  one  excepted  out  of  the  operation  of  the  twelfth  section  of 
the  act,  and  that  it  was  one  where  the  owner  or  consignee,  or 
the  master  of  the  ship  himself,  might  lawfully  perform  the 
duties  of  shipping  commissioner.  Nothing  being  alleged  to 
the  contrary,  it  must  be  presumed  that  the  required  agreement 
was  made  in  due  form,  and  that  it  was  properly  signed  by  the 
seamen  in  the  presence  of  some  one  of  the  three  persons 
authorized  by  the  act  to  perform  that  duty,  before  the  ship 
proceeded  on  the  described  voyage. 


586  United  States  v.  Smith.  [Sup.  Ot 

Examined  in  the  light  of  these  suggestions,  it  ia  cloar  that 
the  decree  dismissing  the  libel  is  correct  Different  oonclu* 
sions,  we  are  aware,  have  been  reached  by  other  judges ;  but  it 
must  suffice  to  say,  that  we  are  not  able  to  concur  in  the  rea- 
sons given  in  support  of  those  decisions. 

Decree  affirmed' 


UinTED  States  v.  Smith. 

The  act  of  Congress  approyed  Jane  7, 1872  (17  Stot.  262),  does  not  apply  to  the 
shipping  of  seamen  upon  vessels  engaged  only  in  and  for  voyages  ooastwiif 
between  Atlantic  ports  of  the  United  States. 

Certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Distidet  ef 
Massachusetts. 

This  is  an  information  under  the  act  of  June  7, 1872, 17  StaL 
262,  against  the  defendant  Smith,  for  that  he,  not  being  a 
shipping  commissioner,  did  ship  and  engsige  one  John  Riley 
as  a  seaman,  to  go  on  board  a  certain  American  vessel  called 
the  ^'  Proteus,*'  and  make  a  voyage  from  Boston,  in  Massa- 
chusetts, to  Philadelphia,  in  Pennsylvania,  said  Smith  not 
then  and  there  being  the  owner,  consignee,  or  master  of  said 
vessel. 

The  defendant  demurred;  and  the  judges  were  opposed  in 
opinion  on  the  following  question :  Whether  said  act  applies  to 
the  shipping  of  seamen  upon  vessels  engaged  only  in  and  for 
voyages  coastwise  between  Atlantic  ports  of  the  United  Statesi 
as  was  the  vessel  described  in  the  information. 

The  Solicitor' General  for  the  United  States. 
No  opposing  counsel. 

Mr.  Justigb  Clifford  delivered  the  opinion  of  the  oouri. 

Shipping  commissioners  are  vested  with  certain  powers  and 
are  charged  with  the  performance  of  certain  duties  in  engaging 
seamen  for  the  merchant  service ;  and  the  act  of  Congresa  pro* 
viding  for  their  appointment  foi'bids  other  persons,  in  oertai« 
ci^sea,  from  performing  the  duties  with  whieh  such  eomtii>km 
era  are  charged  by  the  provisions  of  that  aet. 
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Penalties  are  enaeted  for  the  violation  of  such  prohibitions ; 
and  the  information  in  this  case  charges  that  the  defendant,  on 
the  5th  of  September,  1872,  not  being  a  shipping  commissioner, 
at  Boston,  in  the  district  of  Massachusetts,  did  then  and  there 
ship  and  engage  one  John  Riley  as  a  seaman,  to  go  on  board  a 
certain  vessel,  and  make  a  voyage  from  Boston  to  Philadelphia, 
the  defendant  not  being  then  and  there  the  owner,  consignee, 
or  master  of  the  vessel,  contrary  to  the  statute  in  such  case 
made  and  provided. 

Service  was  made ;  and  the  defendant  appeared  and  demurred 
to  the  information,  and  assigned  for  cause  that  the  libel  does 
not  set  forth  any  acts  to  impeach  him  touching  or  concern- 
ing the  matters  whereof  he  is  accused.  Joinder  in  due  form 
was  filed  by  the  district  attorney,  and  the  parties  were  duly 
heard. 

By  the  record  it  appears  that  the  question,  whether  the  act 
providing  for  the  appointment  of  shipping  commissioners  ap- 
plies to  the  shipping  of  seamen  upon  vessels  engaged  only  in 
and  for  voyages  coastwise  between  the  Atlantic  ports,  was 
raised  and  ai^ed  by  counsel,  and  that  the  judges  being  op- 
posed in  opinion,  the  question  in  difference,  together  with  the 
pleadings  in  the  case,  was  certified  to  this  court  pursuant  to 
the  act  of  Congress. 

Discussion  of  the  question  whether  a  vessel  engaged  in  a 
coastwise  voyage  from  one  Atlantic  port  to  another  on  our 
coast  falls  within  the  operation  of  the  body  of  sect.  12  of  the 
act  providing  for  the  appointment  of  shipping  commissioners 
is  wholly  unnecessary,  as  the  court  has  just  affirmed  the  nega- 
tive of  that  proposition,'  and  now  refers  to  the  reasons  given  in 
the  prior  case  in  support  of  the  decree  in  that  case.  Such 
voyages  are  not  mentioned  in  the  body  of  the  twelfth  section ; 
and  they  are  expressly  excluded  from  the  operation  of  that 
part  of  the'  section  by  the  second  proviso  annexed  to  the  same, 
which  provides  in  effect  that  the  same  shall  not  apply  to  coast- 
wise voyages  nor  to  voyages  of  lake^oing  vessels  that  touch  at 
foreign  ports.     17  Stat.  262. 

Seamen,  however,  for  such  a  voyage  must  be  regularly  shipped ; 
and  the  master,  before  he  proceeds  on  the  voyage,  must  make 
with  each  seaman  whom  he  carries  to  sea  as  one  of  the  crew 
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an  agreement  in  writing  or  in  print,  in  the  manner  and  form 
required  by  that  act.  Voyages  of  the  kind  not  being  within 
the  operation  of  the  body  of  sect.  12,  the  agreement  is  not 
required  to  be  signed  in  the  presence  of  such  a  commissioner. 
Instead  of  that,  the  owner  or  consignee  or  the  master  of  the 
ship,  so  far  as  the  ship  is  concerned,  may  himself  in  such  a  case 
perform  the  duties  of  such  a  commissioner ;  but  third  persons 
possess  no  such  authority  in  any  case. 

Suppose  that  is  so,  still  it  is  not  charged  in  the  information, 
nor  does  it  appear  in  any  other  way,  that  the  defendant  at- 
tempted to  perform  any  such  duty.  It  is  said  that  he  engaged 
the  seamen  ;  but  it  is  not  alleged  that  he  attempted  to  perform 
any  act  which  a  commissioner  is  required  to  perform  in  cases 
falling  within  the  operation  of  the  body  of  sect.  12  of  the  act 
prescribing  the  duties  of  such  a  commissioner,  nor  that  he  at- 
tempted to  perform  any  duty  which  the  proviso  to  the  eighth 
section  allows  to  be  performed  in  such  a  case  by  the  owner  or 
consignee  or  by  the  master  of  the  ship,  where  the  voyage  is  one 
excepted  out  of  the  operation  of  the  body  of  sect.  12  in  the 
same  act.  All  that  is  charged  against  the  defendant  is  that  he 
engaged  the  seamen,  which  is  an  act  that  any  one  may  lawfully 
perform,  provided  the  seaman  is  subsequently  lawfully  shipped 
in  the  manner  and  form  required  in  the  act  providing  for  the 
appointment  of  shipping  commissioners.  Nothing  being  alleged 
to  the  contrary,  it  must  be  presumed  that  the  required  agree- 
ment was  duly  executed  if  the  seamen  went  to  sea  at  all,  which 
is  not  alleged  in  the  libel  of  information. 

Tested  by  these  considerations,  it  is  clear  that  no  l^al  offence 
is  properly  charged  against  the  defendant,  from  which  it  follows 
that  it  must  be  certified  to  the  court  below  that  the  act  in  ques- 
tion does  not  apply  to  coastwise  voyages  from  one  port  to  an- 
other  on  our  Atlantic  coast. 
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■  The  act  of  Congress  approred  June  2, 1862  (12  Sut.  411)»  which  makes  it  the 
duty  of  the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  the  Secretary 
of  the  Interior  to  require  every  contract  made  by  them  severally  on  be- 
half of  the  government,  or  by  officers  under  them  appointed  to  make  such 
contracts,  to  be  reduced  to  writing,  and  signed  by  the  contracting  parties, 
Is  mandatory,  and  in  effect  prohibits  and  renders  unlawful  any  other  mode 
of  making  the  contract. 

2.  Where,  however,  a  parol  contract  has  been  wholly  or  partly  executed  on  one 
aide,  the  party  performing  will  be  entitled  to  recover  the  fair  ralue  of  his 
property  or  seryices  as  upon  an  implied  contract  for  a  quantum  meruit, 

$  In  the  present  case,  the  contract  for  the  use  of  the  claimant's  vessel,  and  for 
the  payment  of  her  value  if  she  should  be  lost  in  the  service  of  the  gor- 
emment,  was  not  reduced  to  writing.  When  in  that  service  she  was  manned 
by  a  captain  and  crew  furnished  by  the  Quartermaster's  Department  and 
lost;  but  no  negligence  wAs  attributed  to  them.  Heid,  (hat  the  implied 
contract  being  such  as  arises  upon  a  simple  bailment  for  hire,  the  claimant 
cannot  recover  for  her  loss. 

4.  The  forms  of  pleading  in  the  Court  of  Claims  do  not  preclude  a  claimant  from 
recovering  what  is  justly  due  him  upon  the  facts  stated  in  his  petition, 
although  there  be  no  count  in  the  petition  as  upon  an  implied  contract. 

6.  No  question  having  been  raised  as  to  the  claimant's  title  to  the  vessel,  and 
there  being  no  suggestion  of  any  concealment  or  suppression  of  the  truth 
on  his  part  at  the  time  the  agreement  to  compensate  him  for  the  use  of 
her  was  made,  she  being  then  in  Mexican  waters,  it  would  be  bad  faith 
on  the  part  of  the  government,  after  getting  her  within  its  jurisdiction 
and  into  its  possession,  under  the  pretence  of  hiring  her,  to  set  up  that  the 
claimant,  having  obtained  her  from  the  Confederate  government  in  1868  In 
payment  for  supplies  furnished  to  the  Quartermaster's  Department  of  that 
government,  had  no  valid  title  to  her  as  against  the  United  States. 

Appeal  from  the  Court  of  Claims. 

This  is  a  claim  against  the  United  States  for  the  value  ot  a 
steamer  lost  in  the  government  service  in  September,  1865,  and 
for  her  use  for  eight  days  before  the  loss  occurred,  at  il50  per 
day. 

The  Court  of  Claims  found  the  following  facts  :  — 

1.  In  September,  1865,  at  Brownsville,  Texas,  the  claimant 
and  Major  O.  O.  Potter,  an  oflBcer  in  the  Quartermaster's  De- 
partment, entered  into  an  oral  agreement,  with  the  approval 
of  General  Steele,  ( ommanding  the  western  division  of  Texas. 
The  agreement  was  that  the  Quartermaster's  Department  should 
pay  the  claimant  9150  a  day  for  the  use  of  the  steamer  '*  Belle ; '' 
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bat  no  specific  contract  was  made,  or  to  be  made,  as  to  time, 
until  she  had  made  a  trial  trip  from  Brownsville  to  Ringgold 
Barracks  and  return,  to  prove  her  ability  tp  peiiorm  the  service 
for  which  the  Quartermaster's  Department  needed  a  steamer ; 
and,  if  she  made  a  satisfactory  trial  trip,  the  parties  were  then 
to  enter  into  a  formal  written  contract  for  her  future  use  at  the 
same  price  per  day.  It  was  also  at  the  same  time  agreed 
orally  that  the  Quartermaster's  Department  was  to  ruB  the 
steamer  on  her  trial  trip  at  the  expense  of  the  government,  and 
that  if  she  were  lost  on  her  trial  trip  the  government  should 
pay  for  her  whatever  three  diunierested  men  should  estimate 
her  value  to  be. 

2.  Under  this  agreement  the  claimant  delivered  the  steamer 
to  the  Quartermaster's  Department,  at  Brownsville.  The  quar- 
termaster then  put  his  own  captain  and  crew  on  the  vessel,  and 
sent  her  to  Ringgold  Barracks.  On  her  voyage,  while  thus  in 
the  service  of  the  government,  she  was  wrecked,  and  proved  a 
total  loss.  Three  disinterested  persons  were  then  agreed  upon 
and  requested  by  Major  Potter  and  the  claimant  to  appraise 
the  value  of  the  vessel.  They  so  acted,  and,  by  a  written 
award,  found  the  vessel  to  be  of  the  v^ue  of  $60,000^  The 
claimant  has  also  proved  by  evidence  other  than  the  award 
that  $60,000  was  the  reasonable  value  of  the  vessel.  The 
steamer  was  in  the  service  of  the  government  before  her  loss 
eight  days.  The  United  States  has  not  paid  for  the  value  of 
the  vessel  nor  for  her  service. 

8.  The  steamer  "  Belle"  was  previously  owned  by,  and  in  the 
military  possession  of,  the  Coufederate  government.  The  cUiim- 
ant  acquired  his  title  to  her  about  the.  year  1863,  taking  ker 
in  part  payment  of  a  claim  he  held  for  supplies  furiushed  by 
him  to  the  Confederate  Quartermaster's  Department,  At  the 
time  she  was  chartered  by  Major  Potter,  as  set  forth  in  the  first 
finding,  she  was  in  the  claimant's  poasessioQ  as  alleged  owner, 
and  she  was  also  in  Mexican  wa^rs,  beyond  the  }urisdir?tiion  of 
the  United  States. 

Upon  these  facts  the  claim  was  dismissed. 

The  claimant  then  brought  the  case  here. 

Mr.  Enoch  ToUen  foi*  the  apf)eUant, 

IHb  Solicitor' O-^neral^  eoaUr^ 
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Mb.  JTtBtlClB  Bradlbt  delivered  the  opinion  of  the  court. 

The  first  objection  made  to  the  claim  is,  that  the  contract 
was  not  in  writing,  as  iiequired  by  the  act  of  June  2,  1862,  en- 
titled "  An  Act  to  prevent  and  punish  fraud  on  the  part  of 
officere  intrusted  with  the  making  of  contracts  for  the  govern- 
ment."    12  Stat.  411.     This  act  provides :  — 

«  Sect.  1.  That  it  shall  be  the  duty  of  the  Secretary  of  War,  of  the 
Secretary  of  the  Navy,  and  of  the  Secretary  of  the  Interior,  imme- 
diately after  the  passage  of  this  act,  to  cause  and  require  every 
contract  made  by  them  severally  on  behalf  of  the  goveinment,  or 
by  their  officers  under  them  appointed  to  make  such  contracts,  to 
be  reduced  to  writing,  and  signed  by  the  contracting  parties  with 
their  names  at  the  end  thereof,  a  copy  of  which  shall  be  filed  by 
the  officer  making  and  signingthe  said  contract  in  the  ^  returns  office ' 
of  the  Department  of  the  Interior  (hereinafter  established  for  that 
purpose),  as  soon  after  the  contract  is  made  as  possible,  and  within 
thirty  days,  together  with  all  bids,  ofiTers,  and  proposals  to  him 
made  by  persons  to  obtain  the  same,  as  also  a  copy  of  any  advertise- 
ment he  may  have  published  inviting  bids,  ofiers,  or  proposals  for 
the  same ;  all  the  said  copies  and  papers  in  relation  to  each  contract 
to  be  attached  together  by  a  ribbon  and  seal,  and  numbered  in 
regular  order  numerically,  according  to  the  number  of  papers  com- 
posing the  whole  return." 

The  iu^t  farther  provides  that  the  officer  shall  affix  an  affida- 
vit to  his  return,  and  makes  it  a  misdemeanor  to  neglect  mak- 
ing his  return,  and  directs  the  heads  of  departments  to  furnish 
printed  instructions  and  forms  of  contracts,  &c. 

It  is  contended  on  the  part  of  the  government  that  this  act  is 
mandatory  and  binding  both  on  the  officers  making  contracts 
and  on  the  parties  contracting  with  them;  whilst  the  claimant 
insists  that  it  is  merely  directory  to  the  officers  of  the  govern- 
ment, and  cannot  affect  the  validity  of  contracts  actually  made, 
though  not  in  writing.  The  Court  of  Claims  has  heretofore 
held  the  act  to  be  mandatory,  and  as  requiring  all  contracts 
made  with  the  departments  named  to  be  in  conformity  with 
it.  The  arguments  by  which  this  view  has  been  enforced  by 
that  court  are  of  great  weight,  and,  in  our  judgment,  conclu- 
sive. The  facility  with  which  the  government  may  be  pillaged 
by  the  presentment  of  claims  of  the  most  extraordinary  charac- 
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ter,  if  allowed  to  be  sustained  by  parol  evidence,  which  can 
always  be  produced  to  any  required  extent,  renders  it  highly 
desirable  that  all  contracts  which  are  made  the  basis  of  de- 
mands against  the  government  should  be  in  writing.  Perhaps 
the  primary  object  of  the  statute  was  to  impose  a  restraint 
upon  the  officers  themselves,  and  prevent  them  from  making 
reckless  engagements  for  the  government ;  but  the  considera- 
tions referred  to  make  it  manifest  that  there  is  no  class  of 
cases  in  which  a  statute  for  preventing  frauds  and  perjuries  is 
more  needed  than  in  this.  And  we  think  that  the  statute  in 
question  was  intended  to  operate  as  such.  It  makes  it  unlaw- 
ful  for  contracting  officers  to  make  contracts  in  any  other  way 
than  by  writing  signed  by  the  parties.  This  is  equivalent  to 
prohibiting  any  other  mode  of  making  contracts.  Every  man 
is  supposed  to  know  the  law.  A  party  who  makes  a  contract 
with  an  officer  without  having  it  reduced  to  writing  is  know- 
ingly accessory  to  a  violation  of  duty  on  his  part.  Such  a 
party  aids  in  the  violation  of  the  law.  We  are  of  opinion, 
therefore,  that  the  contract  itself  is  affected,  and  must  conform 
to  the  requirements  of  the  statute  until  it  passes  from  the  ob- 
servation and  control  of  the  party  who  enters  into  it.  After 
that,  if  the  officer  fails  to  follow  the  further  directions  of  the 
act  with  regard  to  affixing  his  affidavit  and  returning  a  copy  of 
the  contract  to  the  proper  office,  the  party  is  not  responsible 
for  this  neglect. 

We  do  not  mean  to  say  that,  where  a  parol  contract  has  been 
wholly  or  partially  executed  and  performed  on  one  side,  the 
party  performing  will  not  be  entitled  to  recover  the  fair  value 
of  his  property  or  services.  On  the  contrary,  we  think  that  he 
will  be  entitled  to  recover  such  value  as  upon  an  implied  con- 
tract for  a  quaktum  meruit.  In  the  present  case,  the  implied 
contract  is  such  as  arises  upon  a  simple  bailment  for  hire  ;  and 
t&e  obligations  of  the  parties  are  those  which  are  incidental  to 
such  a  bailment.  The  special  contract  being  void,  the  claim- 
ant is  thrown  back  upon  the  rights  which  result  from  the 
implied  contract.  This  will  cast  the  loss  of  the  vessel  upon 
him.  A  bailee  for  hire  is  only  responsible  for  ordinary  dili- 
gence and  liable  for  ordinary  negligence  in  the  care  of  the 
property  bailed.     This  is  pot  only  the  common  law,  but  th^ 
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general  law,  ou  the  subject.  See  Jones,  Bailm.,  p.  88 ;  Story, 
Bailm.,  sects.  898,  399  ;  Domat,  Lois  Civiles,  lib.  1,  tit.  4,  sect. 
8,  pars.  8,  4 ;  1  Bell,  Com.,  pp.  481,  488,  7th  ed. 

As  negligence  is  not  attributed  to  the  employes  of  the  gov-  * 
emment  in  this  case,  the  loss  of  the  vessel,  as  before  stated, 
must  fall  on  the  owner. 

Of  course,  the  claimant  is  entitled  to  the  value  of  the  use  of 
his  vessel  during  the  time  it  was  in  the  hands  of  the  govern- 
ment agents,  which,  as  shown  by  the  findings,  was  the  period 
of  eight  days.  This  value,  in  the  absence  of  any  other  evi- 
dence on  the  subject,  may  be  fairly  assumed  at  what  was  stip- 
ulated for  in  the  parol  contract.  Though  not  binding  or 
conclusive,  it  may  be  regarded  as  admissible  evidence  for  that 
purpose.  Neither  party  thought  fit  to  adduce  any  other.  The 
cases  bearing  on  this  subject  are  collected  in  Browne's  Treatise 
on  the  Statute  of  f^rauds,  sects.  117-130 ;  but  they  mostly  refer 
to  the  question  whether  the  contract,  though  void  by  the 
Statute  of  Frauds,  can  be  regarded  as  conclusive  evidence  of 
the  qtiantum  meruit.  Whether  or  not  it  is  admissible  as  some 
evidence,  though  not  conclusive  on  either  party,  is  apparently 
not  much  discussed ;  though  it  seems  to  us  that  it  may  fairly 
be  deduced  from  the  tenor  of  the  cases  that  the  evidence  is 
admissible.  At  all  events,  that  is  our  view.  As  a  declaration 
of  the  parties,  it  is  entitled  to  some  credence. 

The  stipulation  in  this  case,  as  appears  by  the  findings, 
was  for  $150  per  day.  This  would  make  the  amount  of  the 
claim  $1,200.  For  this  amount  the  claimant  is  entitled  to  a 
decree. 

If  objected  that  the  petition  contains  no  count  upon  an 
implied  contract  for  qtiantum  meruit^  it  may  be  answered,  that 
the  forms  of  pleading  in  the  Court  of  Claims  are  not  of  so 
strict  a  character  as  to  preqlude  the  claimant  from  recovering 
what  is  justly  due  to  him  upon  the  facts  stated  in  his  petition, 
although  due  in  a  different  aspect  from  that  in  which  his  de- 
mand is  conceived. 

The  other  objection  relied  on  by  the  government  in  this  case 
is,  that  the  claimant  had  no  valid  title  to  the  steamer  as  against 
the  United  States,  having  obtained  her  from  the  Confederate 
^vernmept,  in  1868,  in  payment  for  supplies  fiirnishe^  to  tike 


544  Clark  .r.  United  States.  [Sop.  Ot 

Qaarterma«ter*6  Department  of  that  government.  This  objec- 
tion cannot  be  sustained.  When  the  contract  was  made  with 
the  claimant,  the  vessel  was  in  Mexican  waters,  and  not  sub- 
ject to  the  jurisdiction  of  the  United  States.  The  claimant 
was  applied  to  for  its  use.  It  was  agreed  that  he  should  be 
compensated.  No  question  was  made  about  his  title,  and  it  is 
not  suggested  that  he  was  guilty  of  any  concealment  or  sup- 
pression of  the  truth  in  regard  to  it.  Under  these  circum- 
stances, it  would  be  bad  faith  on  the  part  of  the  goyemment, 
after  getting  possession  of  the  steamer  and  getting  it  within  its 
jurisdiction,  under  pretence  of  hiring  it  of  the  claimant,  to  set 
up  that  he  had  no  title  to  it.  This  is  so  obviously  in  accord- 
ance with  the  justice  of  the  case,  that  we  deem  it  unnecessary 
to  make  any  further  observations  on  the  subject. 

The  decree  of  the  Court  of  Claims  must  be  reversed,  and  the 
cause  remanded  with  directions  to  enter  a-judgment  in  accord- 
ance with  this  opinion ;  and  it  is  So  ordered. 

Mb.  Justice  Milleb,  with  whom  concurred  Mb.  Jubticb 
Field  and  Mr.  Justice  Hunt,  dissenting. 

While  I  agree  to  the  reversal  of  the  judgment  in  this  case, 
and  to  so  much  of  the  opinion  as  gives  compensation  for  the 
use  of  the  vessel  before  she  was  destroyed,  I  cannot  agree  to  the 
more  important  part  of  the  opinion,  which  holds  the  contract 
void  because  it  was  not  reduced  to  writing. 

The  act  of  June  2, 1862,  which  is  interpreted  by  the  court  to 
be  a  statute  of  frauds,  making  all  contracts  of  the  Departments 
of  War,  Navy,  and  Interior  void  which  are  not  reduced  to  writ- 
ing and  signed  by  the  parties,  is  not,  in  my  judgment,  properly 
construed. 

It  cannot  be  doubted  that  it  was  competent  for  Congress  to 
impose  upon  the  o£5cer8  of  these  departments  the  duty  of  hav- 
ing all  their  contracts  made  in  writing  and  filed  in  the  proper 
office,  without  making  absolutely  void  a  parol  contract  made 
on  a  fair  consideration  and  within  the  scope  of  their  authority. 
In  other  words,  Congress  had  a  right  to  give  such  directions  to 
those  officers  as  would  secure  a  statement  in  writing  of  the  con- 
tract itself,  for  the  use  of  the  proper  officers  of  the  government, 
withoiit  making  it  obligatoiy  on  the  individual  contracting  with 
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HbA  government,  so  that  his  cootract,  otherwise  valid,  would  be 
Wi4  for  want  of  that  formality. 

Looking  at  sect.  1  of  the  statute,  as  it  is  cited  in  the  opinion 
of  the  court,  it  will  be  found  wanting  in  the  essential  words  of 
1^1  known  statutes  of  fraud. 

There  is  no  declaration  that  a  parol  contract  shall  be  void,  or 
ih9,%  it  shall  not  be  enforced,  or  that  no  suit  may  be  sustained 
on  it. 

There  is  no  language  in  it  addressed  to  the  party  contracting 
with  the  government.  It  is  obvious  that  the  primary  purpose 
o|  the  statute  —  in  my  judgment,  the  only  one  —  is  to  secure 
authentic  and  perfect  statements  of  such  contracts,  and  of  the 
proposals,  advertisements,  bids,  and  all  the  papers  relating  to 
them,  to  be  filed  in  an  office  at  Washington,  where  they  can 
be  inspected  by  any  one  having  an  interest,  and  especially  by 
those  superior  officers  whose  approval  or  rejection  may  affect 
their  validity.  The  statute  seems  in  terms  to  apply  to  contracts 
in  existence  when  it  was  passed  as  well  as  to  those  to  be  made 
\n  future.  Returns  of  all  contracts  are  to  be  made  and  filed  in 
the  office  created  for  that  purpose,  within  thirty  days,  together 
with  bids,  advertisements,  &c. 

The  second  section  requires  the  officer  making  these  returns 
to  verify  them  by  affidavit ;  and  the  object  of  this  undoubtedly 
was  to  have  evidence  on  which  the  government  could  rely,  of 
the  precise  nature  of  the  contract,  and  of  the  circumstances 
under  which  it  was  made. 

The  third  section  imposes  a  penalty  on  the  officer  for  failing 
to  make  returns  to  the  proper  office,  as  required  by  the  statute, 
by  a  fine ;  but  no  penalty  for  making  a  contract  not  in  writing 
and  signed  by  the  parties. 

In  short,  I  cannot  conceive,  looking  to  the  whole  statute,  that 
Congress  intended  any  thing  more  than  to  regulate  the  conduct 
of  its  own  officers,  in  compelling  them  to  furnish  all  the  evi- 
dence in  their  power  of  the  contract  and  the  circumstances 
attending  its  negotiation;  and  it  seems  to  me  to  be  going  a 
long  way  to  hold  that  it  was  the  purpose  to  establish  an 
entirely  new  rule  as  to  the  validity  of  contracts,  at  variance 
with  any  law  heretofore  known  in  this  country,  or,  perhaps, 
any  other. 

VOL.  T.  85 
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If  that  was  the  purpose,  it  is  hard  to  see  why  oontracts  iB 
the  three  departments  mentioned  are  selected  for  the  opei-ation 
of  the  rule,  while  the  far  more  numerous  and  equally  impoi-tant 
contracts  of  the  Post  Office,  the  Attorney-General's  Office,  the 
Treasury  and  the  State  Departments  are  left  to  be  controlled 
by  the  law  as  it  stood  before. 

If  there  is  any  branch  of  the  public  service  where  oontracts 
must  often  be  made  speedily,  and  without  time  to  reduce  the 
contract  to  writing,  it  is  in  that  of  the  army.  Sudden  occa- 
sions for  supplies,  for  the  occupation  of  buildings,  for  the  trans- 
portation of  food  and  munitions  of  war,  are  constantly  arising, 
and  in  many  of  them  it  is  impossible  to  do  more  than  demand 
what  is  wanted,  and  agree  to  pay  what  it  is  worth.  Did  Con- 
gress intend  to  say  that  the  patriotic  citizen,  who  said  ^^  take 
of  mine  what  is  necessary,"  is  to  lose  his  property  for  want  of 
a  written  contract,  or  be  remitted  to  the  delays  of  an  act  of 
Congress  ? 

It  seems  to  me  that  if  Congress  had  been  intending  to  enact 
a  statute  of  frauds,  they  would  have  made  some  limitation  of 
its  operation  to  cases  of  future  delivery  of  property  or  future 
performance  of  service,  and  would  not  have  passed  a  statute 
like  this,  which,  if  its  effect  is  such  as  the  court  declares,  ren- 
ders void  all  contracts  for  compensation  for  the  thousand  small 
services  and  supplies  which  are  daily  needed  by  those  in  the 
employment  of  the  government  for  its  use. 

I  think  the  construction  given  by  the  court  unwarranted  and 
unfortunate,  and  of  sufficient  importance  to  record  my  dissent 
tiom  it* 
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Insttbakob  Companies  v.  Thompson. 

Certain  insnrance  companies  ininred  T.  ft  Co.  against  loss  or  damage  by  tn 
"  upon  whiskey,  their  own  or  held  by  them  on  a  commission,  including  gov- 
emment  tax  thereon  for  which  they  may  be  liable."  They  were  so  liable 
as  sureties  on  the  bond  of  the  distiller  in  whose  warehouse  the  whiskey  was 
The  whiskey  belonged  to  them,  and  was  destroyed  by  .fire;  and  the  amount 
of  the  loss  apart  from  the  tax  was  paid  by  the  companies.  The  tax  was 
not  paid ;  and,  suit  baring  been  brought  against  T.  ft  Co.  on  their  bond,  the 
companies,  although  thereunto  requested,  declined  to  defend  it.  Judgment 
was  rendered  against  T.  ft  Co.,  who  thereupon  gave  in  due  form  a  bond 
which,  under  the  laws  of  Kentucky,  operated  to  satisfy  the  judgment ;  and 
they  brought  this  action  against  the  companies  for  the  amount  thereof. 
Held,  1.  That  the  interest  of  T.  ft  Co.  in  the  whiskey,  by  reason  of  their  lia 
bility  to  pay  the  govemment  tax,  was  an  insurable  one.  2.  That  the  policy 
was  intended  to  furnish  indemnity  against  that  liability,  as  well  as  to  insure 
the  interest  which,  at  the  time  of  the  loss,  they  had  as  owners  of  the  whiskey. 
8.  That  the  companies  are  liable  to  them  for  the  amount  of  the  judgment  so 
rendered. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Charles  W.  Janes  sxid  Mr.  J,  JJt^Zey  J.«Aton  f or  the  plain- 
tifEs  in  error. 
Mr.  G-*  C.  Wharton^  contra. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

The  defendants  in  error  recovered  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky  a  joint  judg- 
ment for  11^,817.58  on  a  policy  of  insurance  issued  by  The  Ger- 
mania  Fire  Insurance  Company,  The  Hanover  Fire  Insurance 
Company,  The  Niagara  Fire  Insurance  Company,  and  The 
Republic  Fire  Insurance  Company,  on  whiskey  in  a  distiller's 
bonded  warehouse.  The  distillery  and  the  warehouse  were 
owned  and  conducted  by  George  H.  Dearen,  but  the  spirits 
were  distilled  for  and  owned  by  the  defendants  in  error  at  the 
time  the  policy  was  issued.  They  were  also  sureties  on 
Dearen's  distillery  bond  to  the  United  States,  and  as  such  were 
liable  for  the  tax  on  the  whiskey  if  not  paid  by  Dearen,  or 
made  out  of  the  whiskey.  It  will  be  thus  seen  that  Thompson 
&  Walston  had  two  distinct  interests  in  the  whiskey ;  namely. 
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the  general  ownership  of  it,  and  their  liability  for  the  tax  on  it 
which  Dearen  had  assumed  to  pay,  ai>d  which,  if  he  did  not 
pay,  might  fall  upon  them  in  eitiber  of  two  ways,  —  to  wit,  by  a 
seizure  and  sale  of  the  whiskey  for  the  tax  by  the  government, 
or  by  a  suit  on  the  bond  on  which  they  were  sureties.  The 
policy,  which  was  manifestly  designed  to  protect  both  these 
interests  of  the  assured  from  loss  or  damage  by  fire,  was  for  that 
reason  peculiar  and  special  in  its  provisions.  By  its  terms  the 
companies  bind  themselves  to  ^^  insure  Messrs.  Thompson  & 
Co.  against  loss  or  damage  by  fire  to  the  amount  of  i8,000, 
for  the  term  of  one  year,  upon  whiskey,  their  own  or  held  by 
them  on  a  commission,  including  government  tax  thereon  for 
which  they  may  be  liable,  contained  in  the  log  bonded  ware- 
house of  G.  H.  Dearen." 

After  the  whiskey  was  burned,  these  companies  paid  their 
share  with  others  of  the  loss  on  the  value  of  the  whiskey  apart 
from  the  tax ;  but  by  the  receipt  which  they  took  it  was  stated 
that  the  claim  for  liability  on  account  of  tax  remained  unde- 
cided. Thompson  &  Co.  were  sued  on  their  bond  with  Dearen 
for  this  tax ;  and  they  notified  the  insurance  companies  of  the 
suit,  and  asked  them  to  defend  it,  which  was  declined.  Judg- 
ments were  obtained  in  each  case  on  the  bonds,  and  Thompson 
&  Co.  replevined  the  judgments.  By  this  is  meant  that  they 
gave  bail  which  operated  as  a  stay  of  execution  for  the  period 
which  the  law  of  Kentucky  allowed  in  such  cases.  The  pres- 
ent action  was  brought  by  Thompson  &  Walston  to  recover 
the  amount  of  these  judgments. 

On  the  trial,  evidence  was  given  tending  to  show  that  before 
the  fire  Walston  had  sold  to  his  partner,  Thompson,  all  his  inter- 
est in  the  partnership,  and  that  Hite  Thompson  had  become  inter* 
ested  with  the  other  Thompson  in  the  business  to  the  extent  of 
one-fifth.  And,  on  the  hypothesis  that  the  jury  believed  this, 
the  counsel  for  the  companies  asked  the  court  in  several  forms 
to  instruct  the  jury  tluit  plaintiffs  could  not  recover.  This 
]iroposition  was  based  on  a  provision  in  the  policy  that  it  should 
be  void  ^'  if  the  property  be  sold,  or  titinsf  erred,  or  any  change 
take  place  in  title  or  possession,  whether  by  legal  process,  <x 
judicial  decree,  or  voluntary  transfer  or  conveyance." 

The  refusal  of  the  court  to  do  so,  and  the  charge  of  the  eonrt 
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td  the  e&ect  that  this  change  in  regard  to  the  oVmel^sliip,  if  tMb, 
Aid  not  defeat  the  right  to  recover  the  amount  of  the  judgmehtti 
against  plaintiffs  for  taxes,  are  the  errors  oil  which  a  reversal 
is  asked. 

The  argument  of  counsel  on  the  effect  of  a  mere  change  iti 
the  title  by  one  partner  selling  to  another  his  interest  in  the 
property  insured,  and  the  authorities  presented  on  both  sides, 
are  very  able  and  full,  and  the  decisions  are  conflicting.  So, 
also,  the  effect  of  the  introduction  of  a  new  part-owner,  in  a 
case  like  the  present,  where  the  possession  and  care  of  the 
goods  remain  unchanged,  are  well  considered ;  but  in  the  vie^ 
we  take  of  the  case  it  is  not  necessary  that  this  court  should 
decide  these  questions. 

We  are  of  opinion  that  a  careful  consideration  of  the  facts 
of  this  case,  in  their  relation  to  some  of  the  most  elemen- 
tary principles  of  the  contract  of  insurance,  will  enable  UB  to 
dispose  of  it  without  much  difficulty. 

It  is  to  be  observed,  that,  whether  insurance  be  against  fire, 
or  marine  loss,  or  loss  of  life,  it  is  neither  the  property  nor  the 
life  that  is  insured.  Nor  does  the  contract  propose  or  intend 
to  say  that  there  shall  be  no  destruction  of  the  property  or  loss 
of  life.  In  point  of  fact,  the  obligation  of  the  insurer  1$  de- 
signed to  come  into  operation  after  the  loss  either  of  property 
or  life  has  occurred,  and  to  give  compensation  to  some  one  in- 
terested in  the  life  or  the  property,  for  the  loss  of  that  life  bt 
injury  to  the  property. 

In  regard  to  property  this  compensation  is  intended  by  the 
fundamental  principles  of  insurance  to  bear  a  direct  relation  td 
the  moneyed  value  of  the  interest  which  the  party  insured  had 
in  the  property.  Where  the  only  interest  of  the  assured  is  the 
full  and  perfect  ownership  of  the  property,  that  is  the  inteiiest 
insured ;  and  the  amount  to  be  recovered  on  the  policy  of  ixuitib' 
ance  is  that  full  value  or  such  sum  less  than  that  as  the  in- 
surer stipulates  to  be  liable  for. 

But  it  often  occurs  that  the  interest  of  the  party  insured  is 
not  that  of  full  ownership.  His  interest  may  be  that  of  h 
trustee,  or  executor,  or  some  other  representative  character,  ft^ 
which  case  the  recovery  will  be  in  accordance  with  the  natn^ 
o{  the  oohtlUd;.     The  policy  before  us  ift  a  striking  illnisMti^ 
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of  this.  The  interest  of  the  plaintiffs  in  the  whiskey  which  is 
insured  is  threefold,  —  their  own,  or  held  on  a  oommission,  and 
the  government  tax,  for  which  they  may  be  held  liable.  It 
the  makers  of  this  policy  intended  to  insure  no  other  interest 
of  Thompson  &  Co.  in  the  whiskey  than  their  proprietary 
interest,  the  interest  which  at  the  time  of  the  loss  they  had  as 
owners  of  the  whiskey,  the  enumeration  of  the  two  other  inter- 
ests was  useless  and  misleading.  The  facts  already  stated 
show  that  they  had  another  interest ;  and,  since  they  insured  it, 
it  must  be  presumed  that  it  was  known  to  the  insurers.  The 
whiskey  which  they  owned  was  liable  to  the  government  for  a 
tax ;  and  this  Dearen  was  primarily  liable  for  and  had  promised 
to  pay,  but,  if  he  did  not,  the  whiskey  could  be  sold  for  it. 
They  had  also  become  bound  with  him  on  his  bond  for  the 
payment  of  this  tax.  In  the  event  of  the  whiskey  being  de- 
stroyed by  fire,  the  danger  of  their  personal  liability  was 
greatly  increased.  They  were,  therefore,  right  in  wishing  to 
be  secured  against  this  loss  also,  if  the  whiskey  was  burnt.  It 
is  impossible  to  give  any  other  construction  to  the  policy  than 
that  the  company  agreed  to  furnish  this  indemnity.  The  lan- 
guage, when  brought  into  relation  with  the  conceded  facts  of 
the  case,  admits  of  no  other. 

This  interest  was  an  insurable  interest,  as  much  as  freights 
at  sea  or  profits  in  an  adventure.  The  whiskey  stood  between 
them  and  their  loss.  The  whiskey  when  in  the  warehouse 
was  loaded  with  this  tax.  It  would  sell  for  as  much  less  as 
the  tax,  unless  the  tax  was  paid.  So  long  as  it  was  in  the 
warehouse,  plaintiffs  were  not  liable  for  the  tax.  The  moment 
it  was  lost  they  became  liable.  This  was  a  fair  subject  of 
insurance.  Fireman  b  Fire  Insurance  Co.  v.  PaweU^  18  B. 
Mon.  (Ky.)  811 ;  Gordon  v.  MaB%achiL%ett%  Fire  ^  Marine 
Insurance  Co.^  2  Pick.  (Mass.)  249 ;  Bohrbach  v.  Germania 
Fire  Insurance  Co.,  62  N.  Y.  47. 

In  r^ard  to  this  interest,  Walston  had  never  parted  with  it. 
His  sale  of  the  partnership  interest  did  not  release  him  from 
his  liability  on  Dearen's  bonds ;  nor  did  the  subsequent  pur- 
chase of  Hite  Thompson  of  one-fifth  interest  in  the  whiskey 
nave  that  effect,  or  destroy  Walston's  interest  to  that  extent  in 
:he  whiskey.    As  to  him,  it  is  very  clear  that  he  had  the  strong- 
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est  interest  that  the  whiskey  should  be  secure  from  fire  until 
the  tax  on  it  was  paid,  since  its  continued  existence  was  his 
best,  if  not  his  only,  security  against  liability  on  the  bonds. 

It  is  to  be  observed  that  no  other  interest  of  Thompson  & 
Co.  is  in  issue  in  this  suit.  They  never  held  the  whiskey  on 
commission,  and  the  loss  in  regard  to  the  proprietary  interest 
had  been  paid  by  the  companies.  This  was  another  and  a 
different  interest  in  the  same  property.  A  man  might  insure  his 
interest  in  property  as  an  executor,  and  his  interest  as  a  legatee. 
His  removal  from  the  office  of  executor  by  the  proper  court 
might,  within  the  terms  of  this  policy,  prevent  his  recovering 
in  that  character ;  but  if  his  interest  in  the  property  as  legatee 
was  one-sixth,  would  the  change  of  executorship  bar  his  recov- 
ery as  legatee  ?    This  would  hardly  be  asserted  by  any  one. 

It  is  objected  further  to  a  recovery  that  plaintiffs  have  not 
actually  paid  the  judgment.  The  answer  to  this,  if  any  were 
necessary,  is  that  by  the  law  of  Kentucky  the  replevin  bond  is 
a  satisfaction  of  the  judgment.  It  is  as  to  this  obligor  a  debt 
discharged.  It  is  said  that,  in  case  of  a  loss  like  this,  the  gov« 
emment  cannot  collect  the  tax  from  the  bondsmen.  The  an- 
swer is,  that  the  government  has  sued  and  obtained  judgment 
for  the  tax ;  and  defendants  were  asked  to  defend  that  suit,  and 
declined  to  do  so.  Judgment  affirmed. 


MOBBOW  V.   WmTNEY. 

1.  When  an  act  of  Congress,  confirming  a  claim  to  land,  contains  a  proriso  that 

the  confirmation  shall  not  include  any  lands  occupied  by  the  United  States 
for  military  purposes,  the  fact  of  such  occupancy  can  be*  established  by 
parol  oTidence,  and  is  not  necessarily  a  matter  of  record. 

2.  Where  such  occupancy  does  not  exist,  the  act  perfects  the  title  of  the  confirmee, 

if  the  tract  has  clearly  defined  boundaries  or  can  be  identified.  The  inter- 
est of  the  United  States  haying  been  thereby  vested  in  him,  a  patent  subse 
quently  issued  to  him  is  only  documentary  evidence  of  title. 

S  Langdeau  v.  Hones,  21  Wall.  521,  cited  and  approved. 

I  In  a  description  of  premises,  distances  and  quantities,  when  inconsistent  with 
metes  and  bounds,  must  yield  to  them. 

Ebbob  tc  the  Supreme  Court  of  the  State  of  Wisconsin. 
This  is  an  action  of  ejectment  brought  in  the  Brown  County 
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Circuit  Court,  Wisconsin,  by  Whitney  and  Bak^t,  fdr  tlift  J)d&- 
session  of  a  tract  of  land,  consisting  of  ninety-four  acred  and  ft 
fraction  of  an  acre,  situated  in  the  borough  of  Fort  Howard,  ila 
that  county  and  State.  On  the  trial,  the  plaintiffs  deraigned 
title  to  the  premises  from  one  Pierre  Grignon,  to  whom  a  patent 
of  the  United  States  was  issued  June  2,  1870.  The  defendant 
Morrow  set  up  an  adverse  possession  of  the  premises  in  him- 
self, and  parties  through  whom  he  derived  his  interest,  for  more 
than  forty  years,  under  a  claim  of  title  founded  upon  a  written 
instrument  as  a  conveyance  of  the  premises.  On  the  trial  he 
relied  upon  a  legislative  confirmation  of  a  claim  under  the  act 
of  Congress  of  Feb.  21,  1823,  of  one  Alexis  Gardapier,  fn«m 
whom  he  traced  his  title. 

Judgment  was  rendered  in  favor  of  the  plaintiffs,  and,  it  har- 
mg  been  affirmed  by  the  Supreme  Court  of  the  State,  Morrow 
sued  out  this  writ  of  error.  The  additional  facts  are  stated  ih 
the  opinion  of  the  court. 

Mr.  Timothy  0.  Howe  for  the  plaintiff  in  error. 
Mr.  Matt.  H,  Carpenter^  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  act  of  Feb.  21, 1823,  3  Stat.  724,  after  reviving  and  cott*. 
tinuing  in  force  certain  previous  acts  for  the  adjustment  of  land 
claims  in  the  Territory  of  Michigan,  which  then  included  Wis- 
consin, provided,  in  its  fifth  section,  that  every  person  who,  on 
the  1st  of  July,  1812,  was  a  resident  at  Green  Bay,  or  at  other 
places  named,  and  had  then  occupied  and  cultivated  a  tract  of 
land  within  either  of  those  settlements,  or  had  occupied  a  tract 
of  land  formerly  cultivated  by  him,  and  had  continued  to  sub- 
mit to  the  authority  of  the  United  States,  should  be  confirmed 
in  the  tract  thus  occupied  and  cultivated.  The  section  did  not 
in  teims  require  the  commissioners  created  under  the  previous 
acts,  und  continued  in  authority  with  reference  to  other  claims, 
to  report  to  Congress  their  action  upon  the  new  claims  arising 
under  this  section ;  but  we  think  it  was  the  intention  of  Con- 
gress to  place  such  claims  on  a  similar  footing  with  those  to 
which  the  previous  acts  referred;  and  that  with  respect  to 
them  the  commissioners  should  be  invested  with  similar  powers 
and  be  subject  to  similar  duties.    And  upoH  that  idea  the  ^in- 
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ttk^ibnerh  acted.  The^  considered  the  dain^s  presented  nnder 
the  fifth  section,  and  the  evidence  to  bring  the  claims  withitt 
its  provisions,  and  they  reported  the  result  of  their  labors  to 
the  Seci*etary  of  the  Treasury.  The  report  stated  what  claims 
they  had  confirmed,  and  what  claims  they  had  rejected,  with 
the  evidence  upon  which  their  decision  was  based.  Among 
the  claims  considered  and  confirmed  by  them  was  one  presented 
by  Alexis  Gardapier,  and  one  presented  by  Pierre  Grignon. 
The  claim  of  Gardapier  was  to  a  certain  tract  situated  on  the 
west  bank  of  Fox  River,  at  Green  Bay,  described  ^^  as  being 
a  vacant  strip  lying  between  tract  number  one,  confirmed  to 
Jacques  Porlier,  on  the  north,  and  tract  number  two,  confirmed 
to  Louis  Grignon,  on  the  south,  commencing  at  low-water  mark 
and  running  west  eighty  arpents,  and  in  width  three  arpents 
on  the  aforesaid  river."  American  State  Papers,  Public  Lands, 
vol.  iv.  p.  272.  The  commissioners  decided  that  the  tract 
claimed  be  confirmed  to  Gardapier,  provided  it  did  not  interfere 
with  a  previous  confirmation. 

The  claim  of  Pierre  Grignon  was  to  a  tract  of  land  near  Fort 
Howard,  on  the  west  side  of  Fox  River,  at  Green  Bay,  imme- 
diately below  the  first  creek  that  emptied  into  the  river,  being 
about  fifteen  acres  in  front  on  the  river,  and  extending  back 
indefinitely.  The  commissioners  decided  that  this  claim  be 
confirmed,  provided  it  did  not  interfere  with  the  confirmation 
previously  made  to  Jacques  Porlier,  or  with  the  one  made  by 
them  to  Alexis  Gardapier.  The  commissioners  gave  their  de- 
cision upon  both  of  these  claims  on  the  same  day,  Nov.  21, 
1823.  Their  report  was  presented  to  the  Secretary  of  the 
Treasury,  and  by  him  referred  to  Congress  ;  and,  on  the  17th 
of  April,  1828,  Congress  passed  an  act  confirming  the  claims 
**  purporting  to  be  confirmed,  or  recommended  for  confirmation," 
by  the  commissioners.  4  Stat.  260.  The  act  required  the 
Secretary  of  the  Treasury  to  adopt  such  measures  as  might  be 
necessary  to  give  full  effect  to  the  reports  of  the  commissioners, 
but  with  a  proviso,  among  other  things,  that  the  confirmations 
should  not  be  so  construed  as  to  extend  to  any  lands  occupied 
by  the  United  States  for  military  purposes.  The  act,  also, 
made  it  the  duty  of  the  re^ster  of  the  land-office  at  Detroit  to 
Issue  to  the  claimants  whose  claims  were  confirmed  patent  6&t^ 
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tificates,  upon  which  patents  were  to  be  granted  by  the  Com- 
missioner of  the  General  Land-Office. 

If  the  land  claimed  by  Gardapier  were  not  occupied  at  the 
time  by  the  United  States  for  military  purposes,  there  was  no 
impediment  to  the  immediate  operation  of  the  act  upon  his  title. 
Whether  there  was  any  evidence  of  such  occupation  we  shall 
presently  consider.  Assuming  now  that  there  was  no  such  oc- 
cupation, the  effect  of  the  act  was  not  doubtful.  It  recognized 
the  validity  of  the  claim  of  Gardapier,  and  operated  to  transfer 
to  him  the  interest  of  the  United  States  as  effectually  as  a  g^nt 
or  quitclaim  could  have  done.  A  confirmation  is  a  conveyance 
of  an  estate  or  right  in  lands  to  one  who  has  the  possession  or 
some  estate  therein.  The  tract  confirmed  appears  to  have  had 
clearly  defined  boundaries,  or  to  have  been  at  least  capable  of 
identification ;  and,  if  such  were  the  case,  the  confirmation  per- 
fected the  claimant's  title.  A  subsequent  patent  would  only 
have  served  as  documentary  evidence  of  that  title. 

From  the  earliest  period  in  the  history  of  the  country,  claims 
to  tracts  of  land,  upon  which  persons  have  settled  and  made 
improvements  in  advance  of  the  public  surveys,  and  before  the 
lands  have  been  offered  for  sale,  sometimes  upon  the  express 
invitation  of  the  public  authorities,  and  sometimes  upon  their 
supposed  acquiescence,  have  been  presented  for  the  equitable 
consideration  of  the  government.  Such  claims  in  great  numbers 
have  arisen  under  other  governments  from  which  we  have  ac- 
quired territory,  with  treaty  stipulations  for  their  protection. 
Sometimes  such  claims  have  been  submitted  to  boards  of  com- 
missioners for  approval  or  rejection ;  sometimes  they  have  been 
referred  to  the  judicial  tribunals  for  determination,  and  some- 
times they  have  been  directly  acted  upon  by  Congress.  In  the 
settlement  of  these  claims  the  law  has  generally  provided  that 
a  patent  of  the  United  States  should  be  issued  to  the  claimant 
when  his  claim  has  been  recognized  as  valid  or  entitled  to  con- 
firmation. The  patent  in  such  cases,  as  we  have  recently  had 
occasion  to  observe,  operates  in  two  ways.  ^^  It  is  a  conveyance 
by  the  government,  when  the  government  has  any  interest  to 
convey ;  but  where  it  is  issued  upon  the  confirmation  of  a  claim 
of  a  previously  existing  title,  it  is  documentary  evidence,  having 
ihp  dignity  of  a  record,  of  the  existence  of  that  title  or  of  aaoh 
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equities  respecting  the  claim  as  justify  its  recognition  and  con- 
firmation. The  instrument  is  not  the  less  efficacious  as  evi- 
dence of  previously  existing  rights  because  it  also  embodies 
words  of  release  or  transfer  from  the  government."  Langdeau 
V.  Hanes,  21  Wall.  621. 

In  this  case,  the  patent  would  have  been  of  great  value  to  the 
claimant.  It  would  have  enabled  him,  without  other  proof,  to 
maintain  his  title  in  the  tribunals  of  the  country.  Founded  as 
it  would  have  been  upon  a  survey  by  the  government,  it  would 
have  removed  the  doubt  as  to  the  boundaries  of  the  tract,  which 
always  arises  where  their  establishment  rests  in  the  uncertain 
recollection  of  witnesses  as  to  an  ancient  possession.  It  would 
thus  have  proved  to  its  possessor  an  instrument  of  quiet  and 
security,  but  it  would  not  have  added  any  thing  to  the  interest 
vested  by  the  confirmation.  Ryan  et  al.  v.  Carter  et  al,^ 
98  U.  S.  78. 

If,  then,  there  was  no  military  occupation  of  the  premises 
when  the  confirmatory  act  passed,  as  we  have  thus  far  assumed, 
the  title  of  Gardapier  became  perfect  by  force  of  the  confirmar 
tion.  His  claim,  in  our  judgment,  embraced  the  entire  tract 
lying  between  tract  number  one,  confirmed  to  Jacques  Porlier, 
on  the  north,  and  tract  number  two,  confirmed  to  Louis  Grig- 
non,  on  the  south,  commencing  on  the  river  and  running  back 
eighty  arpents.  If  there  were  a  mistake,  as  alleged,  in  the 
statement  of  the  distance  the  tract  extended  along  the  river, 
it  was  one  which  must  yield  to  the  clearly  designated  northern 
and  southern  boundaries.  Metes  and  bounds  in  the  description 
of  premises  control  distances  and  quantities  when  there  is  any 
inconsistency  between  them.  This  is  a  familiar  rule,  and  is 
founded  upon  the  principle  that  those  particulars  are  to  be 
regarded  in  which  error  is  least  likely  to  occur.  Gardapier 
might  easily  have  been  mistaken  as  to  the  length  of  his  front- 
age on  the  river;  but  he  could  not  well  have  been  mistaken  as 
to  the  land  bordering  on  each  side  of  his  small  tract,  or  as  to 
whom  it  was  confirmed.  His  tract  was  sufficiently  identified 
by  the  boundaries  named ;  and  in  such  cases  it  is  immaterial  if 
a  false  or  mistaken  circumstance  be  added  to  the  description. 

The  question,  therefore,  which  was  vital  to  the  case,  was 
whether  the  land  claimed  by  Gardapier  was  occupied  for  mill 
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tary  t)urp68e8  on  the  passage  of  the  iftonfirinatof^  iicl.  Therfe 
is  no  evidence  in  the  record  thai  there  was  at  that  tirn^  Any 
such  occupation,  and  the  record  purports  to  state  all  the  testi- 
mony given.  It  was  nearly  a  year  after  the  confirmation  befobd 
the  general  of  the  army  recommended,  and  the  President  ordered, 
the  reservation  for  military  purposes  of  a  tract  which  embraced 
within  its  limits  the  land  claimed  by  Gardapi6r.  It  was  then 
too  late  to  affect  his  title.  It  is  true  the  recommi^tidation  of 
the  commanding  general  was  accompanied  with  a  description 
of  the  land  ordered  to  be  reserved,  and  a  statement  that  the 
land  had  been  previously  occupied  for  military  purposes ;  but 
that  statement  does  not  mention  when  such  occupation  coih- 
menced,  or  how  long  it  existed.  The  statement  could  only  bo 
evidence  of  the  representation  upon  which  the  President  acted ; 
it  was  not  competent  evidence  of  any  other  fact.  And  the  order 
of  the  President,  effectual  to  create  the  reservation  if  the  land 
had  continued  the  property  of  the  United  States,  was  of  coutee 
inoperative  if  the  title  had  passed  to  Gardapier. 

The  military  occupation  was  a  fact  to  be  established  by  parol 
proof ;  it  was  not  a  matter  of  record,  like  the  order  of  the  Pi^esi- 
dent  directing  the  reservation,  to  be  shown  by  the  production 
of  a  copy.  And  the  defendants  offered  in  various  forms  to 
prove,  by  witnesses  produced  for  that  purpose,  that  the  tract 
was  not  thus  occupied  on  the  passage  of  the  act  of  Congress, 
and  had  not  been  thus  occupied  previous  to  that  date.  They 
also  offered  to  prove  that  from  the  year  1824  down  to  the  com- 
mencement of  this  action,  a  period  of  nearly  forty-nine  yeArs, 
the  land  had  been  in  the  actual,  open,  notorious,  and  exclusive 
possession  of  Gardapier  and  parties  claiming  under  him,  and 
that  during  this  time  it  had  been  fenced,  cultivated,  improved, 
and  built  upon  without  interruption,  objection,  or  dispute  on 
the  part  of  any  one.  But  the  court  refused  to  admit  the  proof, 
and  also  refused  an  instruction  to  the  jury  asked  by  the  defend- 
ants, that  in  order  to  find  a  verdict  for  the  plaintiff  they  must 
be  satisfied  from  the  evidence  that  the  land  in  controversy  wa« 
occupied  by  the  United  States  for  military  purposes  oh  April 
17,  1828,  or  was  reserved  for  military  purposes  at  that  time,  or 
^ns  treated  by  the  government  as  thus  reserved. 

8o  far  as  the  proof  offered  related  to  the  oeettpatieu  at  Vb» 
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[X^SBage  of  the  oonBrmatory  act  and  previously^  it  was  compe- 
tent and  abould  have  been  received,  and  the  insti-uction  asked 
for  was  proper  and  should  have  been  given.  The  refusal  of 
the  court  to  receive  the  proof,  and  also  to  give  the  instruiition, 
waa  error,  for  which  the  judgment  must  be  reversed  and  a  new 
trial  had.  The  proof  as  to  subsequent  possession  was  immate- 
rial, if  military  occupation  existed  at  that  date.  If  such  occupa 
tion  then  existed,  the  confirmation  did  not  apply  to  the  land, 
and  it  continued  as  before  the  property  of  the  United  States. 
Oeeupatkm  of  the  public  lands  can  never  be  adverse  to  the 
government  so  as  to  defeat  or  affect  in  any  way  the  title 
subsequently  conferred  by  its  grant  or  patent.  In  such  cases, 
the  doctrine  declared  in  Oibson  v,  Choteau^  18  Wall.  92,  ap- 
plies. 
Judgment  rever^ed^  and  oau$e  remanded  ivkh  direction  to 
order  a  new  trial. 


West  St.  Louis  Savings  Bank  v.  Shawneb  County 

Bank. 

The  cashier  of  a  bank  U  not»  bjr  leasoa  of  his  official  position,  presumed  to 
Uave  the  power  to  bind  it  as  an  accommodation  indorser  on  his  individual 
note ;  and  the  payee  who  fails  to  prove  tliat  the  cashier,  as  such,  had  authority 
to  make  the  indorsement  cannot  recover  against  the  bank. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

Parmelee,  cashier  of  the  Shawnee  Count}'  Bank,  made  his 
individual  note  for  $3,000,  payable  to  the  order  of  the  West 
St.  Louis  Savings  Bank,  indorsed  it  ^^  G.  F.  Parmelee,  cashier," 
and  gave  as  collateral  security  a  certificate  of  stock  in  the 
Shawnee  County  Bank,  issued  to  and  owned  by  him.  The 
consideration  of  the  note  was  money  lent  to  him  by  the  payee, 
who  was  advised  that  he  intended  to  use  it  to  pay  for  his 
stock  in  the  Shawnee  County  Bank,  He  failed  to  jtay  the 
note ;  whereupon  this  suit  was  commenced  by  the  payee  against 
him  88  maker,  and  the  Shawnee  County  Bank  as  indorser.  of 
the  note. 
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The  court  passed  a  decree  against  Parmelee,  but  dismissed 
the  bill  so  far  as  it  asked  relief  against  the  Shawnee  County 
Bank. 

The  complainant  then  brought  the  case  here. 

The  remaining  facts  in  the  case  are  stated  in  the  opinion  of 
the  court. 

Mr  Henry  Hiteheoek  for  the  appellant. 
No  counsel  appeared  for  the  appellee. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

The  testimony  in  this  case  satisfies  us  beyond  all  doubt  that 
the  liability  of  the  Shawnee  County  Bank,  if  any  liability 
exists,  is  that  of  an  accommodation  indorser  or  surety  for 
Parmelee,  its  cashier,  and  that  this  was  known  to  the  St.  Louis 
Bank  when  it  made  the  discount.  The  note  itself  bears  upon 
its  face  the  most  unmistakable  evidence  of  this  fact.  It  is 
made  payable  directly  to  the  St.  Louis  Bank,  and  the  Shawnee 
Bank  appears  only  as  an  indorser  in  blank  of  a  promissory  note 
before  indorsement  by  the  payee  and  while  the  note  is  in  the 
hands  of  the  maker.  Such  an  indorsement  by  a  bank  is,  to 
say  the  least,  unusual,  and  su£5cient  to  put  a  discounting  bank 
upon  inquiry  as  to  the  authority  for  making  it. 

But  we  are  not  left  in  this  case  to  inquiry  or  presumption. 
Both  the  correspondence  and  the  testimony  of  the  cashier  of 
the  St.  Louis  Bank  show  conclusively  that  this  was  the  under- 
standing of  the  parties.  Parmelee,  in  transmitting  the  note  for 
discount,  wrote  for  himself,  and  not  as  cashier.  He  spoke  of 
his  own  note,  and  authorized  a  draft  upon  himself  personally 
for  the  interest.  He  pledged  his  own  stock  for  the  payment  of 
the  note.  Wemse,  the  St.  Louis  cashier,  says  the  negotiations 
opened  with  an  application  by  Parmelee  for  a  loan  to  enable 
him  to  pay  for  his  stock  in  the  Shawnee  Bank,  upon  the  pledge 
of  the  stock  as  collateral.  There  is  not  a  single  circumstance 
tending  in  any  maimer  to  prove  that  the  transaction  was  looked 
upon  as  a  rediscount  for  the  Shawnee  Bank,  except  the  entries  in 
the  books  of  tiie  St.  Louis  Bank,  and  these  are  far  from  sui&cient 
to  overcome  the  positive  testimony  as  to  what  the  agreement 
actually  was. 
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This  being  the  case,  the  question  is  directly  presented  as 
to  the  liability  of  the  Shawnee  County  Bank  upon  such  an 
indorsement.  It  is  certain  from  the  testimony  that  no  indorse- 
ment of  the  kind  was  ever  expressly  authorized  by  the  bank. 
None  of  the  officers,  except  Parmelee,  and  Hayward,  the  vice- 
president,  ever  knew  that  it  had  been  made  until  long  after  the 
last  discount  had  been  obtained.  The  books  of  the  Shawnee 
Bank  contained  no  evidence  of  such  a  transaction,  and  the 
accounts  of  the  St.  Louis  Bank,  as  rendered,  gave  no  indication 
of  the  actual  character  of  the  paper  discounted. 

Ordinarily,  the  cashier,  being  the  ostensible  executive  oifacer 
of  a  bank,  is  presumed  to  have,  in  the  absence  of  positive 
restrictions,  all  the  power  necessary  for  such  an  officer  in  the 
transaction  of  the  legitimate  business  of  banking.  Thus,  he  is 
generally  understood  to  have  authority  to  indorse  the  commer- 
cial paper  of  his  bank  and  bind  the  bank  by  the  indorsement. 
So,  too,  in  the  absence  of  restrictions,  if  he  has  procured  a  bona 
fide  rediscount  of  the  paper  of  the  bank,  his  acts  will  be  bind- 
ing, because  of  his  implied  power  to  transact  such  business; 
but  certainly  he  is  not  presumed  to  have  power,  by  reason  of 
his  official  position,  to  bind  his  bank  as  an  accommodation 
indorser  of  his  own  promissory  note.  Such  a  transaction  would 
not  be  within  the  scope  of  his  general  powers ;  and  one  who 
accepts  an  indorsement  of  that  character,  if  a  contest  arises, 
must  prove  actual  authority  before  he  can  recover.  There  are 
no  presumptions  in  favor  of  such  a  delegation  of  power.  The 
very  form  of  the  paper  itself  carries  notice  to  a  purchaser  of  a 
possible  want  of  power  to  make  the  indorsement,  and  is  suffi- 
cient to  put  him  on  his  guard.  If  he  fails  to  avail  himself  of 
the  notice,  and  obtain  the  information  which  is  thus  suggested 
to  him,  it  is  his  own  fault,  and,  as  against  an  innocent  party,  he 
must  bear  the  loss.  Decree  affirmed. 
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Eddt  v.  Dxnnis. 
Dennis  v.  Eddy. 

1.  In  reissued  letters-patent  No.  1616,  granted  to  Paul  Dennis  Aug.  4, 1868,  for 
a  new  and  useful  improTement  in  cultiyators,  tbe  second  chum  in  th« 
specification  is  for  a  combination  of  the  beam  and  the  mould-board  with 
the  adjustable  wheel,  of  which  combination  the  adjustable  wheel  is  aq 
essential  element. 

8.  The  first  claim  does  not  cover  an  inclined  shovel  mould-board  simply,  nor  the 
principle  of  passing  the  earth,  over  the  recess  of  the  plow  into  the  furrow 
behind,  or  passing  it  over  a  recess  formed  exclusively  with  a  curved  edge. 
Its  effect  is  to  provide  for  that  which  is  not  novel;  via.,  a  recess  cut  or 
carved  out  ibr  the  purpose  intended. 

8.  There  is  no  evidence  in  this  case  to  show  that,  by  passing  the  earth  through  a 
recess  in  the  mould-board  formed  by  curved  lines,  any  advantage  is  obtained 
over  passing  it  tlirough  one  fonned  by  right  lines. 

4.  There  having  been  no  infringement  by  the  defendants  of  the  rights  of  the 
complainant,  the  question  of  his  measure  of  damages  does  not  arise  here. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  tht 
Northern  District  of  New  York. 

This  is  a  suit  by  Paul  Dennis  against  Daniel  Eddy,  Walden 
Eddy,  and  Abram  Reynolds,  doing  business  as  Eddy  &  Co.,  for 
an  infringement  of  reissued  letters-patent  No.  1515,  granted  to 
the  complainant  Aug.  4, 1863,  being  a  reissue  of  original  letters 
No.  19,412,  which  bear  date  Feb.  28,  1858.  The  specification 
and  drawings  of  the  reissue  are  as  follows :  — 

"  To  all  whom  it  may  concern : 

**  Be  it  known  that  I,  Paul  Dennis,  of  Bemis  Heights,  in  the 
Cuanty  of  Saratoga,  and  State  of  New  York,  have  invented  a 
new  and  improved  shovel-plow,  and  I  do  hereby  declare  that  the 
following  is  a  full,  clear,  and  exact  description  of  the  same,  refer- 
ence being  had  to  the  accompanying  drawings,  making  a  part  of 
this  specification,  in  which  Fig.  1  is  a  side  view  of  my  invention ; 
Fig.  2,  a  back  view  of  the  same ;  Fig.  3,  a  plan  or  top  view  of  the 
same.  Similar  letters  of  reference  indicate  corresponding  parts  in 
the  several  figures, 

"This  invention  consists  m  a  peculiar  manner  of  constructing  or 
forming  the  upper  edge  of  the  mould-board,  with  recesses,  so  that 
the  earth,  as  the  implement  is  drawn  along,  will  pass  over  t)ie  top 
of  the  mould-board  and  drop  into  the  furrow  behind  it,  and  par- 
tially or  wholly  fill  the  same,  thereby  leaving  the  earth  in  a  level 
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Mid  Also  in  a  looiie,  light,  or  pliable  state,  permeable  to  air  and 
mobtare,  and  at  the  same  time  preventing  earth,  sods,  stone,  ftc, 
being  cast  against  the  growing  plants  by  the  mould-board,  a  con- 
tingency of  frequent  occurrence  in  using  the  ordinary  plows. 

^'  The  invention  further  consists  in  the  employment  or  use  of  a 
gange  applied  to  the  implement  in  such  a  manner  as  to  admit  of 
the  mould*board  penetrating  the  soil  at  a  greater  or  less  distance, 
as  may  be  desired. 

^  To  enable  those  skilled  in  the  art  to  fully  understand  and  con- 
struct my  invention,  I  will  proceed  to  describe  it. 

^*  A  represents  a  metallic  bar,  which  is  curved  so  that  the  front  part 
will  form  the  beam  of  tbe  implement,  and  the  back  part  an  inclined 
portion  to  which  the  mould-board  B  is  firmly  attached.  The  form 
of  the  bar  A  is  clearly  shown  in  Fig.  1. 

^  To  the  bar  A,  near  the  centre  of  its  curve  or  bend,  the  lower  ends 
of  handles  c  c  are  attached  by  a  bolt,  as  shown  at  a.  These  handles 
are  braced  by  a  Y-shaped  support,  D,  the  lower  end  of  which  is  se- 
oored  to  the  bar  A,  as  shown  at  b, 

^^  The  mould-board  B  is  of  shovel  form,  and  is  much  like  those  usu- 
ally made,  with  the  exception  that  its  upper  edge  or  ])art  is  scal- 
loped out  so  as  to  form  a  recess  c  at  each  side  of  the  bar  A,  as 
shown  clearly  in  Figs.  2  and  3,  said  recesses  extending  down 
nearly  or  about  one-half  the  length  of  the  mould-board.  The 
mould-board  may  be  constructed  of  malleable  cast-iron. 

**  £  is  the  point  or  share,  which  is  constructed  of  steel,  the  lower 
end  being  pointed,  and  its  sides  slightly  rounded  or  curved,  so  that 
the  form  of  the  mould-board  and  point  or  share,  when  connected 
together,  will  closely  approximate  to  those  which  are  cast  in  one 
piece,  the  recesses  c  being  excepted.  The  point  or  share  E  may  be 
attached  to  the  mould-board  B  by  bolts  d^  which  are  attached  to 
the  under  side  of  the  point  or  share,  and  pass  through  a  projecting 
plate,  e,  at  the  under  side  of  the  mould-board.  (See  Figs.  1 
and  2.) 

*'  F  is  an  adjustable  metallic  roller,  which  is  attached  to  the  bar  A, 
JQst  back  of  the  mould-board  B.  The  axis  of  the  roller  F  is  fitted 
or  has  its  bearinc^s  in  arms//*,  which  project  obliquely  from  a  plate 
p,  said  plate  being  slotted  longitudinally,  so  that  the  bolts  A  A, 
which  secure  the  mould-board  to  the  bar,  may  pass  through  said 
slot,  the  bolts  h  having  each  a  nut  %  on  them,  by  screwing  up  which 
(he  plate  ^,  and  consequently  the  roller  F,  may  be  secured  higher  or 
lower,  as  desired. 

Aft^From  the  ab<^e  desoription  it  will  be  seen  that  the  point  or  shars 
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E  and  monld-board  B  may  be  made  to  penetrate  the  soil  at  a  greater 
or  less  depth,  as  may  be  desired,  by  adjusting  the  roller  F  and 
draught-chain,  said  roller  serving  as  a  gauge  or  guide,  and  the 
draught-chain  being  adjusted  at  the  end  of  the  beam  so  that  the 
draught  may  aid  the  roller,  and  the  point  or  share  be  made  to  have 
a  tendency  to  penetrate  the  soil  or  otherwise.  This  will  be  under- 
stood by  referring  to  Fig.  1,  in  which  it  will  be  seen  that,  by  depress- 
ing  or  lowering  the  roller  on  the  bar,  the  mould-board  will  be  less 
inclined,  and,  consequeutly,  if  the  draught-chain  or  whiffletree  be 
properly  adjusted  at  the  end  of  the  beam,  the  point  or  share  will  have 
a  greater  tendency  to  penetrate  the  earth  than  if  the  roller  were 
higher  up  on  the  bar,  the  roller  always  bearing  upon  the  eaith. 

**The  mould-board  B  does  not  cast  the  earth  from  either  side  as 
usual,  but  the  earth,  in  consequence  of  the  recesses  c  c,  will  pass 
over  the  top  of  the  mould-board  and  drop  behind  it,  so  that  no 
furrow  will  be  formed  or  left  behind  the  mould-board,  but  the  soil 
will  be  left  in  a  loose,  light  state,  permeable  to  air  and  moisture,  and 
all  grass,  weeds,  roots,  and  the  like  perfectly  cut  up.  The  mould- 
board,  by  operating  in  this  manner,  does  not,  of  course,  oast  earth, 
sods,  or  stones  upon  the  growing  plants,  as  is  frequently  the  case  in 
using  the  ordinary  shovel-plows,  which  oast  the  earth  from  either 
side  of  them.    This  is  an  important  feature  of  the  invention. 

''  The  point  or  share  E,  also,  in  consequence  of  being  made  separate, 
of  steel,  and  attached  to  the  mould-board,  may  be  readily  detached 
and  sharpened ;  and,  when  much  worn,  a  new  one  may  be  attached 
to  the  mould-board.  The  plow  is,  therefore,  not  only  rendered  far 
more  durable,  but  it  may  always  be  kept  in  perfect  order ;  for  the 
mould-board  will  last  an  indefinite  period  of  time,  if  not  being  sub- 
jected to  much  wear,  and  the  plow  will  always  be  in  order,  provided 
the  point  or  share  is  kept  in  proper  condition.  By  my  improvement 
this  can  be  done ;  but  it  cannot  be  done  when  the  mould-board  and 
share  are  cast  in  one  piece. 

**  The  ordinary  shovel-plows  cannot  be  regulated  by  the  draught^ 
chain  so  as  to  regulate  the  depth  of  the  furrow,  for  they  have  no 
guide,  the  point  or  share  merely  penetrating  the  soiL  The  roller  F 
in  my  improvement  diminishes  friction,  and  serves  as  a  more  perfect 
guide  than  the  land-side  of  ordinary  plows. 

*^  Having  thus  described  ray  invention,  I  wish  it  dstinctly  under- 
stood that  I  do  not  claim  broadly  the  idea  of  passing  a  portion  of 
the  earth  over  the  mould-board  into  the  furrow  behind,  as  I  am  aware 
that  this  has  before  been  done'. 

^  Neither  do  I  daim  applying  a  movable  mould-board  to  one  of 
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the  outer  edges  of  the  share,  as  described  in  an  applioation  of  J. 
Dmramond,  rejected  Oct.  25,  1844. 

^  Neither  do  I  claim  the  use  of  projecting  blades  at  the  outer  ends 
of  the  share,  as  described  in  the  patent  of  B.  Langdon,  granted 
June  22, 1842,  and  others  ;  but, 

^  Having  thus  described  my  invention,  what  I  daim  asnew  thereiD 
and  desire  to  secure  by  letters-patent  is  — 

''  1st,  The  inclined  shovel  mould-board  B,  formed  and  mounted 
substantially  as  described,  and  constructed  highest  at  its  outer  edges, 
BO  as  to  form  on  each  side  of  the  standard  A  a  recess,  c,  through 
which  recesses  a  portion  of  the  earth  may,  after  rising  upon  the 
mould-board,  descend -into  the  furrow  in  the  rear  of  the  plow. 

^  2d,  The  combination  with  the  beam  A  and  mould-board  B  of  the 
adjustable  wheel  F,  arranged  and  operating  substantially  as  and  for 
the  purposes  specified. 

**Paul  Drarang." 


Fig.l. 


I 
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Fig.  8. 

The  court  below,  upon  hearing,  was  of  opinion  that  the  de- 
fendants had  infringed  the  first  claim  of  the  specification,  but 
not  the  second.  An  injunction  was  thereupon  issued  against 
the  defendants  ;  and  they  were  decreed  to  pay  the  complainant 
$596.50  damages,  on  account  of  gains  and  profits  resulting  from 
the  infringement.  Both  parties  appealed  to  this  court :  Eddy 
&  Co.  from  so  much  of  the  decree  as  held  them  to  be  infringers, 
and  Dennis  from  that  part  limiting  his  damages  to  the  amount 
awarded  him. 

Mr.  JSsek  Cotven  tar  Eddy  &  Co. 
Mr.  JS.  F.  BuUard  for  Dennis. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

Dennis,  the  complainant  below,  obtained  an  injunction  and 
recovered  damages  against  Eddy  and  others  for  an  infringement 
of  his  letters-patent  for  an  improvement  in  "shovel  plows." 
The  original  letters  were  issued  on  the  twenty-third  day  of 
February,  1858,  and  the  patent  was  reissued  on  the  fourth  day 
of  August,  1868. 

The  claim  made  under  the  reissued  patent  is  in  the  wordu 
following:  — 

^  Having  thus  described  my  invention,  I  wish  it  distinctly  undei- 
stood  that  I  do  not  claim  broadly  the  idea  of  passing  a  portion  of 
the  earth  over  the  mould-board  into  the  furrow  behind,  as  1  am 
aware  that  this  has  before  been  done.  Neither  do  I  claim  applying 
a  movable  mould-board  to  one  of  the  outer  edges  of  the  share,  as 
described  in  an  application  of  J.  Drummond,  rejected  Oct.  26, 184i. 
Neither  do  I  claim  the  use  of  projecting  blades  at  the  outer  end  • 
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of  the  Rhare,  as  deseribdd  in  the  patent  of  B.  Langdon,  grantai 
June  22, 1842,  and  others;  bat, 

^  Having  thus  described  my  inyention,  what  I  claim  as  new  and 
desire  to  secure  by  letters-patent  is,  1st,  the  inclined  shovel  monld- 
board  B,  formed  and  mounted  substantially  as  described,  and  con- 
structed highest  at  its  outer  edges,  so  as  to  form  on  each  side  of  the 
standard  A  a  recess  c,  through  which  recesses  a  portion  of  the  earth 
may,  after  rising  upon  the  mould-board,  descend  into  the  furrow  in 
the  rear  of  the  plow. 

^  2d,  The  combination  with  the  beam  A  and  mould-board  B  of 
the  adjustable  wheel  F,  arranged  and  operating  substantiall}  as  and 
for  the  ourposes  specified.'^ 

The  original  patent  claimed  only  what  is  here  described  as 
the  second  claim.  The  point  of  the  reissue  is  in  the  claim  as 
first  above  set  forth. 

The  use  of  the  shovel-plow  is  in  cultivating  the  soil  between 
the  rows  of  growing  crops,  after  they  are  somewhat  advanced 
in  their  growth,  to  stir  up  and  loosen  the  soil,  and  to  free  it 
from  weeds.  This  plow  is  distinct  in  many  parts  of  its  con- 
struction, as  well  as  in  its  intended  effect,  from  the  plow  used 
in  breaking  up  the  soil ;  that  is,  from  the  plow  in  common  use. 

In  first  considering  the  claim  contained  in  both  the  original 
and  reissued  patents,  and  in  the  latter  described  as  the  second 
claim,  we  rjemark,  that  we  concur  entirely  with  the  learned 
judge  who  tried  this  case  at  the  circuit,  in  his  view  of  it. 

The  adjustable  wheel  is  the  important  feature  of  this  claim. 
The  bar  or  beam  and  the  mould-board  suggest  nothing  in  the 
way  of  novelty,  invention,  or  of  peculiarity.  The  use  of  the 
base  of  a  plow  as  a  fulcrum,  by  means  of  which  the  plowman 
can  raise  or  lower  the  point  of  the  plow,  or  turn  it  in  different 
directions,  has  long  been  in  use,  and  on  nearly  every  kind  of 
plow.  Peter  Button's  stay-iron,  rejected  in  1865,  affords  an 
illustration. 

That  an  adjustable  wheel  was  deemed  by  the  inventor  to  be 
oniit^  a  different  thing  from  the  simple  bar  or  shoe  in  ordinary 
use,  is  manifest  from  the  careful  description  of  its  advantages 
in  the  original  patent.     It  is  described  in  these  words :  — 

^*  P  is  an  adjustable  metallic  roller,  whieh  is  attached  to  the  bw 
A,  just  back  of  the  m-^v-d-board  B.    The  axis  of  the  roller- F  is 
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fitted  or  has  its  bearings  in  aims//,  which  project  obliquely  from 
a  plate  g^  said  plate  being  slotted  longitudinally,  so  that  bolts  h  A, 
which  secure  the  mould-board  to  the  bar,  may  pass  through  said 
slots,  the  bolts  h  having  each  a  nut  •  on  them,  by  screwing  up 
which  the  plate,  and  consequently  the  roller,  may  be  secured  higher 
or  lower,  as  may  be  desired." 

It  is  also  set  forth  that  the  point  or  share  of  the  plow  may 
be  made  to  penetrate  the  soil  at  a  greater  or  less  depth,  by  ad- 
justing the  roller  and  draught-chain ;  the  roller  serving  as  a 
gauge  or  guide,  and  the  draught-chain  being  adjusted  at  the 
end  of  the  beams,  so  that  the  draught  may  aid  the  roller ;  the 
point  or  share  may  be  made  to  penetrate  the  soil,  or  other- 
wise. 

The  plows  proved  to  have  been  manu&tctured  by  Eddy  &  Co., 
the  defendants,  have  none  of  them  this  element  of  an  adjusta- 
ble wheel  or  roller.  Their  plow  rests  upon  a  plain  bar  or  shoe 
of  iron.  It  has  no  mechanical  contrivance  for  fixing  the  angle 
at  which  the  point  shall  penetrate  the  earth.  This  is  done  by 
the  strength  of  the  plowman,  who  uses  the  shoe  as  a  fulcrum 
for  that  purpose. 

No  argument  is  needed  to  show  that  there  has  been  no 
violation  by  the  defendants  of  the  Dennis  patent  in  this  par- 
ticular. 

In  considering  the  effect  of  the  remaining  claim  of  the  reis* 
sue,  we  are  greatly  aided  by  the  clear  and  explicit  statement 
of  the  patentee  of  what  he  does  not  claim  as  his  invention. 

There  are  three  mechanical  advantages  in  his  plow,  which 
he  says  he  does  not  claim  to  have  invented :  — 

1st,  The  idea  of  passing  the  earth  over  the  mould-board  into 
the  furrow  behind.  This  result  is  really  the  fundamental  ad- 
vantage in  both  the  plaintiff's  and  defendants'  plows.  In  other 
words,  the  principal  benefit  to  be  derived  from  either  is  found 
in  the  fact  that  the  earth,  loosened  and  broken,  will  be  de- 
posited in  the  furrow  behind  the  plow,  the  movable  mould- 
boards  and  the  projecting  blades  at  the  outer  ends  of  the  share 
both  contributing  to  this  result.  But  the  patentee  says  that 
be  is  aware  that  this  had  been  done  before  his  invention, 
and  he  makes  no  claim  to  an  invention  or  disooyexy  in  this 
veapeot 
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2d,  The  patentee  does  not  claim  the  application  of  a  moYa- 
ble  moald-board  to  one  of  the  outer  edges  of  the  share.  This, 
he  says,  was  described  in  an  application  previously  made  (in 
1844)  by  Drummond. 

8d,  The  patentee  does  not  claim  the  use  of  projecting  blades 
at  the  outer  ends  of  the  share.  This  had  been  described  in  a 
patent  granted  to  Laugdon  in  1842. 

To  these  disclaimers  we  may  add  that  he  does  not  make  a 
claim  for  invention  in  using  the  shovel  of  this  plow  in  an  in- 
clined form.  He  does  not  even  give  the  angle  of  inclination  at 
which  it  shall  be  used,  whether  it  shall  be  75^,  like  the  old 
plows,  or  45^,  like  this  one.  Ever  since  plows  have  been  used, 
—  and  there  is  no  secular  history  of  man  in  which  the  plow  and 
the  hoe  are  not  recorded,  —  we  may  safely  believe  that  there 
has  been  an  inclination,  sometimes  greater  and  sometimes  less, 
in  the  shovel  and  mould-board.  A  perfectly  upright  shovel 
would  be  nearly  immovable,  except  in  a  light  soil  and  to  a 
very  slight  depth,  while  one  perfectly  flat  would  be  of  little 
value. 

Remembering  these  four  items  as  not  being  parte  of  the 
plaintiff's  invention,  we  are  prepared  to  consider  what  he  claims 
to  have  invented  and  desires  to  secure  by  a  patent.  In  his 
own  words,  it  is  "the  inclined  shovel  mould-board  B,  formed 
and  mounted  substantially  as  described,  and  constructed  high- 
est at  its  outer  edges,  so  as  to  form  on  each  side  of  the  standard 
A  a  recess  c,  through  which  recesses  a  portion  of  the  earth  may, 
after  rising  upon  the  mould-board,  descend  into  the  furrow  in 
the  rear  of  the  plow." 

An  inclined  shovel  mould-board,  simply  and  alone,  is  not 
spoken  of  as  an  invention.  It  had  long  been  in  use  in  other 
plows.  What  the  claim  means  to  appropriate  is  a  shovel 
"  formed  and  mounted  and  constructed  as  described."  There 
is  nothing  in  the  form  of  mounting —  that  is,  placing  it  upon  the 
beam  of  the  plow  —  that  is  peculiar.  It  is  the  construction  that 
gives  it  effect.  How  is  it  formed  and  mounted  and  constructed  ? 
He  says,  in  the  general  description,  that  it  is  a  metallic  bar  so 
formed  or  curved  that  the  front  will  form  the  beam  of  the  im- 
plement, and  the  back  an  inclined  portion  to  which  the  mould 
is  attached,  while  the  upper  edge  of  the  mould-board  is  so  sool- 
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toped  out  as  to  form  a  recess  over  which  the  earth  may  pasfr,  to 
which  is  attached  a  metallic  adjustable  roller,  serving  as^  a  gauge 
or  guide  to  regulate  the  depth  that  the  point  shall  penetrate 
the  earth. 

The  defendants  insisted  that,  like  the  other,  this  claim  also 
describes  a  combination,  of  which  the  adjustable  roller  is  an 
essential  element,  and  that  there  can  be  no  infringement  unless 
the  roller  is  used.     There  is  much  force  in  this  argument. 

There  is,  also,  another  view  of  this  part  of  the  case.  Elimi- 
nate from  this  description,  firat,  the  idea  of  an  inclined  shovel 
or  mould-board,  and,  second,  the  idea  of  passing  the  earth 
over  the  plow  into  the  furrow,  both  of  which  are  outside  of 
the  plaintiff's  invention,  and  nothing  remains,  except  a  recess 
formed  by  a  scolloped  edge  on  which  the  earth  will  pass, 
and  an  adjustable  roller  in  connection  with  the  beam  of  the 
plow. 

As  has  been  before  said,  the  defendants  have  never  used  the 
adjustable  roller.  The  infringement,  then,  if  any,  consists  in  the 
use  of  a  recess  formed  by  a  scolloped  edge  over  which  the  earth 
will  pass.  The  learned  judge  at  the  circuit  held  that  the  patent 
was  good  for  this  claim,  and  that  the  defendants  had  infringed 
it.     We  have  reached  a  different  conclusion. 

We  think  the  use  of  the  expression,  '*  scolloped  out  so  as  to 
form  a  recess,"  was  not  intended  to  say  that  the  particular  form 
in  which  the  recess  was  made  should  be  that  of  a  curve.  A 
scollop  may,  indeed,  imply  the  idea  of  a  curve,  but  in  a  vague 
and  indefinite  manner.  It  is  as  if  it  had  been  said,  it  ^^  shall 
be  so  cut  out  as  to  form  a  recess."  The  formation  of  the  recess 
was  the  idea  in  the  mind  of  the  draughtsman,  with  no  reference 
to  any  question  of  curved  lines  or  right  lines.  That  this  was 
the  fact,  is  made  evident  by  the  absence  of  the  word  **  scol- 
loped "  in  the  claim  itself,  although  used  in  the  general  descrip- 
tion. If  that  form  had  been  deemed  material,  it  would  have 
been  inserted  where  the  patentee  sets  out  with  precision  what 
it  is  that  he  claims.  In  the  claim,  it  is  described  by  the  words 
*'  constructed  highest  at  its  outer  edges,  so  as  to  form  on  each 
side  a  recess "  through  which  the  earth  may  pass.  A  recess 
made  by  the  outer  edges  being  higher  than  the  inner  parts  waa 
the  effect  intended  to  be  provided  for,  and  that  only.    If  it  bad 
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been  intended  to  describe  a  recess  made  by  a  curve,  to  the  ex^ 
elusion  of  a  recess  made  in  any  other  manner,  it  was  very  easy 
to  say  so ;  but  the  patentee  did  not  so  say,  and  we  think  he  did 
not  so  mean. 

If  the  patentee  here  had  been  the  inventor  of  the  mould- 
board  with  a  i*eces8  for  the  purpose  of  passing  the  earth  through 
it  into  the  farrow  behind,  and  had  described  his  invention  in  the 
words  used  in  his  reissued  patent,  would  it  not  have  included 
as  well  a  structure  made  by  right  lines  as  one  made  by  curved 
lines?  In  Winans  v.  Denmead^  cited  by  the  respondent's  coun- 
sel, it  is  said,  ^*  Although  a  particular  geometrical  form  is  best 
for  a  certain  purpose,  yet  other  forms,  giving  substantially  the 
same  result,  are  infringements.  The  result  need  not  be  the  same 
in  degree  if  it  be  the  same  in  kind."     15  How.  844. 

if  this  be  so,  it  can  scarcely  be  denied  that  the  words  used  in 
this  reissued  patent  include  both  forms  of  a  recess,  and  that  it 
thereby  claimed  what  was  previously  known  and  in  use ;  to  wit, 
a  structure  for  the  passage  of  the  earth  into  the  furrow  behind. 

No  testimony  is  given  that  the  sod  will  be  more  thoroughly 
broken,  the  earth  better  pulverized,  or  the  furrows  better  filled 
by  the  passage  of  the  earth  through  a  recess  made  by  curved 
lines,  than  by  its  passage  through  a  recess  of  the  same  depth 
made  by  straight  lines.  The  plaintiffs,  although  witnesses, 
gave  no  testimony  to  that  effect.  Of  our  own  knowledge,  we 
do  not  know  that  it  is  so.  As  a  matter  of  law,  certainly  we 
are  not  able  to  decide  that  the  right-lined  recess  is  any  less 
efficacious  for  the  purpose  desired  than  a  curved-line  recess. 

There  is,  indeed,  testimony  to  show  that  the  earth  and  sod 
passing  over  the  low  mould-boards  of  the  exhibit  M  were  left 
in  a  worse  condition  than  when  passed  over  the  recess  of  the 
Dennis  plow. 

In  speaking  on  this  subject,  Henry  Holmes  says  that  it  left 
the  furrow  behind  hard  and  flat,  as  if  a  log  had  been  drawn 
between  the  rows.  The  witness  Broughton  speaks  of  it  as 
throwing  a  double  furrow  outward,  and  as  leaving  the  furrow 
bare  behind. 

But  neither  of  these  witnesses  attribute  the  excellences  of  the 
one  plow  or  the  defects  of  the  other  to  the  existence  of  curved 
or  straight  lines  in  forming  the  recess. 
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To  recapitulate : 

1.  The  second  claim  of  the  plaintifiTs  spedficatic  n,  ^  the  oora^ 
bination  with  the  beam  A  and  the  mould-board  B  with  the 
adjustable  wheel  F,  arranged  and  operating  substantially  as 
used  for  the  purposes  specified,"  gives  no  cause  of  action.  It 
is  a  claim  for  a  combination  of  which  the  adjustable  wheel  F  is 
an  essential  element ;  and  it  is  not  pretended  by  any  one  that 
the  defendants  have  ever  used  an  adjustable  wheel  in  the  plows 
made  by  them. 

2.  The  first  claim  does  not  cover  an  inclined  shovel  mould- 
board  simply,  nor  does  it  cover  the  principle  of  passing  the 
earth  over  the  recess  of  the  plow  into  the  furrow  behind,  nor 
does  the  claim  cover  the  passage  of  the  earth  over  a  recess 
formed  exclusively  with  a  curved  edge.  Its  effect  is  to  provide 
for  a  recess  cut  or  carved  out  for  the  purpose  intended.  This 
is  not  novel,  the  evidence  showing  many  instances  prior  to  the 
plaintiff's  original  patent  in  which  the  principle  and  process  had 
been  used  and  patented. 

8.  There  is  no  evidence  to  show  that  there  is  any  advantage 
in  passing  the  earth  through  a  recess  formed  by  curved  lines, 
rather  than  through  a  recess  formed  by  right  lines. 

For  these  reasons,  the  decree  of  the  court  below  must  be 
reversed. 

As  Dennis  has  no  cause  of  action,  the  question  of  the  amount 
of  damages  cannot  arise. 

Decree  reversed^  and  cauBe  remanded  with  inttruetumi  to  di^ 
muB  the  bUl  with  eostB. 
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United  States  v.  Two  Huitobed  Baebels  of  Whiskby. 

1.  Distilled  spirits,  owned  by  and  found  upon  the  premises  of  a  rectifier  or  whole-' 
sale  liquor^ealer,  cannot  be  seized  as  forfeited  to  tlie  United  States,  under 
sect.  96  of  the  "  Act  imposing  taxes  on  distilled  spirits/'  ioc,t  approved  July 
20, 1868  (16  Stat.  164),  because  such  rectifier  or  wholesale  liquor-dealer  has 
knowingly  Itnd  wilfully  neglected,  omitted,  of  refused  to  cause  packages  of 
distilled  spirits  containing  more  than  twenty  gallons  each,  filled  for  shipment 
or  sale  on  his  premises,  to  be  gauged,  inspected,  and  stamped,  in  accordance 
with  the  proTisions  of  sect  26  of  the  same  act. 

S.  The  rules  and  regulations  which  the  Commissioner  of  Internal  Bevenue  ii 
authorized  by  sedt  2  of  that  act  (id.  126)  to  prescribe,  may  aid  in  carrying 
the  law  into  execution ;  but  they  cannot  change  its  positive  provisions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

April  18,  1874,  the  property  in  controversy  in  this  suit,  said 
to  be  owned  by  one  Karstendiek,  was  seized,  as  forfeited  to  the 
United  States,  by  the  collector  of  internal  revenue  for  the  first 
collection  district  of  Louisiana ;  and  it  was  at  once  libelled  by 
the  United  States  attorney  for  Louisiana,  who,  on  the  twenty- 
seventh  day  of  March,  1875,  filed  an  amended  libel,  setting  out 
the  causes  of  seizure  and  forfeiture  in  these  words,  viz. :  — 

"  For  that  the  said  Karstendiek,  at  the  time  and  place  of  seizure 
of  said  property  as  aforesaid,  being,  and  for  more  than  six  months 
prior  thereto  having  been,  a  rectifier  of  distilled  spirits,  and,  as  such, 
having  paid  the  special  tax  required  by  the  statute  of  the  United 
States,  and  being  then  and  there  on  said  premises  engaged  in  and 
carrying  on  the  business  of  rectifier  as  aforesaid,  for  and  during  the 
time  and  period  aforesaid,  did,  on  the  fifth  day  of  January,  1874, 
and  at  divers  other  times  and  dates  during  the  period  of  six  months 
aforesaid,  the  precise  times  and  dates  whereof  are  to  the  said  attor- 
ney unknown,  fill  for  shipment,  sale,  and  delivery,  on  his  said  rectify- 
ing premises,  a  lai-ge  number  of  casks,  barrels,  and  packages  with 
distilled  spirits,  the  precise  number  whereof  being  to  the  said  attor- 
ney unknown,  each  and  every  which  said  casks  and  packages,  so 
filled  as  aforesaid,  then  and  there  did  contain,  respectively,  more 
than  twenty  gallons  of  distilled  spirits,  and  did  then  and  there,  as 
to  each  and  all  of  said  casks  and  packages  aforesaid,  wilfully  and 
knowingly  omit,  neglect,  and  refuse  to  procure  and  cause,  as  by 
the  statute  of  the  said  United  States  he  was  then  and  there  to  do, 
in  carrying  on  snd  conducting  his  said  business  of  rectifier  as  afi>r» 
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said,  a  United  States  ganger  to  then  and  there  gauge  and  inspect 
the  said  casks  and  packages,  and  to  place  thereon  the  stamps  re- 
quired by  law,  contrary  to  the  form  of  the  statute  of  the  United 
States  in  such  case  made  and  provided,  by  reason  whereof,  and  by 
force  of  the  statutes  of  the  United  States  in  such  case  made  and 
provided,  all  the  said  distilled  spirits  hereinbefore  enumerated 
and  described,  found  and  seized  at  the  time  and  place  aforesaid, 
and  so  owned  by  the  said  Karstendiek  aforesaid,  at  the  time  and 
nnder  the  circumstances  aforesaid,  became  forfeited  to  the  United 
States. 

*'  For  that  the  said  Karstendiek,  at  the  time  and  place  of  seizure 
of  said  property  as  aforesaid,  being,  and  for  more  than  six  months 
prior  thereto  having  been,  a  wholesale  liquor-dealer  as.  aforesaid, 
for  and  daring  the  time  and  period  aforesaid,  did,  on  the  fifth  day 
of  January,  1874,  and  at  divers  other  times  and  dates  during  the 
period  of  six  months  aforesaid,  the  precise  times  and  dates  whereof 
are  to  the  said  attorney  unknown,  fill  for  shipment,  sale,  and  deliv- 
ery, on  his  said  premises,  a  large  number  of  casks,  barrels,  and 
packages  with  distilled  spirits,  the  precise  number  whereof  being  to 
the  said  attorney  unknown,  each  and  every  which  said  casks  and 
packages,  so  filled  as  aforesaid,  then  and  there  did  contain,  respec- 
tively, more  than  twenty  gallons  of  distilled  spirits,  and  did  then  and 
there,  as  to  each  and  all  of  said  casks  and  packages  aforesaid,  wil- 
fully and  knowingly  omit,  neglect,  and  refuse  to  procure  and  cause, 
as  by  the  statute  of  the  said  United  States  he  was  then  and  there  to 
do,  in  carrying  on  and  conducting  his  said  business  of  wholesale 
liquor-dealer  as  aforesaid,  a  United  States  gauger  then  and  there  to 
gauge  and  inspect  the  said  casks  and  packages,  and  to  place  thereon 
the  stamps  required  by'  law,  contrary  to  the  form  of  the  statute  of 
the  United  States  in  such  case  made  and  provided,  by  reason 
whereof,  and  by  force  of  the  statutes  of  the  United  States  in  such 
case  made  and  provided,  all  the  said  distilled  spirits  hereinbefore 
enumerated  and  described,  found  and  seized  at  the  time  and  place 
aforesaid,  and  so  owned  by  the  said  Karstendiek  aforesaid,  at  the 
time  and  under  the  circumstances  aforesaid,  became  forfeited  to  the 
United  States." 

Twenty-five  barrels  of  the  whiskey  seized  were  never  the  prop- 
erty of  Ejtrstendiek,  but  were  claimed  by  and  found  to  belong 
to  other  parties.  All  the  claimants  demurred  to  the  informa- 
tion, upon  the  ground  that  neither  count  set  forth  or  alleged 
any  facta  warranting  the  seizure  or  forfaitnra.  ol  the  lii^uozs. 
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The  demurrer  *wbb  snstained  and  the  information  dismiflaed. 
The  oaae  -was  then  brought  here.  * 

Mr.  Assistant  Attomey-Oeneral  Smith  for  the  United  States. 
Mr.  J.  D.  RousBy  contra. 

Mr.  Chief  Jxtstiob  Wattb  delivered  the  opinion  of  the  court. 

This  case  presents  the  question,  whether  property  owned  by 
and  found  upon  the  premises  of  a  rectifier  or  wholesale  liquor- 
dealer  can  be  seized  as  forfeited  to  the  United  States,  under 
sect.  96  of  the  -^^  Act  imposing  taxes  on  distilled  spirits,"  &c., 
passed  July  20,  1868,  15  Stat.  164,  because  such  rectifier  or 
wholesale  liquordealer  has  knowingly  and  wilfully  neglected, 
omitted,  or  refused  to  cause  packages  of  distilled  spirits  contain 
ing  more  than  twenty  gallons  each,  filled  for  shipment  or  sale  on 
his  premises,  to  be  gauged,  inspected,  and  stamped,  in  accord- 
ance with  the  provisions  of  sect.  25  of  the  same  act. 

Sect.  25  provides,  that  whenever  any  cask  or  package  of 
rectified  spirits  shall  be  filled  for  shipment,  sale,  or  delivery  on 
the  premises  of  any  rectifier  who  shall  have  paid  the  special 
tax  required  by  law,  it  shall  be  the  duty  of  a  United  States 
ganger  to  gauge  and  inspect  the  same,  and  place  thereon  an 
engraved  stamp  of  a  particular  kind ;  and  whenever  any  cask 
or  package  of  distilled  spirits  shall  be  filled  for  the  same  pur- 
pose on  the  premises  of  any  wholesale  liquor-dealer,  it  shall  be 
the  duty  of  the  United  States  ganger  to  gauge,  inspect,  and 
stamp  the  same  in  a  like  manner. 

Sect.  96  provides,  "that  if  any  .  .  .  rectifier  or  wholesale 
liquor-dealer  .  .  .  shall  knowingly  and  wilfully  omit,  neglect, 
or  refuse  to  do,  or  cause  to  be  done,  any  of  the  things  required 
by  law  to  be  done  in  the  carrying  on  or  conducting  of  his  busi- 
ness, or  shall  do  any  thing  by  this  act  prohibited,  if  there  be  no 
specific  penalty  or  punishment  imposed  by  any  other  section 
for  the  neglecting,  omitting,  or  refusing  to  do,  or  for  the  doing 
or  causing  to  be  done,  the  thing  required  or  prohibited,  he 
shall'  pay  a  penalty  of  t(l,000,  and  ...  all  distilled  spirits 
or  liquors  owned  by  him,  or  in  which  he  has  any  interest  as 
owner,  .  ;  .  shall  be  forfeited  to  the  United  States." 

Sect.  57  provides,  that  "  all  distilled  spirits  found,  after  thirty 
days  from  ibe  time  this  act  takes  effect,  in  any  cask  or  package 
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containing  five  gallons  or  more,  without  haying  thereon  each 
mark  abd  stamp  required  therefor  by  this  act,  shall  be  forfeited 
to  the  United  States." 

Sect.  26  does  not  specifically  impose  the  duty  upon  the  ree- 
nfier  or  wholesale  dealer  of  causing  or  procuring  the  filled  casks 
to  be  gauged,  inspected,  or  stamped.  It  is  made  the  duty  of 
the  ganger  to  do  the  gauging,  inspecting,  and  stamping,  but  not, 
in  terms  of  the  dealer,  to  cause  it  to  be  done.  If  there  were 
nothing  more,  it  would  be  clear  that  any  omission  of  the  recti 
fier  or  dealer  to  act  in  the  matter  would  not  be  a  cause  of  for- 
feiture. Sect.  96  was,  however,  undoubtedly  intended  to  impose 
upon  rectifiers  and  wholesale  liquor-dealers  the  duty  of  doing, 
or  causing  to  be  done,  every  thing  pertaining  to  their  respective 
occupations  which  was  necessary,  in  order  to  enable  others  act- 
ing under  the  law  to  do  what  was  required  of  them.  If  they 
failed  in  this,  and  there  was  no  other  penalty  provided  for  the 
neglect,  they  were  subjected  to  the  provisions  of  that  section. 
If,  however,  by  any  other  section  a  specific  duty  was  imposed 
on  them,  which,  if  performed,  would  enable  the  other  parties  to 
act  in  the  proper  manner,  and  a  penalty  was  prescribed  for  the 
omission  to  perform  such  duty,  they  were  not  to  be  proceeded 
against  under  sect.  96.  It  was  not  intended  by  Congress  in  that 
section  to  add  to  the  already-existing  penalties  for  an  offence, 
but  to  provide  for  omitted  cases  only.  The  object  evidently 
was  to  so  contrive  the  machinery  of  the  law  that  when  one  part 
was  set  in  motion  the  rest  must  follow. 

If,  then,  it  is  found  that  by  some  other  section  of  the  act  a 
penalty  is  imposed  upon  the  rectifier  or  wholesale  dealer,  as  a 
consequence  of  the  failure  of  the  ganger  to  stamp  the  casks 
filled  on  his  premises  for  shipment,  sale,  or  delivery,  it  may 
fairly  be  presumed  that  this  was  the  penalty  he  was  to  suffer 
for  neglecting  to  procure  the  stamping  to  be  dqne ;  for  the 
gauging  and  inspecting,  under  the  law,  are  only  preliminary  to 
the  stamping.  The  only  neglect  he  could  be  charged  with 
under  sect.  96  would  be  a  failure  to  make  known  at  the  proper 
office  that  there  were  on  his  premises  packages  requiring  the 
action  of  the  gauger,  under  sect.  25.  Now,  sect.  67  provides, 
that  if  packages  of  distilled  spirits  are  found  on  his  premises 
containing  five  gallons  or  more  each,  which  do  not  have  upon 
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them  each  mark  or  stamp  required  by  the  law,  they  shall  be 
forfeited.  This,  then,  is  a  specific  penalty  provided  for  the  fail- 
are  to  procure  or  cause  the  stamping  to  be  done  on  packages  of 
five  gallons  and  upward ;  and  it  follows  the  packages  wherever 
found.  The  unstamped  packages  in  this  case  contained  each 
twenty  gallons  or  more. 

It  has  been  contended,  however,  that  this  special  provision 
of  sect.  67  applies  only  to  distilled  spirits  on  hand  when  the 
act  of  1868  was  passed.  Such  seems  to  have  been  the  opinion 
of  Judge  Ballard,  of  the  Kentucky  district,  as  reported  in  the 
case  of  United  States  v.  Thirty-seven  Barrels  of  Apple  Brandy^ 
11  Int.  Rev.  Rec.  186 ;  but  since  that  time,  in  1871,  Judge 
Lowell,  of  the  Massachusetts  district,  has  decided  the  other 
way.  United  States  v.  Ninety-five  Barrels  of  Distilled  Spirits^ 
14  id.  6.  Judge  Knowles,  of  the  Rhode  Island  district,  after- 
wards followed  this  ruling  of  Judge  Lowell.  United  States  v. 
Thirtyfour  Barrels  Distilled  Spirits^  18  id.  188.  Other  able 
district  judges  have  decided  that  sect.  96  did  apply  to  this  class 
of  omissions,  but  it  nowhere  appears  from  their  opinions  that 
their  attention  was  called  to  the  provision  of  sect.  67.  United 
States  V.  One  Rectifying  Establishment^  11  id.  46,  decided  in 
1869,  in  the  northern  district  of  Mississippi,  and  United  States 
V.  One  Hundred  and  Thirty-three  Casks  Distilled  Spirits^  id. 
191,  decided  not  long  after  in  the  California  district.  The 
circuit  judge  in  this  case  has  decided  in  accordance  with  the 
opinions  of  Judges  Lowell  and  Knowles,  and  held  that  sect.  67 
did  apply.  The  rulings  of  two  commissioners  of  internal  rev- 
enue are  to  the  same  effect,  one  dated  Sept.  10, 1869, 10  id.  97, 
and  the  other.  May  13, 1871, 18  id.  170 ;  and  it  seems  to  us  that 
this  is  the  proper  construction  of  the  law.  It  is  true  that  the 
clause  referred  to  is  found  in  a  section  of  the  statute  which 
relates  especially  to  spirits  on  hand  when  the  law  was  passed  ; 
but  it  is  general  in  its  terms,  and  broad  enough  to  cover  the 
case.  As  was  well  said  by  Judge  Lowell  in  the  case  against 
ninety-five  barrels  of  distilled  spirits,  ^^  to  limit  the  meaning 
will  not  only  require  us  to  read  *  act '  as  if  it  were  '  section,'  but 
to  disregard  ^  each ; '  because  there  is  but  one  particular  stamp 
required  by  this  section,  and  this  would  naturally  be  mentioned 
*  as  the  stamp  requii*ed  by  the  section,'  or  some  such  exprea- 
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sion."  And  again,  as  is  also  said  by  the  same  judge,  ^^  It  is 
proper  and  usual  that  the  goods  which  are  not  stamped  should 
be  forfeited,  and  it  is  so  provided  in  respect  to  cigars  and 
tobacco,  by  sects.  70  and  90  ;  but  there  is  no  provision  for  forfeit- 
ing unstamped  spirits,  unless  it  be  the  one  in  question." 

The  rules  and  regulation  which  the  Commissioner  of  Inter- 
nal Revenue  is  authorized  by  sect.  2  to  prescribe  cannot  have 
the  effect  of  bringing  the  case  under  the  operation  of  the  pen- 
alty provided  in  sect.  96,  if  it  was  already  covered  by  sect.  57. 
The  regulations  of  the  department  cannot  have  the  effect  of 
amending  the  law.  They  may  aid  in  carrying  the  law  as  it 
exists  into  execution,  but  they  cannot  change  its  positive  pro- 
visions. Decree  affirmed. 


Rahboad  Company  v.  Dxtrant. 

1.  Where  a  conreyance  of  real  estate  is  made  to  the  grantee,  as  "  trustee/'  with- 

out setting  forth  for  whom  or  for  what  purpose  he  is  trustee,  parol  eyidenoe 
is  admissible  to  establish  the  fact 

2.  A  trustee  cannot  claim  adverselj  to  those  for  whom  he  acquired  and  holds  the 

property. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska. 

This  was  a  bill  in  equity  by  the  Union  Pacific  Railroad 
Company  against  Thomas  C.  Durant,  to  compel  his  conveyance 
to  the  company  of  certain  lots  and  lands. 

The  case  made  by  the  complainant,  in  its  bill,  is  substantially 
this :  That  in  the  month  of  November,  1863,  the  Union  Pacific 
Railroad  Company,  having  commenced  surveys  at  or  in  the 
vicinity  of  Omaha,  for  the  purpose  of  ascertaining  the  best 
point  for  the  location  of  the  eastern  terminus  of  its  road,  and 
the  most  practicable  route  thence  westward,  certain  citizens  of 
Omaha  proposed  to  the  engineer  in  charge  of  said  surveys  to 
convey  to  the  defendant,  the  then  vice-president  and  principid 
managing  officer  and  agent  of  the  company,  for  its  use,  certain 
tracts  of  lands  and  certain  lots  therein  described,  ''  said  convey- 
ances to  be  made  conditional  upon  the  location  of  the  said  eastern 
terminus  within  one  and  a  quarter  miles  of  Famham  Straet, 
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tbence  running  west  from  said  point  towards  the  Platte  Valley ;  ** 
that  such  proposal  was  accepted,  and  the  conditions  performed, 
and  that  the  several  parties,  being  satisfied  therewith,  made 
conveyances  according  to  their  agreement,  but  by  the  express 
direction  of  the  defendant  his  name  was  inserted  therein  as 
grantee  and  trustee;  that  the  said  conveyances  recited  that 
they  were  made  "  in  consideration  of  the  location  of  the  eastern 
teiminus  of  the  Union  Pacific  Railroad  at  Omaha,  within  one 
and  a  quarter  miles  of  Farnham  Street,  thence  running  west 
from  said  point  to  the  Platte  Valley ; "  that  it  was  the  inten- 
tion of  the  donors  to  convey,  and  that  the  defendant  took  the 
lands  and  lots  in  trust  for  the  company,  it  having  furnished  the 
consideration  therefor,  and  still  so  holds  the  same,  but  has  re- 
fused, upon  request,  to  convey  to  the  company.  The  bill  prays 
for  a  decree  to  compel  him  to  execute  the  trust  and  convey 
them  to  the  complainant. 

The  substance  of  the  answer  is  that  the  company  did  not 
fix  the  location  of  the  eastern  terminus  or  the  westward  route 
of  the  road,  but  that  the  surveys  therefor  were  made  at  the 
defendant's  individual  expense,  and  under  his  management 
and  direction ;  that  the  proposed  donation  was  intended  to  be 
made  to  him  individually,  in  order  to  secure  his  influence  with 
the  president  and  the  company  in  establishing  said  terminus 
and  route ;  that  the  word  ^^  trustee  "  was  inserted  in  said  deeds 
solely  at  his  own  instance,  to  declare  a  trust  in  favor  of  the 
grantors,  in  case  of  a  non-performance  of  the  conditions  of  the 
agreement ;  that  he  has  conveyed  to  the  corporation  a  portion 
of  the  lands  necessary  to  its  use,  but  that  the  residue  he  still 
holds ;  that  the  sole  consideration  of  said  conveyances  was  the 
location  of  the  eastern  terminus  within  one  mile  and  a  quarter 
of  Famham  Street,  and  the  approval  of  the  route  westward  by 
the  president,  in  whom  alone  was  vested  the  power  to  locate 
the  said  terminus  or  the  said  route ;  that  the  condition  of  the 
contract  never  was  complied  with,  and  that  therefore  thei*e  has 
been  a  reversion  of  the  lots  and  lands  to  the  grantors,  for 
whom  he  holds,  and  who  should  be  made  parties  to  the 
action. 

Upon  the  final  hearing  the  court  dismissed  the  bill,  on  the 
ground,  as  to  most  of  the  property  in  controversy,  that  the  pio- 
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posal  parsuant  to  which  the  conveyanoes  were  subseqiuuitly 
executed  to  the  defendant  as  trustee  was  secured  by  an  illegal 
and  oppressive  exercise  of  his  power  as  the  acting  president 
and  active  manager  of  the  company,  and  that  he  held  the  prop- 
erty as  trustee  for  the  donors,  except  as  to  certain  tracts,  which, 
it  was  admitted,  he  had  received  as  trustee  for  the  company. 
From  the  decree  dismissing  the  bill  this  appeal  was  taken. 

Mr.  Andrew  J.  Poppletan  for  the  appellant. 
Mr,  James  M.  Woolwarih^  contra. 

Mb.  Justice  Swatnb  delivered  the  opinion  of  the  court. 

There  are  no  questions  of  law  or  fact  of  any  difficulty  in  this 
case.     A  brief  opinion  will  be  sufficient  to  dispose  of  it. 

An  examination  of  the  record  has  satisfied  us  that  the  con- 
sideration for  the  conveyances  to  the  appellee  proceeded  wholly 
from  the  appellant ;  that  the  appellee  took  the  titles  in  trust ; 
that  he  was  a  trustee ;  that  the  appellant  was  the  cestui  que  trutt ; 
and  that  the  appellee  has  stood  in  that  relation  ever  since  the 
conveyances  were  executed  to  him,  and  that  he  still  holds  the 
premises  in  that  capacity.  This  is  the  whole  case.  The  claim 
of  the  appellee  that  he  took  the  titles  in  trust  for  the  grantors 
is  absurd  upon  its  face,  and  contradicted  by  the  proofs.  If  the 
grantors  intended  to  deny  the  right  of  the  company  to  demand 
/ihe  performance  of  the  contract,  why  did  they  convey  at  all  ? 
Potior  est  conditio  defendentie.  Why  interpose  a  trustee  ?  and 
especially  why  recite  in  the  deeds  that  the  condition  of  the  sub- 
scriptions had  been  fulfilled  ? 

These  suggestions  set  in  a  strong  light  the  character  of  this 
pretence. 

But  it  is  said  the  conveyances  grew  out  of  an  illegal  transac- 
tion between  the  company  and  the  grantors.  To  this  there 
are  several  answers.  The  grantors  have  voluntarily  executed 
the  contract.     They  have  not  intervened,  and  do  not  complain. 

The  conveyances  to  the  trustee  were,  in  the  view  of  the  law, 
the  same  thing  as  if  they  had  been  to  the  company.  The  transac- 
tion between  the  parties  in  interest  was  thus  finally  closed.  There 
will  be  neither  more  nor  less  of  illegality  between  the  original 
parties,  whether  the  trustee  does  or  does  not  respond  to  his 
obligation  to  the  company.    In  that  obligation  there  is  no  pre* 
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tenoe  for  saying  there  is  any  taint  of  any  kind ;  and  it  is  that 
obligation  alone  which  it  is  sought  to  enforce  by  this  proceed* 
ing.  All  the  deeds  but  one  designate  the  appellee  as  ^*  trustee," 
without  setting  forth  for  whom  or  for  what  purpose.  Parol 
evidence  was  admissible  to  show  these  things.  The  designa- 
tion alone  was  sufficient  to  deyolye  the  duty  of  inquiry  upon 
any  third  person  dealing  with  the  property.  Duncan  v.  Jaudon^ 
15  Wall.  165;  Shaw  y.  Spencer  and  Others,  100  Mass.  321; 
Sharp  V.  Taylor,  2  Ph.  801 ;  McBlair  v.  CHhbs,  17  How.  282 ; 
Brooks  V.  Martin,  2  Wall.  70.  The  appellee  cannot  claim  ad- 
versely to  those  for  whom  he  acquired  and  holds  the  property. 
The  rights  of  others,  if  such  rights  exist,  do  not  concern  him. 
He  cannot  vicariously  assert  them. 

The  office  of  a  trustee  is  important  to  the  community  at 
large,  and  frequently  most  so  to  those  least  able  to  take  care 
of  themselves.  It  is  one  of  confidence.  The  law  regards  the 
incumbent  with  jealous  scrutiny,  and  frowns  sternly  at  the 
slightest  attempt  to  pervert  his  powers  and  duties  for  his  own 
benefit.  The  tenant  cannot  deny  the  title  of  his  landlord.  A 
mtUto  fortiori  ought  not  the  trustee  to  be  permitted  to  deny 
that  of  his  beneficiary. 

The  position  assumed  by  the  trustee  in  this  case  is  not  unlike 
that  of  one  who,  having  deprived  the  owner  of  the  possession  of 
his  property,  when  called  to  account  civilly  or  criminally,  should 
insist  that  the  owner's  title  was  fatally  tainted  with  fmud,  and 
that  hence  the  offender  had  the  right  to  ^^  take  and  carry  away,'' 
and  keep  and  enjoy,  the  property  himself  with  impunity. 

The  conduct  of  the  appellee,  stripped  of  the  verbiage  with 
which  it  has  been  surrounded,  and  viewed  in  its  nakednesa, 
strongly  offends  the  moral  sense  of  the  judicial  mind. 

The  decree  will  be  reversed,  and  the  cause  remanded  with 
directions  to  enter  a  decree  in  favor  of  the  complainant ;  and 
it  is  So  ordered. 
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Unttbd  States  v.  Makn. 

Under  lect.  8177  ot  the  Reviaed  Statutes,  authorizing  any  collector,  deputy 
collector,  or  inspector,  to  enter,  in  the  daytime,  any  building  or  place  where 
any  article*  or  objects  subject  to  tax  are  made,  produced,  or  kept,  within  hie 
district,  so  far  as  it  may  be  necessary  for  the  purpose  of  examining  said  arti- 
cles or  objects,  the  United  States  brought  suit  against  the  cashier  of  a  national 
bank,  baring  charge  of  its  place  of  business,  where  were  kept  checks  drawn 
upon  and  paid  by  it,  who  refused  to  permit  the  collector  of  the  proper  dis- 
trict to  examine  said  bank-checks.  Held,  that  the  declaration  was  bad  in  not 
alleging  that  the  paid  checks  on  the  bank  remaining  in  its  possession  were 
not  duly  stamped  at  the  time  they  were  made,  signed,  and  issued. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

This  is  an  action  by  the  United  States  to  recoyer  from  the 
defendant  f500,  as  a  forfeiture  for  an  alleged  violation  of  sect. 
8177  of  the  Revised  Statutes. 

The  complaint  alleges  that  on  the  7th  of  January,  1875,  in 
the  daytime,  in  the  city  of  St.  Paul,  Minn.,  the  defendant, 
Walter  Mann,  who  was  then  and  there  the  vice-president  of 
the  Merchants*  National  Bank  of  St.  Paul,  had  the  charge  and 
superintendence  of  the  place  of  business,  to  wit,  the  rooms  and 
vaults  occupied  by  said  bank,  in  which  said  place  of  business 
were  then  and  there  kept  by  said  bank  certain  articles  subject 
to  tax,  to  wit,  certain  bank-checks  which  had  therotofore  been 
drawn  upon  and  paid  by  said  bank,  a  more  particular  descrip- 
tion whereof  is  to  the  plaintiff  unknown. 

That  the  defendant,  having  then  and  there  the  charge  and 
superintendence  of  the  said  place  of  business  of  said  bank  in 
which  were  then  and  there  kept  the  aforesaid  paid  bank-checks, 
was,  by  Irving  Todd,  who  was  then  and  there  the  collector  of 
the  internal  revenue  of  the  United  States  in  and  for  the  col- 
lection district  of  which  the  said  city  was  then  and  is  a  part, 
and  who  had  then  and  there  entered  the  said  place  of  business 
of  said  bank  for  the  purpose  of  examining,  as  such  collector, 
the  said  paid  bank-checks,  then  and  there  duly  requested  to 
suffer  him,  the  said  collector,  as  such,  to  examine  the  paid  bank- 
checks  aforesaid,  so  kept  by  said  bank  then  and  there  in  its  said 
place  of  business,  and  that  the  said  defendant  then  and  there 
refused  to  suffer  the  said  collector  to  examine  said  checks,  or 
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any  one  or  part  of  the  same,  contrary  to  the  statute  in  snch  case 
made  and  provided. 

The  defendant  demurred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  having  been  sustained,  and  judgment  rendered 
for  the  defendant,  the  United  States  brought  the  case  here. 

The  Solicitor- General  for  the  United  States. 
Mr*  George  L.  Otis^  contra. 

Mb.  Justice  Cliffobd  delivered  the  opinion  of  the  court. 

Authority  is  given  to  any  collector,  deputy-collector,  or  in- 
spector of  internal  revenue  to  enter,  in  the  daytime,  any  build- 
ing or  place  within  his  district,  where  any  articles  or  objects 
subject  to  such  taxation  are  made,  produced,  or  kept,  so  far  as 
it  may  be  necessary  for  the  purpose  of  examining  such  objects 
or  articles ;  and  the  provision  is,  that  any  owner  of  such  building 
or  place,  or  any  person  having  the  agency  or  superintendence 
of  the  same,  who  refuses  to  admit  such  officer,  or  suffer  him  to 
examine  such  articles  or  objects,  shall*  for  every  such  refusal 
forfeit  IJ500.    Rev.  Stat.,  sect.  3177. 

Founded  upon  that  provision  in  the  act  of  Congress,  the  com- 
plaint filed  in  the  Circuit  Court  alleges  and  charges  that  the 
defendant,  having  at  the  time  mentioned  the  care  and  superin- 
tendence of  the  described  bank  and  its  place  of  business,  in 
which  certain  paid  bank-checks  were  then  and  there  kept,  re- 
fused then  and  there  to  suffer  the  collector  of  the  district,  who 
then  and  there  entered  the  bank  for  the  purpose,  to  examine 
the  said  paid  bank-checks  so  kept  then  and  there  in  said  place 
of  business,  though  thereto  requested  by  the  collector,  which 
said  refusal  was  then  and  there  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Service  was  made,  and  the  defendant  appeared  and  demurred 
to  the  complaint.  Hearing  was  had,  and  the  court  sustained 
the  demurrer,  the  reasons  for  the  conclusion  not  being  exhibited 
in  the  transcript ;  but  the  record  contains  a  statement  to  the 
effect  that  the  plaintiffs  standing  on  their  complaint,  the  court 
rendered  judgment  for  the  defendant.  Error  was  assigned  by 
the  plaintiffs,  and  they  sued  out  the  present  writ  of  error.  It 
ii  now  contended  by  the  United  States  that  the  judgment  was 
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for  the  wrong  party ;  that  it  should  have  been  rendered  for  the 
plaintiffs,  and  not  for  the  defendant,  which  is  the  only  error 
assigned  for  the  consideration  of  this  coart. 

Bank-checks,  drafts,  or  notes  for  the  payment  of  money,  drawn 
upon  any  bank,  broker,  or  trust  company,  at  sight  or  on  demand, 
are  subject  to  a  tax  of  two  cents,  to  be  paid  by  the  person  who 
makes,  signs,  or  issues  the  same,  or  for  whose  use  or  benefit  the 
same  are  made,  signed,  or  issued.  18  Stat.  310;  Rev.  Stat., 
sect.  3418.  Exceptions  exist  to  that  requirement  in  behalf  of 
Federal  and  State  officers,  and  in  behalf  of  county,  town,  and 
other  municipal  corporations,  when  in  the  strict  exercise  of 
functions  belonging  exclusively  to  their  ordinary  governmental 
or  municipal  capacity.     Id.,  sect.  8420. 

Cases  arise  where  such  an  instrument  is  issued  withoiit  being 
duly  stamped ;  and  in  such  a  case  the  provision  is,  that  neither 
the  instrument  nor  any  copy  thereof  shall  be  admitted  or  used 
in  evidence  in  any  court  until  a  legal  stamp  denoting  the  amount 
of  the  tax  is  affixed  thereto,  as  prescribed  by  law.  Instruments 
of  the  kind  are  required  to  be  stamped  at  the  time  of  their 
issue ;  and  the  provision  is,  that  unless  a  stamp  or  stamps  of  the 
proper  amount  shall  be  affixed  to  the  same,  and  cancelled,  it 
shall  not  be  lawful  to  record  the  instrument,  and  that  the  record 
if  so  made  shall  be  utterly  void.  Provision  is  also  made  that 
parties  violating  those  regulations,  by  making,  signing,  or  issuing 
any  such  instrument,  document,  or  paper,  without  being  duly 
stamped,  shall  for  every  such  offence  forfeit  the  sum  of  $50, 
and  that  the  unstamped  instrument  shall  be  deemed  invalid  and 
of  no  effect.     Id.,  sect.  8422. 

Such  officer  may  enter,  in  the  daytime,  any  building  or  place 
within  his  district  where  any  articles  or  objects  subject  to  taxa- 
tion are  made,  produced,  or  kept,  so  far  as  it  may  be  necessary 
for  the  purpose  of  examining  said  articles  or  objects.  Unless 
articles  or  objects  of  taxation  are  made,  produced,  or  kept  in 
any  building  belonging  to  another,  the  collector  derives  no  au- 
thority under  that  act  to  enter  the  building  at  all ;  and  even 
then  his  right  to  enter  the  same  is  strictly  limited  by  the  words, 
^^  so  far  as  it  may  be  necessary  for  the  purpose  of  examining 
such  articles  or  objects.'* 

Where  articles  or  objects  subject  to  taxation  are  HUide^  pR^ 
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dnced,  or  kept  in  any  building,  by  whomsoeyer  owned^  the  pro* 
vision  is  that  the  collector  or  other  officer  named  may  enter 
the  same,  so  far  as  it  may  be  necessary  for  the  purpose  of  ex- 
amining said  articles  or  objects ;  but  the  act  of  Congress  gives 
the  officer  no  authority  whatever  to  entet  the  building  of  an- 
other for  any  other  purpose  than  that  which  the  act  specifically 
describes. 

Strictly  limited  as  the  right  conferred  is,  it  is  a  privilege  easily 
defined ;  and  it  is  equally  clear  that  the  prohibition  addressed 
to  the  owner  or  person  in  charge  of  the  place  of  business  is 
explicitly  confined  to  the  refusal  to  suffer  the  officer  to  enter 
the  building  where  the  articles  or  objects  subject  to  taxation 
are  made,  produced,  or  kept,  for  the  special  purpose  particularly 
set  forth  in  the  section.  Owners  of  such  a  building,  or  persons 
having  the  agency  or  superintendence  of  the  same,  are  forbidden 
to  refuse  to  admit  the  collector,  deputy-collector,  or  inspector 
to  enter  such  building  for  the  described  special  purpose ;  and 
the  provision  is,  that  if  they  do  so  refuse,  and  do  not  suffer  the 
officer  to  examine  such  articles  or  objects,  they  shall  for  every 
such  refusal  forfeit  9500. 

Persons  other  than  the  owner  of  the  building  or  place  of 
business  cannot  be  held  liable  to  the  penalty  prescribed  in  the 
section,  unless  it  be  alleged  and  proved  that  he  or -they  had  at 
the  time  the  agency  or  superintendence  of  the  same,  and  that 
it  was  a  building  or  place  where  articles  or  objects  subject  to 
taxation  were  made,  produced,  or  kept,  and  that  the  person  or 
persons  accused  of  having  violated  the  prohibition  of  the  section 
then  and  there  refused  to  allow  the  officer  to  enter  the  building 
or  place  of  business  for  the  described  purpose,  or  to  suffer  him 
to  examine  the  articles  or  objects  subject  to  taxation  then  and 
there  kept  in  said  building  or  place  of  business. 

Informations  for  offences  or  penalties  created  and  defined  by 
statute,  like  indictments,  must  follow  the  words  of  the  statute ; 
and  where  there  is  no  substantial  departure  from  that  require- 
ment, the  information,  like  the  indictment,  is  in  general  suffi- 
cient, except  in  cases  where  the  statute  is  elliptical,  or  where 
by  necessary  implication  other  constituents  are  component  parts 
of  the  offence.  Offences  created  by  statute  as  well  as  offences 
All  ooMhitton  law  consist,  with  rare  exceptions,  of  more  thas  one 
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ingredient ;  and  the  rule  is  universal,  that  every  ingredient  of 
which  the  offence  is  composed  must  be  accurately  and  clearly 
expressed  in  the  indictment  or  information,  or  the  pleading  will 
be  held  bad  on  demurrer.  United  States  v.  Cook^  17  Wall.  168; 
1  Bishop,  Cr.  Pro.  (2d  ed.),  sect.  81 ;  Archb.  Cr.  PI.  &  Ev. 
(18th  ed.)  64. 

Orders  for  the  payment  of  money,  including  checks  and 
drafts  drawn  upon  any  bank,  banker,  or  trust  company,  are 
subject  to  a  tax  of  two  cents ;  and  it  is  understood  to  be  the 
opinion  of  the  department  that  the  exaction  specified  is  a  tax 
upon  the  instrument  to  be  paid  by  the  person  who  makes,  signs, 
or  issues  the  same,  or  the  person  for  whose  use  or  benefit  the 
order  or  check  was  made,  signed,  or  issued.  18  Stat.  810 ; 
Rev.  Stat.,  sect.  3418. 

Suppose  that  is  so,  then  it  may  perhaps  be  suggested  that  a 
bank-check,  though  paid,  if  it  was  made,  signed,  and  issued 
without  being  duly  stamped  with  a  stamp  denoting  the  amount 
of  the  tax,  is  still  an  article  or  object  subject  to  taxation  within 
the  meaning  of  the  provision  under  consideration,  unless  it  can 
be  held  that  the  tax  is  merged  in  the  penalty  prescribed  for 
the  violation  of  the  requirement  that  the  instrument  shall  be 
stamped  at  the  time  it  is  made,  signed,  and  issued.  Id.,  sect. 
8421. 

Such  a  question  may  arise  in  a  subsequent  case ;  but  it  is 
wholly  unnecessary  to  discuss  it  in  the  case  before  the  court,  as 
it  is  not  alleged  in  the  information  that  the  paid  bank-checks 
therein  described  were  not  duly  stamped  at  the  time  the  same 
were  made,  signed,  and  issued,  as  required  by  the  act  of  Con- 
gress. Instead  of  that,  the  charge  in  the  information  is  to  the 
effect  that  the  paid  bank-checks  were  then  and  there  kept  in 
the  bank  or  place  of  business  then  and  there  under  the  charge 
and  superintendence  of  the  defendant ;  that  the  collector  of  the 
district  then  and  there  entered  the  said  bank  or  place  of  busi- 
ness for  the  purpose  of  examining  the  said  paid  bank-checks, 
and  that  he,  the  collector,  then  and  there  requested  the  defend- 
ant to  suffer  him  to  examine  the  said  paid  bank-checks  so  kept 
by  the  said  bank  then  and  there  in  their  said  place  of  business ; 
and  that  the  defendant  then  and  there  refused  the  said  request 
of  Ihe  said  collector.     Matters  not  alleged  in  the  informatioii 
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cannot  be  regarded  as  confessed  by  the  defendant,  as  the  de- 
murrer only  admits  what  is  well  pleaded. 

Certain  bank-checks  which  had  theretofore  been  drawn  upon 
and  paid  by  the  bank,  it  is  alleged  in  the  information,  were 
then  and  there  kept  in  the  rooms  and  vaults  of  the  bank ;  and 
it  is  proper  to  say  that  the  said  checks  are  described  in  the  pre- 
liminary part  of  the  information  as  "  articles  subject  to  tax,'' 
but  it  is  nowhere  alleged  in  the  information  that  the  said  paid 
bpnk-checks  were  not  duly  stamped  with  stamps  denoting  the 
tax  to  which  the  same  were  subject  at  the  time  the  checks  were 
made,  signed,  and  issued. 

Ingredients  or  elements  not  set  forth  in  the  information 
or  other  criminal  accusation  cannot  be  incorporated  into  the 
chai^  against  the  defendant  after  he  is  served  with  process, 
and  it  is  equaUy  clear  that  paid  bank-checks  which  were  duly 
and  sufficiently  stamped  at  the  time  they  were  made,  signed,  and 
issued  are  not  articles  or  objects  subject  to  taxation,  within  the 
meaning  of  the  act  of  Congress  on  which  the  information  in 
this  case  is  founded ;  and,  if  so,  then  it  follows  as  a  necessary 
conclusion  that  the  defendant  might  lawfully  refuse  to  suffer 
the  collector  to  examine  the  paid  bank-checks  described  in  the 
information. 

Penal  offences  created  by  statute,  whether  to  be  prosecuted 
by  indictment  or  information,  must  be  accurately  and  clearly 
described  in  the  pleadings  for  the  recovery  of  the  penalty ;  and 
if  the  offence  cannot  be  so  described  without  expanding  the 
allegations  beyond  the  mere  words  of  the  statute,  then  it  is 
clear  that  the  allegations  of  the  accusation  must  be  expanded 
to  that  extent,  as  it  is  universally  true  that  no  pleading  in  such 
a  case  can  be  sufficient  which  does  not  accurately  and  clearly 
allege  all  the  ingredients  of  which  the  charge  is  composed,  so . 
as  to  bring  the  accused  within  the  true  intent  and  meaning  of 
the  statute  defining  the  accusation. 

In  general,  says  Chief  Justice  Marshall,  it  is  sufficient  in  a 
libel  of  information  to  charge  the  offence  in  the  very  words 
which  direct  the  forfeiture ;  but  the  proposition,  we  think,  is  not 
universally  true.  If  the  words  which  describe  the  subject-mat- 
ter of  the  prohibition  are  general,  including  a  whole  class,  .  .  . 
we  think  die  charge  iA  the  libel  ought  to  conform  to  the  true 
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B0IIM  ted  iBMfling  of  the  woids  as  used  by  tha  legislAture. 
The  Mary  Ann,  8  Wheat.  880 ;  The  Schooner  Soppet  and  Cargo 
▼•  United  Statee^  7  Cranoh,  889;  2  Pars.  Ship.  &  Adm.  886. 

Examples  of  the  kind  where  It  has  been  held  that  it  is  not 
sufficient  to  follow  the  words  of  the  statute  are  quite  numerous, 
and  they  show  that  many  of  the  exoeptions  are  as  extensively 
reoognised  and  as  firmly  settled  as  any  other  rale  of  pleading 
in  such  eases.  Views  of  a  corresponding  character  are  expressed 
by  this  oourt  in  another  case,  where  the  opinion  was  deliyered 
by  Mr.  Justice  Story.  Having  stated  the  rale  that  it  is  in 
general  sufficient  to  allege  the  offence  in  the  Tery  terms  of  the 
statute,  he  proceeds  to  remark :  We  say  in  general,  for  there 
are  doubtless  cases  where  more  particularity  is  required,  either 
from  the  obrious  intention  of  the  legislature  or  from  the  known 
principles  of  law,  both  of  which  exceptional  requirements  are 
applicable  in  this  case. 

Known  principles  of  law  require  greater  particularity  to  be 
obserred  in  order  that  all  the  ingredients  which  constitute  a 
violation  of  the  statutory  offence  may  be  accurately  and  clearly 
alleged ;  and  it  is  equally  clear  that  the  intention  of  Congress 
requires  the  same  thing,  as  it  is  obvious  that  Congress  never 
c<^uld  have  intended  that  paid  bank-checks,  duly  and  sufficiently 
stamped  at  the  time  they  were  made,  signed,  and  issued,  should 
be  regarded  as  articles  or  objects  subject  to  taxation  within  the 
meaning  of  the  provision  in  the  act  of  Congress  under  consid- 
eration. Brig  Caroline  v.  United  States^  7  Cranoh,  496 ;  The 
Sehooner  Anne  v.  United  States,  id.  670;  Conkl.  Treat.  (6th 
ed.)  646. 

Authorities  other  than  those  already  referred  to  are  not 
neoessary  to  show  that  an  information  to  recover  a  penalty 
oreated  by  statute  must  state  all  the  material  facts  and  circum- 
stances which  constitute  the  offence,  so  as  to  bring  the  party 
impleaded  precisely  within  the  provisions  of  the  statute  defining 
the  offence ;  but,  should  it  be  desired  to  consult  other  authori- 
ties, it  will  be  found  that  the  following  fully  support  the  prop- 
ositions: 2  Colby,  Cr.  Law,  114;  People  v.  Wilbur,  4  Park. 
(N.  Y«>  Cr.  19;  Steel  r.  Smith,  1  Barn.  &  Aid.  96;  Couki. 
Treat.  (6th  ed.)  648. 

Viewed  in  the  %ht  of  ihese  suggestions,  it  is  okar  lha«  Him 
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right  conferred  upon  the  officer  to  enter  the  bnilding  or  pUM)o 
of  business  of  another  in  such  a  case  is  strictly  limited  to  a 
building  or  place  of  business  in  which  articles  or  objects  subject 
to  taxation  are,  at  the  time  of  the  proposed  entry  and  examina^ 
tion,  made,  produced,  or  kept,  and  that  paid  bank-checks, 
unless  it  is  alleged  and  proved  that  they  were  not  duly  and 
sufficiently  stamped  at  the  time  they  were  made,  signed,  and 
issued,  are  not  articles  or  objects  subject  to  taxation  within  the 
meaning  of  the  act  of  Congress  on  which  the  information  is 
founded.  Nothing  is  admitted  by  the  demurrer  except  what 
is  well  pleaded  in  the  information ;  and  inasmuch  as  the  only 
charge  of  the  information  in  that  regard  is  that  paid  bank- 
checks  were  then  and  there  kept  in  the  said  building  or  place 
of  business  described,  the  court  is  of  the  opinion  that  the 
information  does  not  set  forth  any  l^al  offence  against  the 
defendant,  as  defined  by  the  said  act  of  Congress. 

Judgment  affirmed. 


MiTOHBLL  V.  MOOBB. 

1.  A  trustee  reeiding  in  Alabama  during  the  rebellion,  who  kept  no  separate 
accounts  of  the  trust  fund,  but  inTested  it  in  his  own  name,  cannot  charge 
it  with  the  losses  he  sustained  from  payments  made  to  him  in  Confederats 
money. 

S.  Where  the  allegations  of  a  bill  charging  a  breach  of  trust,  and  praying  for  as 
account  by  the  trustee,  the  payment  of  the  amount  found  due*  his  remoral, 
and  general  relief,  are  sustained  by  the  proofs,  —  Hdd,  that  the  appointnMAl 
of  a  new  trustee,  and  the  decree  for  the  payment  to  him  of  the  principal 
of  the  fund,  is  necessary  to  carry  into  tuW  effect  an  order  for  the  remoral  of 
the  old  trustee. 

APPBAii  from  the  Circuit  Coui*t  of  the  United  States  for  the 
Southern  District  of  Alabama. 

In  November,  1878,  Catharine  Moore,  by  L.  D.  Moore,  her 
husband  and  next  friend,  filed  her  bill  against  Daniel  Mitchell, 
her  trustee,  charging  him  with  neglect  in  the  execution  of  his 
trust,  and  with  loss  of  the  fund. 

This  trust  was  created  by  James  Mitchell,  her  father,  who, 
by  will,  appointed  said  Daniel  and  one  Baskin  his  executotv, 
attd  bequeathed  to  them  a  negress  and  her  child,  in  trnslr  fdr 
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Catharine.  The  hire  of  these  was  to  be  paid  to  her  annually ; 
and  if  the  executors  should  deem  it  proper  to  sell  the  slaves, 
then  the  interest  on  the  purchase-money  was  to  be  paid  annu- 
ally to  her.  The  fifth  item  provides,  incase  she  should  survive 
her  husband,  the  slaves  were  to  be  delivered  to  her,  or,  if  they 
were  sold,  the  purchase-money  was  to  be  paid  to  her. 

The  will  further  provides  that  the  executors  shall  sell  the 
real  estate  of  the  testator,  the  proceeds  to  be  equally  distributed 
among  the  children  named  in  the  will.  ^^  The  share  of  Catha- 
rine to  be  held  in  trust  by  my  executors,  and  the  interest  accru- 
ing annually  to  be  paid  to  Catharine,  as  specified  in  the  fifth 
item,  and  finally  disposed  of  in  the  same  manner  as  the  prop- 
erty directed  in  the  fifth  item." 

James  Mitchell  died  in  Sumter  County,  Alabama,  in  1856, 
and  immediately  thereafter  the  executors  qualified  under  the 
wiU. 

The  bill  avers  that  there  was  a  large  amount  due  her  for  the 
hire  of  the  slaves,  and  that  the  executors,  on  a  settlement  with 
the  Probate  Court,  were  charged  with  the  sum  of  $9,204.60, 
which,  divided  into  shares  according  to  the  will,  left  them 
indebted  to  the  complainant  in  the  amount  of  $1,150.54; 
that  they  have  neglected  for  the  past  eleven  years  to  pay 
interest,  and  mingled  the  fund  with  their  own,  and  used  it, 
to  her  great  loss ;  that  Baskin  resides  beyond  the  jurisdic- 
tion of  the  court ;  and  that  said  Daniel  had  ^'  almost  if  not 
the  exclusive  management  of  the  trust  and  the  property  created 
thereby." 

The  prayer  is  that  the  trust  be  established,  and  an  ac- 
count taken  of  what  is  due  for  principal  and  interest ;  that  the 
trustees  be  removed ;  and  that  Mitchell  '*  may  be  decreed  to 
pay  to  your  oratrix  whatever  she  may  be  found  entitled  to 
under  said  trust." 

To  this  is  added  a  prayer  for  general  relief. 

An  amended  bill  avers  that  the  executors  had  sold  the  slave 
girl  and  her  child  before  the  late  war,  and  had  never  accounted 
for  the  hire  or  the  purchase-money. 

The  answer  sets  forth  that  said  Daniel  accepted  the  trust 
purely  for  the  accommodation  of  his  sister,  the  complain- 
ftnt,  and  by  agreement  with  his  father  was  not  to  charge  any 
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compensaticn  for  his  services ;  that  he  never  received  or  made 
any  claim  therefor;  and  that  by  this  agreement  he  vras  not 
to  be  charged  with  any  loss  in  the  execution  of  the  trust,  if  he 
should  manage  it  as  he  did  his  own  affairs. 

It  admits  the  sale  of  the  negress  and  her  child  in  July, 
1856,  for  the  sum  of  $1,875.25,  and  avers  that  up  to  1862  said 
Daniel  accounted  annually  for  the  interest  thereon  ;  that  pay- 
ment was  not  subsequently  made,  as  there  was  no  communica- 
tion during  the  war  between  Alabama  and  Texas,  in  which 
latter  State  his  sister  then  resided ;  and  that  the  money  was 
loaned  out  on  good  security,  and  was  during  the  war  paid  to 
him  in  Confederate  money,  then  the  only  currency.  It  fur- 
ther avers  that  *'*•  all  of  the  said  money,  together  with  a  large 
sum  owned  by  defendant,  became  valueless  and  lost  to  him  ;  *' 
that  the  complainant's  distributive  share,  $1,150.54,  was  loaned 
out  on  good  security,  and  the  interest  thereon  annually  paid 
up  to  1862 ;  and  that  the  amount  due  on  the  loan  was  paid  to 
him  in  March,  1868,  in  Confederate  currency,  which  at  that  time 
was  worth  three  and  a  half  for  one  in  United  States  currency. 

A  decree  was  rendered  against  Mitchell,  removing  him  as 
trustee,  and  adjudging  that  he  pay  the  principal  to  a  new  trustee. 

Mitchell  appealed  to  this  court,  assigning  for  error  the  ruling 
of  the  court  below  that  he  was  liable  for  the  amount  decreed 
against  him,  and  that  the  principal  amount  be  paid  to  a  new 
trustee. 

The  remaining  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Philip  Phillips  for  the  appellant. 

Mr,  Conway  Robinson  and  Mr.  Leigh  Robinson^  contra. 

Me.  Chief  Justice  Waite  delivered  the  opinion  of  tlie 
court. 

There  can  be  no  doubt  that  the  trust  fund  in  this  case  was 
always  used  by  the  defendant  as  his  own,  and  that  all  invest 
ments  were  made  by  him  in  his  own  name,  with  nothing 
whatever  to  indicate  an  appropriation  to  the  purposes  of  the 
trust.  When  inquired  of  by  the  complainant  in  October,  1860, 
in  respect  to  the  trust,  the  defendant  wrote :  *^  If  you  will  be 
contented  I  will  fix  your  money  so  that  you  can  see  it  any 
instant.     But  as  the  time  is  now,  it  is  in  a  better  fix  now  than 
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it  would  be  if  you  had  it.*'  In  his  deposition,  taken  in  his  own 
behalf,  when  upon  cross-examination  he  was  required  to  make 
a  full,  complete,  and  detailed  statement  of  his  execution  of  the 
trust,  he  said :  ^*  I  kept  no  separate  account  of  the  trust  fund 
after  it  came  into  my  hands.  I  accounted  for  the  annual  inter- 
est to  the  agent  of  the  complainant,  and  was  ready  to  pay  over 
the  principal  in  the  event  of  the  death  of  A.  L.  D.  Moore, 
which  was  the  time  fixed  by  the  will  of  my  father  for  me  to 
pay  over  to  my  sister  the  eorpvs  of  the  trust.  I  thought  this 
was  all  I  was  required  to  do,  and,-  therefore,  kept  no  separate 
and  distinct  accounts  of  the  trust  fund,  and  cannot  give  the 
dates  of  the  loans,  or  other  particulars  inquired  about.  •  .  • 
When  necessary,  I  put  some  of  my  own  funds  with  it  to  make 
out  the  sum  a  borrower  might  wish  to  get,  and  kept  no  sepa- 
rate accounts  of  it,  and  can  furnish  none." 

Under  these  circumstances,  clearly  the  defendant  is  in  no 
eondition  to  charge  the  trust  with  the  losses  he  has  sustained 
from  payments  to  him  in  Confederate  money.  As  long  ago  as 
1681,  it  was  said  in  argument,  and  approved  by  the  then  Lord 
Chancellor  of  England,  in  Dashwood  v.  ElwalU  2  Ch.  Cas.  56, 
that  '^  if  an  executor  hath  orphan's  or  other  men's  money  in  his 
hands,  and  hath  power  to  lend  it,  if  he  do  so,  and  take  security 
in  his  own  name,  which  faileth,  he  shall  answer  the  debt  in  his 
own  money,  unless  that  he  indorse  the  bond,  or  do  some  other 
thing,  at  the  time  of  lending  the  money  or  taking  the  security, 
which  may  doubtless  declare  the  truth,"  and  this  because  ^^  heed 
was  to  be  taken  that  we  make  not  such  examples  under  which 
dishonest  men  may  shelter  themselves."  If  this  were  not  the 
rule,  it  was  also  said,  ^^  It  will  be  in  the  power  of  one  who  deals 
for  several  persons  and  for  himself  also,  taking  security  by  bond 
in  his  own  name,  if  any  of  the  debts  fail,  to  gratify  whom  he 
pleaseth  with  good  securities,  yea,  himself,  and  play  the  securi- 
ties, good  or  bad,  into  his  own  hands,  or  what  he  pleaseth." 
Thus  were  set  forth  in  the  language  of  the  time  a  rule,  and  the 
reason  of  it,  by  which  courts  of  equity  have  universally  required 
trustees  to  account ;  and  it  can  never  be  departed  from,  without 
danger  that  wrong  will  be  done.  Massey  v.  Banner^  4  Madd. 
418;  Wren  v.  Eirton,  11  Ves.  Jr.  877,  MeAllitter  v.  The 
Oamnumiwealth,  80  Pa.  St.  586 ;  StanUy't  Appeal,  8  id.  48L 
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This  dispoees  of  the  fii^st  assignment  of  error.  There  is  so  di^ 
pate  as  to  the  amount  of  the  trust  fund,  and  no  complaint  is  madf 
of  the  rate  of  interest  for  which  the  defendant  has  been  decreed 
to  account,  if  he  is  liable  to  account  at  all. 

The  second  assignment  of  error  is  to  the  effect  that  the  couit 
could  not  direct  the  payment  of  the  principal  sum  to  a  nev 
trustee,  because  such  a  decree  was  inconsistent  with  the  specific 
relief  prayed  for.  The  prayer  is  for  an  account,  the  removal 
of  the  old  trustees,  the  payment  to  the  complainant  of  ths 
money  she  is  entitled  to,  and  -for  general  relief.  There  is  no 
specific  prayer  for  the  appointment  of  a  new  trustee,  or  the 
payment  of  the  principal  of  the  fund  to  him  when  appointed ; 
but  such  relief  is  necessary,  in  order  to  carry  into  full  effect  an 
order  for  the  remoyal  of  the  old  trustees. 

Decree  affirmed* 


GlYBN  V.  HiLTOK. 

1.  Where  the  intent  of  a  testator  to  make  a  complete  disposition  of  all  his  prop- 

erty  is  manifest  throughout  his  will,  its  proTisions  should  be  so  construed, 
if  they  reasonably  may,  as  to  carry  that  intent  into  effect 

2.  While  an  apparent  general  intent  cannot  control  his  particular  directions  pUinlj 

to  the  contrary,  or  enlarge  dispoeitions  beyond  their  legitimate  meaning,  it  it 
of  weight  in  determining  what  he  intended  by  particular  deTises  or  bequests 
that  may  admit  of  an  enlarged  or  a  limited  construction. 

i.  The  rule  in  the  construction  of  wills,  where  certain  things  are  enumerated, 
that  a  more  general  description,  which  is  coupled  with  the  enumeratioB» 
is  commonly  understood  to  coTer  only  things  ejusdem  generU  with  the  par^ 
ticular  things  mentioned,  rests  on  a  mere  presumption,  easily  rebutted  by 
any  thing  which  shows  that  the  larger  subject  was  in  fact  in  the  testator's 
Tiew. 

1  The  will  in  this  case  construed,  and  hdd,  1.  That  the  testator  intended  to 
dispose  of  his  entire  estate,  and  not  to  die  intestate  as  to  any  portion  of  it 
2.  That  his  direction  to  his  executors  to  sell  all  his  estate  not  otherwise 
deTised  and  bequeathed  was  intended  to  secure  a  complete  couTersion,  to 
all  intents,  of  his  entire  property  into  personal  estate.  8.  That,  with  the 
exception  of  the  lot  devised,  his  entire  estate,  both  real  and  personal,  after 
the  payment  of  his  debu  and  of  the  legacies  prior  to  that  glTen  to  the 
residuary  legatee,  passed  to  the  latter. 

Appsal  from  the  Supreme  Court  of  the  District  of  ColumbiiL 

The  bill  in  this  case  was  filed  by  John  Emory  Hilton  and 

certain  othei*  heirs-at-law  and  next  of  kin  of  John  P.  HUton. 
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against  John  T.  Given  and  Carberry  S.  Hilton,  his  executors 
and  others,  to  obtain  judicial  construction  of  his  last  will  and 
testament.  It  prayed  for  an  injunction  restraining  the  execu- 
tors from  selling  any  portion  of  the  real  estate  until  they  should 
first  have  applied  the  personal  estate  to  the  payment  of  debts  and 
the  legacies  specified  in  the  will,  and,  in  the  event  of  any  defi- 
ciency, then  to  sell  no  greater  portion  of  such  real  estate  than 
would  be  sufficient  to  discharge  such  debts  and  legacies. 

The  court  decreed  that  the  debts  due  by  the  deceased  were 
to  be  first  paid,  then  the  legacies,  and  both  from  the  personal 
estate,  if  that  be  sufficient ;  but  if  not,  then  that  the  real  estate 
be  resorted  to,  but  only  to  discharge  any  deficiency,  and  that  the 
residue  of  said  real  estate  be  equally  divided  among  the  heirs. 

From  this  construction  of  the  will  the  defendants  appealed 
to  this  court. 

This  will,  which  was  duly  attested  and  admitted  to  probate, 
18  as  follows :  — 

<*  In  the  name  of  God,  amen.  I,  John  P.  Hilton,  of  Washington 
City,  in  the  District  of  Columbia,  .  .  .  d<5  .  .  .  make  and  publish 
this  my  last  will  and  testament,  in  manner  and  form  following,  that 
is  to  say :  .  .  . 

**  After  ray  debts  and  funeral  charges  are  paid,  my  worldly  estate, 
with  which  it  h«ith  pleased  God  to  intrust  me  with,  I  devise  and 
bequeath  as  follows  :  — 

^  Item,  As  soon  afler  my  decease  as  possible,  I  direct  that  my 
debts  and  funeral  expenses  be  paid  out  of  any  portion  of  my  estate 
which  may  first  come  into  the  hands  of  my  executors  hereinafter 
named. 

^Item.  Secondly,  I  direct  that  all  of  my  estate,  except  such  as 
IS  hereinafter  otherwise  devised  and  bequeathed,  be  sold  by  my 
executors  at  as  early  a  day  as  practicable,  upon  such  terms  and 
conditions  as  may  seem  best  in  their  judgment  for  the  best  interest 
of  all  herein  concerned,  and  that  the  proceeds  arising  therefrom 
shall  be  divided  in  the  following  manner  and  proportions  as  they 
are  first  herein  named,  written,  and  stated,  as  fiir  as  the  amount 
realized  irom  the  sale  of  my  said  estate  will  allow,  viz. :  — 

"  Item.  I  give  and  devise  unto  my  kind  and  obedient  son,  Car- 
berry  S.  Hilton,  and  my  grandchildren,  John  Perry  Hilton  and 
Harry  Slicer  Hilton,  sons  of  Carberry  S.  Hilton,  all  that  part  of 
lot  eight  (8)  of  Davidson  subdivision  of  square  two  hundred  and 
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fifteen  (216),  fronting  on  14th  Street  west,  between  L  and  M  Streeta 
north,  with  the  improvements  ;  that  is  to  say,  one-half  of  the  said 
lot  and  improvements  to  the  said  Carberry  S.  Hilton,  in  fee-simple, 
and  the  remaining  half  as  he  may  choose,  to  him  the  said  Carberrj 
S.  Hilton,  in  trust  for  the  sole  use  and  benefit  of  his  said  children, 
John  Perry  Hilton  and  Harry  Slicer  Hilton,  in  fee-simple,  to  be 
equally  divided  between  them. 

[Here  follows  a  number  of  pecuniary  legacies.] 

^  Item.  I  give  and  bequeath  unto  my  kind,  afiectionate  son, 
Carberry  S.  Hilton,  all  the  rest  and  residue  of  my  estate  of  which 
I  may  die  seised  or  possessed,  which  is  not  herein  otherwise  de- 
vised and  bequeathed,  such  as  moneys,  bonds,  stocks,  jndpnents, 
notes,  household  furniture,  and  all  personal  effects  of  every  descrip- 
tion, and  not  herein  otherwise  disposed  o^  for  his  sole  use  and  ben- 
efit and  that  of  his  children. 

^  Item.  I  direct  that  the  rents  accumulating  from  my  estate, 
until  such  time  as  my  executors  shall  have  disposed  of  the  same, 
shall  be  distributed  as  follows :  After  deducting  all  expenses  for 
repairs,  taxes,  and  insurance,  the  same  shall  be  equally  divided 
among  my  four  children ;  namely,  Carberry  S.  Hilton,  Ann  Terring 
Smith,  John  Emory  Hilton,  and  Laura  R.  Morsell. 

^  And,  lastly,  I  do  hereby  constitute  and  appoint  my  dear  son, 
Carberry  S.  Hilton,  and  my  esteemed  friend,  John  T.  Given,  of 
Washington  City,  District  of  Columbia,  to  be  sole  executors  of  this 
my  last  will  and  testament,  revoking  and  annulling  all  former  wills 
by  me  heretofore  made,  ratifying  and  confirming  this  and^  none 
other  to  be  my  last  will  and  testament,  requesting  that  my  son, 
Carberry  8.  Hilton,  the  first-named  executor  of  this  my  will,  that 
he  make  no  charge  for  any  service  he  may  render  in  the  execution 
thereof. 

^  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  seal  this  nineteenth  day  of  March,  in  the  year  of  our  Lord 
eighteen  hundred  and  seventy-three. 

[SAAL.]  "Jno.  p.  Hilton.** 

Mr.  Richard  T.  Merrick  and  Mr.   William  F.  Mattingly  for 
the  appellants. 
Mr.  Walter  S.  Cox  and  Mr.  John  J.  Johiuon^  eowtreL, 

Mb.  Justicx  Stbong  delivered  the  opinion  of  the  court. 
The  ultimate  question  in  this  case  is  what  passed  under  the 
riBidaary  clause  of  the  testator's  will.    It  can  be  answered 
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intelligently  only  after  a  careful  examination  of  all  the  provi- 
sions of  the  instrument,  and  an  ascertainment  therefrom  of  the 
testator^s  general  scheme.  That  he  intended  to  make  a  com- 
plete disposition  of  all  his  property,  leaving  none  to  pass  under 
the  intestate  laws,  is  abundantly  manifest.  He  commenced  by 
declaring  that,  after  his  debts  and  funeral  charges  were  paid, 
he  devised  and  bequeathed  the  worldly  estate  with  which  it 
had  pleased  God  to  intrust  him.  Next  followed  a  direction  that 
these  debts  and  expenses  should  be  paid,  as  soon  after  his 
decease  as  possible,  out  of  any  portion  of  his  estate  that  might 
first  come  into  the  hands  of  his  executors.  Then  followed  a 
direction  that  all  his  estate,  not  otherwise  devised  and  be- 
queathed (all  except  a  single  lot  of  ground  devised  to  a  son), 
should  be  sold  as  soon  as  practicable,  and  that  the  proceeds 
thereof  should  be  divided  in  a  manner  and  in  proportions 
described  thereafter.  Here  the  real  estate  and  the  personalty 
are  commingled  and  treated  as  one  fund.  All  is  to  be  converted 
into  money,  and  all  is  to  be  distributed ;  and,  to  guard  against 
the  least  intestacy,  and  insure  that  all  his  estate  should  pass 
under  his  will,  by  a  subsequent  disposition  he  disposed  of  the 
rents  that  might  accumulate  from  his  estate,  before  the  execu- 
tors should  sell  it,  by  distributing  them  among  his  children. 
These  dispositions  are  utterly  inconsistent  with  an  intention  to 
leave  any  portion  of  his  estate  to  descend  under  the  intestate 
laws ;  and  they  accord  with  the  general  rule  that  no  presump- 
tion of  an  intent  to  die  intestate  as  to  any  part  of  his  property 
is  allowable  when  the  words  of  a  testator's  will  may  fairly  carry 
the  whole.  Stehman  and  Others  v.  Stehman^  1  Watts  (Pa.), 
466.  The  law  prefers  a  construction  which  will  prevent  a  par- 
tial intestacy  to  one  that  will  permit  it,  if  such  a  construction 
may  reasonably  be  given,  Vernon  v.  Vernon  et  al.^  68  N.  Y. 
861 ;  and  certainly  when,  as  in  this  case,  the  intent  to  make  a 
complete  disposition  of  all  the  testator's  property  is  manifest 
throughout  his  will,  its  provisions  should  be  so  construed^  if 
they  reasonably  may  be,  as  to  carry  into  effect  his  general 
intent. 

We  do  not  mean  to  be  understood  as  asserting  that  an  appar- 
ent general  intent  to  make  by  his  will  a  complete  disposition 
of  all  a  testator's  estate  can  control  particular  directions  plainly 
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to  the  oontraiy,  or  enlarge  dispositions  beyond  their  legitimate 
meaning.  What  we  do  assert  is,  such  a  general  intent  is  of 
weight  in  determining  what  was  intended  by  particular  devises 
or  bequests  that  may  admit  of  enlarged  or  limited  constmc- 
tions. 

It  has  already  been  noticed,  the  testator  in  this  case  ordered 
that  all  his  estate,  except  a  single  lot,  and  confounding  realty 
and  personalty,  should  be  sold  by  his  executors  as  soon  as  prac- 
ticable. This  sale  he  :1irected  to  be  made  upon  such  terms  and 
conditions  as  might  seem  best  in  their  judgment  for  the  inter- 
ests of  all  concerned  in  the  will ;  and  he  directed  the  proceeds 
arising  therefrom  to  be  divided  in  the  manner  and  proportions, 
4^  as  first  wiitten,  named,  and  stated ''  in  the  will,  as  far  as  the 
amount  realized  from  the  sale  would  allow.  Then  followed  a 
devise  of  the  excepted  lot,  and  various  pecuniary  bequests,  suc- 
ceeded by  a  residuary  legacy  to  his  son,  given  in  the  following 
words :  ^'  I  give  and  bequeath  unto  my  kind  and  affectionate 
son,  Carberry  S.  Hilton,  all  the  rest  and  i*esidue  of  my  estate, 
of  which  I  may  die  seised  or  possessed,  which  is  not  herein 
otherwise  devised  and  bequeathed,  such  as  moneys,  bonds,  stocks, 
judgments,  notes,  household  furniture,  and  all  personal  effects 
of  every  description,  and  not  herein  otherwise  disposed  of,  for 
his  sole  use  and  benefit  and  that  of  his  children." 

If  by  this  residuary  clause  the  testator  intended  to  give  only 
the  residue  of  that  which  was  personalty  immediately  preceding 
his  death,  then  he  died  intestate  as  to  all  his  real  estate  not 
needed  for  the  payment  of  his  debts  and  other  legacies,  and  as 
to  the  surplus  of  the  proceeds  of  its  sale  not  necessary  for  those 
payments.  Then  there  is  a  resulting  interest  in  all  his  children 
as  collectively  heirs-at-law ;  and,  as  that  which  was  personaltj 
at  his  death  is,  by  admission,  largely  insufficient  for  the  pay- 
ment of  those  debts  and  legacies,  the  residuary  legatee  takes 
nothing  under  the  bequest  to  him,  for  the  personal  property  is 
first  to  be  applied  to  discharge  the  debts  and  legacies.  But,  on 
the  other  hand,  if  by  the  direction  to  sell  all  his  estate  the  tes 
tator  intended  its  conversion  into  personalty  out  icnd  out,  or  for 
all  intents,  and  not  merely  for  the  payment  of  the  legacies  prior 
to  the  residuary  gift,  the  residuary  clause  carried  all  that  may 
remain  after  those  legacies  shall  be  paid. 
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It  tt  a  fandamenfcal  question,  therefore,  whether  the  testator*! 
direction  to  his  executors  to  sell  ^^  all  his  estate  *'  worked  an 
absolute  conversion  of  his  realty  into  personalty.  It  is  un 
doubtedly  established  doctrine  that  when  a  will  directs  con 
version  of  realty  only  for  certain  purposes,  which  are  limited, 
for  example,  for  the  payment  of  particular  legacies,  and  follows 
the  direction  by  a  bequest  of  the  residue  of  personal  estate,  the 
eonversion  takes  place  only  so  far  as  the  proceeds  of  the  sale 
are  needed  to  pay  the  legacies  prior  to  the  residuary  one,  and 
the  gift  of  the  personalty  will  not  carry  the  produce  of  the  sale 
of  the  lands  in  the  absence  of  a  contrary  intent  plainly  mani- 
fested. The  surplus  or  excess  retains  the  quality  of  realty,  and 
is  transmitted  either  by  a  devise  of  the  realty,  if  there  be  on6| 
or  descends  under  the  intestate  laws.  Hence  it  is  often  a  ques- 
tion, and  frequently  a  difficult  one,  whether  the  direction  to 
sell  was  for  a  limited  purpose,  or  for  all  purposes,  and,  conse- 
quently, whether  the  testator's  intent  was  to  impress  upon  all 
the  proceeds  of  the  sale  the  quality  of  personalty.  There  are 
certain  things  which  are  considered  indicative  of  an  intent  to 
cause  a  complete  conversion.  It  has  been  held  that  a  general 
direction  to  sell  and  apply  the  proceeds  indiscriminately  to  the 
payment  of  debts  and  legacies  operates  as  a  conversion  out  and 
out.  Roper  on  Legacies,  841,  842,  et  aeq. ;  King  v.  WoodhtdL, 
8  Edw.  (N.  Y.)  82;  Durour  v.  Motteux,  1  Ves.  820. 

Blending  the  proceeds  of  realty  and  personalty  in  one  fund 
for  the  payment  of  debts  and  legacies  is  generally  regarded  evi- 
dence of  an  intention  to  give  to  the  proceeds  of  a  sale  ordered 
the  character  of  personalty  throughout,  though  not  a  conclu- 
sive indication  in  all  cases.  These  indications  exist  in  the  will 
before  us,  and,  were  it  necessary,  they  might  be  called  in  aid 
of  its  construction;  but,  after  all,  little  assistance  is  derived 
from  general  rules  in  the  construction  of  a  will.  The  intent  of 
a  testator  is  to  be  sought  in  the  instrument  itself.  In  making 
it  he  does  not  often  have  in  mind  any  particular  rules  of  con- 
struction applied  to  other  wills.  He  uses  those  expressions 
which  he  supposes  convey  his  own  thought  and  wishes. 

Turning,  then,  to  the  will  before  us,  the  first  thing  noticeable 
is  that  the  direction  to  sell  was  positive,  and  that  it  compre- 
hended all  the  estate     The  testator  must  have  known  that 
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his  personal  property  was  largely  insufficient  to  pay  his  debiSi 
funeral  expenses,  and  the  pecuniary  legacies  he  proposed  to 
give.  Yet  bis  order  was,  not  to  sell  so  much  of  his  real  estate 
as  might  be  necessary  for  satisfying  debts  and  certain  legacies, 
not  that  what  should  prove  lacking  of  personalty  should  be 
supplied  from  sales  of  realty,  but  911  was  directed  to  be  sold, 
whether  necessary  for  the  payment  of  legacies  or  not ;  and  in 
the  direction  he  recognized  the  interest  of  the  residuary  legatee 
as  fully  as  he  did  the  interests  of  any  other  l^atee  therein. 
The  executors  were  required  to  sell  on  such  terms  and  condi- 
tions as,  in  their  judgment,  might  seem  best  for  the  interests 
of  all  concerned  in  the  will.  The  residuary  legatee  was  one  of 
those  concerned.  Why  consult  his  interest,  if,  as  a  beneficiary 
under  the  will,  he  had  no  concern  in  the  sale,  if  by  virtue  of 
the  legacy  to  him  he  was  to  have  no  portion  of  the  proceeds 
of  the  sale,  and  if  what  remained  after  payment  of  the  legacies 
prior  to  his  was  intended  to  continue  realty,  and  descend  undM* 
the  intestate  laws  ? 

The  will  further  directed  that  the  proceeds  of  the  sale,  t.  e.  the 
whole  proceeds,  should  be  divided  in  the  manner  and  propor- 
tions first  in  the  will  named,  written,  and  stated,  as  far  as  the 
amount  realized  would  allow.  It  is  not  quite  clear  what  was 
meant  by  this  direction :  but  it  rather  seems  the  intent  was,  that, 
if  the  sum  for  which  the  property  might  be  sold  sliould  prove 
insafficient  to  pay  all  the  legacies  in  full,  they  should  be  paid 
in  the  order  named ;  that  is,  that  the  legatee  first  named  should 
be  first  paid,  and  so  on,  in  the  order  in  which  the  different  bene- 
ficiaries were  mentioned,  down  to  the  residuary  legatee.  If  this 
is  not  so,  the  word  *^  first "  can  have  no  significance ;  and  then 
the  testator  intended  that  legacies  to  his  children  and  grand- 
children should  abate  ratably  with  his  gifts  to  strangers :  but, 
however  this  may  be,  it  was  a  fund  arising  from  the  sale  of  the 
testator's  whole  estate  that  was  to  be  divided  among  legatees ; 
and  the  residuary  bequest  to  the  son,  Carberry  S.  Hilton,  was 
as  truly  a  legacy  as  any  one  of  the  gifts  that  preceded  it.  We 
can  discover  nothing,  therefore,  in  this  clause  of  the  will  that 
indicates  an  intent  to  effect  only  a  partial  conversion,  or  merely 
a  conversion  for  the  payment  of  those  legacies  which  preceded 
Hie  rasidmtry  beqaest.     On  the  contcaiy.  the  mora 
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and  the  true  interpretation,  we  think,  is  that  the  testator  meant 
to  direct  a  complete  conversion,  to  all  intents,  of  his  entire  prop- 
erty into  pei*^nal  estate.  If  so,  the  residaary  bequest,  even  if 
it  was  only  a  legacy  of  his  personal  estate,  carried  to  the  legatee 
not  only  that  which  was  personalty  at  his  death,  but  that  which 
by  the  conyersion  he  ordered  became  personalty. 

But  it  is  not  to  be  admitted  as  certain  that  the  subject  of  the 
residuary  bequest  was  personal  property  alone.  Certainly  the 
bequest  is  not  an  ordinary  gift  of  the  residue  of  personalty. 
Its  phraseology  is  very  peculiar.  Were  it  not  for  the  enumer> 
ation  of  ^'  moneys,  stocks,  judgments,  notes,  household  furniture, 
and  aU  personal  effects  of  every  description  "  (most  of  which, 
if  not  all,  may  have  been  the  product  of  the  sales  of  the  real 
estate  ordered  to  be  sold),  the  residuary  clause,  beyond  doubt, 
would  be  broad  enough  to  carry  real  estate,  as  well  as  all  per- 
sonalty. It  is  doubtless  true  that  in  the  construction  of  wills, 
as  well  as  of  statutes,  where  certain  things  are  enumerated,  and 
a  more  general  description  is  coupled  with  the  enumeration, 
that  description  is  commonly  understood  to  cover  only  things 
e^'tMdem  generis  with  the  particular  things  mentioned.  This  is 
because  it  is  presumed  the  testator  had  only  things  of  that  class 
in  mind ;  but  this  rule  of  construction  rests  on  a  mere  presump- 
tion, easily  rebutted  by  any  thing  that  shows  the  larger  subject 
was  in  fact  in  the  testator's  view.  In  the  present  case,  it  is 
quite  plain  the  testator  had  in  mind  all  his  estate,  whether 
realty  or  personalty,  when  he  made  the  disposition  of  the  resi- 
due. Indeed,  he  must  have  had  his  real  estate,  or  the  proceeds 
of  his  sale,  mainly  in  view ;  for,  as  we  have  said,  he  knew  that 
his  personal  estate  would  be  exhausted  by  the  payment  of  debts 
and  prior  legacies.  And  this  appears  in  the  language  he  used. 
He  gave  unto  his  ^^  kind  and  affectionate  son  "  all  the  rest  and 
residue  of  his  estate  of  which  he  might  die  seised  or  possessed, 
not  otherwise  devised  and  bequeathed  (enumerating  some  species 
of  personal  effects),  and  all  personal  effects  of  every  description, 
not  otherwise  disposed  of  by  the  will.  This  included  not  only 
that  which  he  possessed,  namely,  personalty,  but  also  that  of 
which  he  was  seised, — his  realty.  The  form  of  his  expression 
denotes  that  he  had  before  his  mind  at  the  time  alike  every 
thing  that  was  real  and  every  thing  that  was  personal ;  and,  in 
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making  the  bequest,  he  used  the  most  comprehensive  language 
which  could  have  been  adopted. 

The  residuary  gift,  therefore,  ought  not,  in  view  of  the  whole 
will,  to  be  construed  as  embracing  only  the  remainder*  if  any, 
of  that  which  was  personalty  at  the  death  of  the  testator.  Its 
scope  was  larger.  It  embraced  all  of  the  testator's  estate,  both 
realty  and  personalty,  not  devised  or  bequeathed  by  the  preced- 
ing dispositions  of  the  will. 

This  construction  is  fortified  by  another  couBideration.  Car^ 
oerry  S.  Hilton,  the  residuary  legatee,  was  a  favorite  son  of  the 
testator.  This  appears  from  the  manner  in  which  he  is  more 
than  once  spoken  of  in  the  will.  No  other  pecuniary  legacy  is 
given  to  him ;  and  it  cannot  be  believed  that  his  father  intended, 
by  his  residuary  bequest,  to  make  to  him  a  barren  gift,  and 
leave  a  portion  of  his  estate  to  descend  under  the  intestate 
laws. 

We  conclude,  therefore,  that  the  Supreme  Court  of  the  Dis- 
trict erred  in  its  construction  of  the  will  and  in  the  decree 
made,  so  far  as  it  was  ordered  that  any  portion  of  the  residue 
of  the  testator's  estate,  after  the  payment  of  his  debts  and  of 
the  legacies  prior  to  that  given  to  the  residuary  legatee,  should 
be  equally  divided  among  the  heirs,  and  in  not  decreeing  that 
the  whole  of  the  estate,  except  the  lot  devised,  both  real  and 
personal,  after  the  payment  of  those  debts  and  legacies,  passed, 
under  the  residuary  clause,  to  Carberry  S.  Hilton. 

Decree  reversed^  and  the  record  remitted  with  ingtruetianM  U 
enter  a  decree  in  accordance  with  this  opinion. 
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Thb  **Wanata.'* 

1.  A  ooUiftion  occurred  at  night,  about  a  half  mile  off  the  ooaat  of  New  Jeraej, 

Dorth  of  Bamegat  and  between  that  point  and  Long  Branch,  between  a 
ichooner  and  a  pilot-boat,  tlie  latter,  lying  there  at  anchor  in  four  fathoms 
of  water,  displaying  the  light  required  by  art  7  of  tiie  Bailing  reguUtions,  and 
having  a  proper  lookout,  who  was,  however,  at  the  time  of  the  collision,  mo- 
mentariiy  absent  from  her  deck.  The  schooner  displayed  no  lights,  owii^, 
her  claimants  allege,  to  unavoidable  accident  due  to  tlie  force  of  the  wind. 
Held,  1.  That  the  pilot-boat  was  not  anchored  in  an  improper  place.  2.  That 
the  light  displayed  by  her  was  a  proper  one.  8.  That  the  momentary 
absence  of  the  lookout  from  her  deck  did  not  contribute  to  the  accident. 
4.  That  the  collision  was  not  the  result  of  inevitable  accident,  but  was  owing 
entirely  to  the  fault  of  the  schooner. 

2.  Like  other  ships,  and  subject  to  all  the  conditions  specified  in  art  7,  prescribed 

by  Congress  (13  Stat.  69),  concerning  lights,  pilot-boats,  when  at  anchor  in 
roadsteads  or  fairways,  are  required  to  exhibit  a  white  light  In  a  globokpr 
lantern  of  eight  inches  in  diameter. 

8.  Art.  8  applies  to  sailing  pilot-vessels  only  when  they  are  under  way. 

4.  The  act  of  Congress  limiting  the  liability  of  ship-owners  in  a  case  of  collision 
does  not  release  them  from  the  payment  of  costs  in  the  District  Court,  be- 
yond the  amount  of  the  stipulation  filed  therefor,  if  they  appear  and  make 
defence,  nor,  in  case  they  appeal  to  the  Circuit  Court,  from  the  payment  of 
the  costs  taxable  there,  or  of  interest  in  the  nature  of  damages  occasioned 
by  the  appeal. 

&  Stipulators  for  a  definite  amount  are  only  bound  to  make  good  the  liability  of 
tlieir  principal  to  that  amount,  unless  they  have  been  guilty  of  default  or 
contumacy,  in  which  event,  they  may  be  held  for  costs  and  interest  in  the 
nature  of  damages  to  the  extent  that  the  same  have  arisen  from  their  breach 
of  duty. 

ft.  Appeals,  in  admiralty,  to  the  Circuit  Court  carry  up  the  whole  fbnd ;  and 
mere  technical  errors  in  the  decree  of  that  court,  not  injuriously  affecting 
the  rights  of  the  parties,  do  not  present  sufficient  grounds  for  reTersing  it 
here. 

7.  As  the  appeal-bond  in  this  case  may  be  treated  as  an  Admiralty  stipulation,  all 
sums  due  the  libpllants  for  costs,  and  interest  over  and  above  the  stipulation 
for  cosu  may  be  collected  from  the  sureties  on  that  bond. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  was  a  libel  against  the  "  Wanata,"  to  recover  $28,000 
damages  caused  by  her  colliding  with  the  pilot-boat  "  Josiah 
Johnson  "  about  nine  o'clock  P.M.,  on  the  6th  of  March,  1869. 
The  libellant,  Johnson,  was  the  owner  of  the  pilot-boat,  and 
the  others  were  the  owners  of  certain  clothing  and  other  prop- 
erty on  board  of  her.     The  ^^  Wanata  "  was  on  a  voyage  from 
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New  York  to  Charleston,  and  the  wind  was  very  strong  from 
the  north-west.  The  pilot-boat,  having  split  her  foresail,  was 
at  anchor  off  the  coast  of  New  Jersey,  about  half  a  mile  from 
the  shore,  in  four  fathoms  of  water,  and  from  fifteen  to  twenty 
miles  north  of  Barnegat  Light.  She  was  struck  on  her 
starboard  side  by  the  ^^  Wanata,"  and  sank  in  a  few  minutes. 
The  libellants  allege  that  the  collision  happened  through  the 
fault  of  the  ^^  Wanata,"  in  not  keeping  a  proper  lookout,  and 
in  sailing  at  too  great  a  rate  of  speed.  The  claimants  main- 
tain that  the  collision  was  caused  by  the  negligence  of  the 
pilot-boat  in  anchoring  at  an  improper  place,  in  not  exhibit- 
ing a  proper  light,  and  in  not  keeping  a  proper  watch  on  her 
deck. 

The  other  facts  in  the  case  are  stated,  and  the  assignment  of 
errors  set  forth  in  the  opinion  of  the  court. 

The  vessel  was  seized  by  the  marshal,  and  was  subse 
quently  released  from  his  custody  on  her  claimants  entering, 
with  sureties,  into  a  stipulation  for  costs  in  the  sum  of  $250, 
and,  into  one  for  value  in  the  sum  of  $16,000,  her  appraised 
value. 

The  District  Court  was  of  opinion  that  the  "  Wanata  "  was 
wholly  at  fault,  and  entered  a  decree  against  her,  awarding 
the  libellants  $16,000  on  account  of  the  loss  of  the  pilot*boat, 
clothing,  and  interest,  and  $805.27  ^  costs. 

The  claimants  appealed,  giving  bond  for  $2,000  in  the  usual 
form  with  the  same  sureties.  The  Circuit  Court,  on  appeal, 
decreed  that  the  libellants  recover  against  the  stipulators  for 
value  $16,000,  damages  by  reason  of  the  collision,  and  against 
the  stipulators  for  costs  and  on  appeal  for  the  costs  in  the  Dis- 
trict Court,  amounting,  with  interest,  to  the  sum  of  $328.12, 
and  also  the  costs  in  the  Circuit  Court,  which,  including  the 
interest  on  the  amount  of  the  damages  aforesaid  from  the  time 
of  the  decree  in  the  District  Court,  were  taxed  and  adjusted 
at  the  further  sum  of  $1,085.85,  amounting  alt(^ther  to 
$17,407.47. 

The  claimants  having  entered  into  an  undertaking  with  sure- 
ties in  the  sum  of  $86,000,  coDditioned  to  prosecute  their  appeal 
to  effect,  and  answer  all  damages  and  costs,  upon  fiulure  to  make 
it  good,  brought  the  ease  here. 
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Mr.  Joseph  H.  Ohoate  for  the  appellants. 

The  collision  was  the  result  of  inevitable  accident,  and  the 
^^  Wanata ''  was  therefore  guilty  of  neither  fault  nor  n^li 
genoe.  The  VirgU,  2  Wm.  Rob.  201 ;  1  Pars.  Marit  Law, 
187  ;  The  Thomly,  7  Jur.  659 ;  The  JEbenezer,  id.  117 ;  The 
WUliam  Lindsay,  29  L.  T.  N.  s.  355 ;  The  Amio  and  The 
Amelia,  id.  118 ;  The  Grace  Girdier,  7  Wall.  196;  The  Marnr 
ing  Light,  2  id.  550. 

The  '^  Wanata  "  having  been  released  upon  the  filing  of  a  stip- 
ulation for  value  in  the  sum  of  $16,000,  the  stipulation  took 
the  place  of  the  res  in  the  further  progress  of  the  cause,  and 
bore  no  interest.  Therefore,  the  decree  of  the  Circuit  Court 
adding  interest  to  that,  and  including  it  in  the  costs,  is  wholly 
without  precedent  or  authority.  Memmenway  v.  Fisher^  20 
How.  258;  The  Ann  Caroline,  2  Wall.  688;  The  Steamer 
Webb,  14  id.  406. 

The  circumstance  that  the  decree  of  the  District  Court  was 
for  the  exact  amount  of  that  stipulation  does  not  alter  the 
principle  or  increase  the  power  of  the  Circuit  Court.  All 
that  the  latter  had  before  it  representing  value  was  the  stipu- 
lation which  had  been  substituted  for  the  res. 

Nor  could  interest  as  dams^s  in  excess  of  the  value  of  the 
res  be  awarded  against  the  obligors  in  the  bond,  upon  appeal  from 
the  District  to  the  Circuit  Court ;  for  interest  is  neither  costs  nor 
damages,  within  the  meaning  or  purpose  of  that  bond.  A  bond 
given  for  costs  and  damages  on  appeal  in  such  a  suit  as  this 
does  not  add  to  the  original  stipulation  for  value,  but  covers 
such  damages  only  as  the  appellee  is  entitled  to  recover ;  and 
the  above-cited  cases  establish  that  he  is  not  entitled  to  inter- 
est. In  admiralty,  the  cause  in  the  Circuit  Court  is  heard  de 
novo  ;  and  that  court  awards  damages  by  an  original  decree,  and, 
of  course,  without  interest.  The  bond  for  costs  and  damages 
on  appeal  might  be  made  available  not  only  for  the  costs  of 
appeal,  but  for  a  deficiency  up  to  and  within  the  amount  of  the 
stipulation  for  value  occasioned  by  the  insolvency  of  the  stipu- 
lators, but  never  in  excess  of  it,  by  way  of  interest  or  other- 
wise. 

It  is  obvious,  in  this  case,  that  the  learned  circuit  judge,  in 
his  opinion,  meant  only  to  award  as  damages  the  $16,000,  the 
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amount  of  the  re$.  The  addition  of  interest  crept  into  the  decree. 
But  even  there  it  is  not  adjudged  as  damages.  It  is  awarded 
specifically  as  interest  and  as  part  of  the  costs,  for  which  there 
was  no  power  in  that  court. 

Of  course,  in  The  Ann  Caroline  and  The  Steamer  Webb  sim- 
ilar bonds  for  costs  and  damages  on  appeal  were  given  as  in 
this  case,  and  in  the  same  form.  No  appeal  could  be  taken 
without  them.  And  if  the  value  of  the  res  in  court  could  be 
thereby  increased,  the  appellees  in  those  cases  would  not  have 
been  limited,  as  they  were  strictly,  to  the  amount  of  the  original 
stipulation  for  value ;  but  this  court  would  have  awarded,  in 
addition,  interest  on  that  amount,  at  least  to  the  extent  of 
the  appeal-bond,  after  providing  for  the  costs  on  appeal.  The 
question,  in  any  form  in  which  it  may  be  presented,  has  been 
determined  by  this  court. 

As  to  the  decree  of  the  District  Court,  so  far  as  it  awarded 
costs  in  excess  of  the  $250  stipulated  for  costs,  it  will  be  con- 
ceded to  be  erroneous. 

If  interest  should  be  claimed  in  this  court  upon  the  decree  of 
the  Circuit  Court  rightly  adjusted,  it  is  submitted  that  a  review 
of  the  evidence  will  more  than  confirm  the  doubts  expressed  in 
the  opinion  of  the  circuit  judge  as  to  the  damages  awarded, 
and  satisfy  this  court  that  $16,000  now,  without  interest,  is  an 
ample  indemnity  for  all  the  losses  sustained  by  the  libellants. 
In  the  exercise  of  the  discretionary  power  reserved  in  this 
court,  as  laid  down  in  Hemmenway  v.  Fisher^  20  How.  266,  to 
add  further  damages  by  way  of  interest  to  the  $16,000  would 
give. the  libellants  more  than  they  ought  to  have,  and  would 
work  injustice  to  the  appellants. 

Mr.  William  Allen  Butler ^  contra. 

The  courts  below  having  upon  the  same  proofs  found  that 
there  was  no  fault  on  the  part  of  the  pilot-boat,  and  that 
the  collision  was  caused  solely  by  the  fault  of  the  ^^  Wanata," 
this  court,  unless  manifest  error  is  shown,  will  not  reverse  the 
decrees.  Every  presumption  is  in  favor  of  them.  The  Juniata^ 
98  U.  S.  387  ;  The  Eypodame,  6  Wall.  216 ;  The  Qraee  Qirdr 
ler,  7  id.  196  ;  The  Quickstep,  9  id.  665 ;  The  Spray,  12  id.  866  ; 
The  Commerce,  16  id.  88 ;  The  Ship  Potomac,  2  Black,  681 ; 
The  Scioto,  Daveis,  869. 
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The  attempt  to  excuse  the  8ch€x>iier  on  the  ground  of  ^levi* 
table  accident  wholly  fails.  The  Morning  Lights  2  Wall.  550 ; 
The  Virgil,  2  Wm.  Rob.  201. 

There  is  no  error  as  to  the  amounts  awarded.  The  decree 
of  the  District  Court  was  properly  limited  to  the  amount  of 
the  stipulation  for  value.  There  was  no  decree  against  the 
stipulators  for  either  the  $16,000  or  the  costs,  but  only 
against  the  schooner,  with  a  direction  that  the  amount 
awarded,  with  the  costs,  be  paid  out  of  the  proceeds  of  the 
stipulations  for  costs  and  value,  when  paid  into  the  registry 
of  the  court.  Before  any  such  payment  was  made,  the  ap- 
peal to  the  Circuit  Court  was  taken.  There  was  therefore  no 
error. 

The  bond  in  the  sum  of  92,000  given  by  the  claimants,  on 
appeal  to  the  Circuit  Court,  was  for  all  damages  and  costs 
which  should  be  awarded  against  them,  as  appellants,  if  they 
failed  to  make  their  appeal  good.  The  total  amount  decreed 
by  the  Circuit  Court  was  $17,407.47,  a  sum  less  than  the 
amount  of  the  stipulation  and  appeal-bond. 

The  bond  given  on  the  appeal  to  this  court  is  for  the  sum  of 
$86,000,  and  is  conditioned  to  answer  all  damages  and  costs. 
The  interest  on  the  amount  of  the  decree  of  the  Circuit  Court 
is  the  only  addition  to  be  made  by  way  of  increase  to  the  dam- 
ages below,  and  to  this  libellants  are  entitled. 

Rule  29  of  the  General  Rules  of  this  court  provides  that 
Mupersedeas  bonds  in  the  Circuit  Court  must  be  taken  that  the 
appellant  shall  prosecute  his  appeal,  and  answer  all  damages 
and  costs  if  he  fail  to  make  his  plea  good ;  and  that  **  such 
indemnity,  including  '  just  damages  for  delay,'  and  costs,  must 
be  for  the  whole  amount  of  the  decree,  and  interest,  on  the 
appeal."  The  plain  distinction  between  the  present  case 
and  The  Ann  Caroline  and  The  Steamer  Webb,  cited  by  the 
appellants,  is,  that  in  those  cases  the  actual  assessment  and 
award  exceeded  the  amount  of  the  stipulation  for  value. 
Here  the  amount  was  carefully  restricted  to  the  stipulated 
value ;  and  the  only  question  is,  whether  interest  as  well  as 
costs  shall  follow  an  affirmance  of  the  decree  of  the  Circuit 
Court.  There  is  no  ground  for  depriviufi^  the  libellants  «f 
interest. 
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Mb.  Justicb  Cuffobd  delivered  the  opinion  of  the  court. 

Ship-owners  are  in  no  case  liable  for  any  loss,  damage,  or 
injarj  occasioned  by  collision  beyond  the  amount  of  their  inter 
est  in  the  colliding  ship  and  her  freight  pending,  except  for 
costs  and  interest  by  the  way  of  damages  in  case  of  default  of 
payment  and  suit  to  recover  the  amount.  9  Stat.  685;  The 
Propeller  Niagara  v.  The  Cordea^  21  How.  7.  Nor  are  the 
stipulators,  either  for  cost  or  value,  ever  liable  for  any  default 
of  their  principal  beyond  the  amount  specified  in  the  stipula- 
tion which  they  gave,  except  for  costs  and  interest  by  the 
way  of  damages  in  case  of  their  own  default  to  make  payment 
pursuant  to  the  terms  of  the  stipulation.  The  Ann  Caroline^ 
2  Wall.  688 ;  The  Union,  4  Blatch.  90. 

Whenever  the  obligation  of  the  stipulator,  as  expressed  in  tho 
stipulation,  is  for  a  definite  sum,  the  surety' stipulating  to  pay 
that  sum  cannot  be  compelled  to  pay  more  than  that  amount 
for  any  default  of  his  ■  principal.     T?ie  Steamer  Webb,  14  Wall 
406 ;  Broum  v.  Burrows,  2  Blatch.  841. 

Stipulators,  like  sureties,  where  the  stipulation  is  for  a  defi- 
nite sum,  are  bound  to  make  good  the  liability  or  default  of 
the  principal  to  the  amount  of  the  stipulation ;  but  they  cannot 
be  held  to  any  greater  sum,  unless  they  themselves  have  been 
guilty  of  default,  in  which  case  they  may  be  held  liable  for 
costs  and  interest,  by  the  way  of  damages,  to  the  extent  that 
the  same  have  arisen  from  the  breach  of  their  duty  to  comply 
with  the  terms  of  their  stipulation.  Where  the  stipulation  or 
bond  is  given  for  the  value  of  the  ship,  the  obligation  of  the 
stipulator  is  that  he  pay  into  court  the  sum  ascertained  as  the 
value.  Benedict,  Adm.  (2d  ed.)  294 ;  Dunlap,  Adm.  174 ;  Lane 
v.  Townsend,  Ware,  289. 

Sufficient  appears  to  show  that  the  collision  occurred  between 
the  pilot-boat  and  the  schooner  at  the  time  alleged,  off  the  coast 
of  New  Jersey,  north  of  Barnegat,  and  between  that  point  and 
Long  Branch,  and  that  the  collision  resulted  in  the  total  loss  of 
the  pilot-boat  belonging  to  the  first-named  libellant,  and  of  cer- 
tain clothing  and  other  property  belonging  to  the  other  libel- 
lants.  Pending  the  suit,  the  owner  of  the  pilot-boat  deceased, 
and  his  executors  were  by  consent  substituted  as  libellants  in 
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Thirteen  persons,  including  the  boat's  company  and  six  Sandy 
Hook  pilots,  were  on  board  the  pilot-boat  at  the  time  of  the 
collision ;  and  it  appears  that  the  pilot-boat  was  at  anchor  at 
the  time,  about  a  half-mile  from  the  shore,  in  four  fathoms  of 
water.  During  the  afternoon  of  the  day,  in  course  of  her  cruise 
for  employment,  she  had  lost  or  burst  her  foresail,  and  came  in 
to  repair  it,  and  anchored  at  six  o'clock  prior  to  the  collision, 
which  occurred  about  nine  o'clock  the  same  evening. 

Eleven  of  the  persons  on  board  were  examined  as  witnesses ; 
and,  from  their  testimony,  it  satisfactorily  Appears  that  the 
wind  was  north-west,  blowing  hard ;  that  the  sails  of  the  pilot- 
boat  were  furled ;  that  when  she  anchored  she  backed  off  to 
the  south-east,  heading  north-west ;  that  it  was  not  a  thick 
night,  and  that  it  was  pretty  clear  at  the  time  of  the  collision  ; 
that  vessels  anchored  all  along  the  coast;  and  that  the  place 
where  the  pilot-boat  was  lying  is  a  well-known  anchorage 
ground. 

Service  was  made,  and  the  claimants  appeared  and  filed  an 
answer.  Before  answering  to  the  libel,  however,  the  claimants 
filed  a  stipulation  for  costs  in  the  sum  of  |250. 

Three  principal  defences  are  set  up  in  the  answer,  as  follows . 
1.  That  the  pilot-boat  was  anchored  in  an  unusual,  unsafe,  and 
improper  place,  which  exposed  her  to  the  very  disaster  which 
happened.  2.  That  she  did  not  display  a  proper  light.  8.  That 
she  did  not  have  a  proper  watch  upon  her  deck  to  guard  and 
provide  against  such  accidents,  especially  in  the  night-time  and 
in  stormy  weather. 

Due  attachment  of  the  schooner  was  made  by  the  marshal 
under  the  process  of  monition  ;  and  it  appears  that  the  ship  was 
subsequently  discharged  from  custody  by  consent,  the  claimants 
having  executed  a  stipulation  for  value,  in  addition  to  the  stipu- 
lation for  costs,  in  the  sum  of  f  16,000,  the  parties  agreeing  that, 
in  case  of  default  or  contumacy  of  the  claimants  or  their  sure- 
ties, execution  for  the  amount  may  issue  against  their  goods, 
chattels,  and  lands.  Testimony  was  taken  on  both  sides,  which 
is  fully  reported  in  the  transcript.  Hearing  was  had  ;  and  the 
District  Court  entered  a  decretal  order  in  favor  of  the  libellants, 
and  sent  the  cause  to  a  commissioner  to  ascertain  and  compute 
the  amount  of  the  damages  due  to  the  owner  of  the  pilot<^boat» 
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and  to  the  other  libellants  respectively  for  the  loss  of  clothing 
and  other  property  on  board  the  pilot-boat  at  the  time  when 
sunk  and  lost  by  the  collision. 

Pursuant  to  the  decretal  order,  the  commissioner  heard  the 
parties,  and  made  a  detailed  report,  in  substance  and  effect  as 
follows:  1.  That  the  owner  of  the  pilot-boat  is  entitled  to 
recover  the  sum  of  914,694.94.  2.  That  the  other  nine  libel- 
lants are  each  entitled  to  recover  the  sum  therein  set  forth, 
amounting  in  the  aggregate  to  the  sum  of  $1,805.06. 

Remark  should  be  made  that  the  owners  of  the  schooner, 
Greorge  Sparrow  and  David  L.  Turner,  are  the  claimants  of 
the  colliding  schooner,  and  that  they  excepted  to  the  report 
of  the  commissioner.  Both  sums,  when  added  together,  make 
$16,000,  which  is  the  exact  amount  of  the  stipulation  for 
value. 

Amendment  was  made  to  the  libel,  which  obviated  all  except 
one  of  the  material  exceptions  of  the  claimants  to  the  report 
of  the  commissioner.  They  excepted  to  the  amount  reported 
as  the  value  of  the  pilot-boat,  which  exception  was  overruled  bv 
the  District  Court. 

Matters  of  a  preliminary  character  being  disposed  of,  the 
District  Court  confirmed  the  report  of  the  commissioner,  and 
entered  a  final  decree  against  the  schooner  and  in  favor  of  the 
libellants,  ten  in  number,  for  the  sum  of  $16,000  for  the  loss  of 
the  pilot-boat,  clothing,  and  the  other  property  lost,  together 
with  interest  by  way  of  damages,  with  costs  taxed  at  $806.27. 

Throughout  it  was  the  owners  of  the  schooner  as  claimants 
who  made  defence  to'the  libel,  and  they  appealed  to  the  Circuit 
Court.  Both  parties  were  heard  in  the  Circuit  Court  upon  the 
evidence  introduced  in  the  District  Court,  and  the  Circuit  Court 
affirmed  the  decree  of  the  District  Court,  and  ordered  and  de- 
creed that  the  libellants  recover  against  the  schooner  the  sum 
of  $16,000  as  damages  sustained  by  the  collision,  and  the  costs 
taxed  in  the  District  Court,  amounting  with  interest  to  the  sum 
of  $323.12,  and  also  the  costs  taxed  in  the  Circuit  Court,  which, 
including  the  interest  on  the  damages  from  the  date  of  the 
decree  in  the  District  Court  to  the  date  of  the  decree  of  the 
Circuit  Court,  taxed  at  the  further  sum  of  $1,085.35,  amount- 
ing together  to  the  sum  of  $17407.47, 
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Stipalation  for  costs  in  the  sum  of  $250  was  given  by  the 
claimants  in  the  District  Court  when  they  entered  their  appeal^ 
ance,  and  they  subsequently  gave  a  stipulation  for  value  in  the 
3um  of  $16,000.  Apart  from  that,  it  should  also  be  borne  in 
mind  that  it  was  the  claimants  who  appealed  to  the  Circuit 
Court,  and  that  they  gave  bond  with  sureties  in  the  sum  of 
12,000  to  prosecute  their  appeal  with  effect. 

Two  stipulations  and  an  appeal-bond  were  given  in  the  Dis- 
trict Court,  the  sureties  in  each  being  the  same  persons ;  and 
the  record  shows  that  the  Circuit  Court,  at  the  same  time 
that  the  decree  was  entered  against  the  schooner,  entered  a 
decree  against  the  stipulators  for  value  in  the  sum  of  $16,000, 
and  against  the  stipulators  in  the  other  stipulation  and  the 
sureties  in  the  appeal-bond  in  the  sum  of  $1,407.47,  the  two 
sums  being  exactly  equal  to  the  amount  of  the  decree  entered 
against  the  schooner,  which  includes  the  $16,000  recovered  as 
damages  in  the  District  Court,  together  with  the  costs  taxed  in 
the  District  Court,  and  interest  on  the  sums  recovered  in  that 
court  to  the  date  of  the  decree  entered  in  the  Circuit  Court, 
and  the  costs  taxed  in  the  Circuit  Court,  amounting  in  all  to 
the  sum  of  $17,407.47. 

Immediate  appeal  was  taken  to  this  court  by  the  claimants 
of  the  schooner;  but  neither  the  stipulators  for  value  nor  for 
costs,  nor  the  sureties  in  the  bond  given  to  prosecute  the  appeal 
from  the  District  Court  to  the  Circuit  Court,  have  ever  appealed 
from  the  decree  entered  against  them  in  the  Circuit  Court. 

Since  the  appeal  was  entered  here,  the  appellants,  who  are 
the  owners  and  claimants  of  the  schooner,  have  assigned  error 
as  follows :  1.  That  the  Circuit  Court  erred  in  holding  that  the 
place  where  the  pilot-boat  was  lying  was  a  proper  anchorage. 
2.  That  the  court  erred  in  holding  that  the  pilot-boat  showed 
a  proper  light.  3.  That  the  court  erred  in  holding  that  the 
pilot-boat  was  not  bound  to  show  the  light  required  of  such 
boats  when  under  way.  4.  That  the  court  en-ed  in  holding 
that  the  want  of  a  lookout  on  the  pilot-boat  did  not  contribute 
to  the  collision.  6.  That  the  court  erred  in  holding  that  the 
schooner  had  no  proper  lookout.  6,  That  the  coui-t  eri-ed  m 
holding  that  the  schooner  was  in  fault  and  that  the  pilot-boat 
was  without  fault.     7.  That  the  court  erred  in  awarding  coats 
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taxed  in  the  District  Court  in  excess  of  the  stipulation  for 
ooets. 

Pilot-boats,  when  lying  at  anchor  like  other  ships,  are  re- 
quired to  exhibit  a  white  light  in  a  globular  lantern  of  eight 
inches  in  diameter,  with  all  the  other  conditions  specified  in 
the  article  prescribed  in  the  act  of  Congress  concerning  lights. 
18  Stat.  59.  Art.  8  applies  to  sailing  pilot-vessels  when  under 
way,  and  it  does  not  apply  to  pilot-boats  when  lying  at 
anchor. 

Enough  appears  to  show  that  the  pilot-boat  was  lying  at 
anchor,  and  the  uncontradicted  testimony  shows  that  she  was 
anchored  in  a  proper  place.  Other  support  to  that  proposition 
is  unnecessary ;  nor  is  any  other  argument  required  to  support 
the  proposition  that  the  light  shown  by  the  pilot-boat  was  the 
proper  one,  as  regulated  by  the  act  of  Congress,  than  that  exhib- 
ited in  the  very  able  opinion  of  the  district  judge.  Full  proof 
was  exhibited  that  the  light  was  trimmed  and  replaced  in  the 
halyards  sixteen  feet  above  the  deck  at  half-past  seven  o'clock 
in  the  evening,  and  the  evidence  clearly  shows  that  it  burned 
brightly  from  that  time  to  the  collision. 

Even  suppose  that  is  so,  still  it  is  contended  by  the  appellants 
that  the  pilot-boat  had  no  lookout,  and  that  the  Circuit  Court 
erred  in  holding  that  the  want  of  a  lookout  on  board  the  pilot- 
boat  did  not  contribute  to  the  collision. 

Evidence  to  support  the  first  branch  of  the  proposition  is 
entirely  wanting,  as  appears  from  a  careful  examination  of  all 
the  testimony  in  the  case.  Instead  of  that,  it  clearly  appears 
that  the  anchor-watch  came  on  deck  as  early  as  eight  o'clock, 
and  that  he  kept  a  constant  lookout  until  just  before  the 
schooner  struck  the  starboard  side  of  the  pilot-boat.  Prior  to 
that  he  was  standing  on  the  port  side  of  the  quarter-deck,  and 
was  in  the  act  of  getting  his  coat  from  the  forecastle,  having 
left  the  deck  for  that  purpose  when  the  collision  occurred. 

Viewed  in  the  light  of  these  circumstances,  the  court  is  of 
the  opinion  that  the  momentary  absence  of  the  lookout  from 
the  deck  did  not  contribute  to  the  collision,  inasmuch  as  it 
clearly  appears  that  the  schooner  did  not  show  any  signal- 
lights,  and  that  she  had  no  lookout  forward,  where  a  lookout 
should  be  stationed. 
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Lookout'*  should  be  stationed  forward;  and,  if  the  anchop- 
watch  had  been  on  deck,  it  is  exceedingly  doubtful  whether  he 
would  have  seen  the  schooner  in  season  to  adopt  any  pi'eoau- 
tions,  and,  if  he  had,  he  could  not  have  done  any  thing  except 
to  hail ;  and,  inasmuch  as  there  was  no  lookout  on  the  forward 
part  of  the  schooner  to  give  heed  to  any  such  warning,  it  is 
scarcely  possible  that  the  watch,  if  he  had  remained  on  deck, 
could  have  rendered  any  useful  service. 

Vessels  under  way  in  the  night-time  are  required  by  law  to 
display  proper  signal-lights ;  and  they  should  never  be  without 
a  competent  lookout  properly  stationed  on  the  vessel.  Delin- 
quent as  the  schooner  was  in  respect  to  both  of  those  require- 
ments, the  suggestion  that  the  lookout  of  the  pilot-boat  was 
absent  from  the  deck  at  the  moment  of  the  collision  is  not  enti- 
tled to  much  weight,  as  the  circumstances  afford  a  strong  pre- 
sumption that  his  absence  did  not  contribute  to  the  disaster. 

Attempt  is  made  by  the  appellants  to  ascribe  the  omission  of 
the  schooner  to  display  signal-lights  to  inevitable  accident,  but 
the  evidence  introduced  to  support  the  theory  is  quite  insuffi 
cient  for  the  purpose.  Proper  signal-lights  were  shown  by  the 
pilot-boat ;  and  the  court  is  of  the  opinion  that  the  schooner 
might  have  done  so,  if  those  who  were  responsible  for  her  navi- 
gation had  made  proper  exertions  to  comply  with  that  require- 
ment.  Nothing  is  shown  in  the  case  to  support  that  theory,  or 
to  furnish  any  proper  excuse  for  omitting  to  adopt  that  highly 
useful  precaution.  Union  Steamship  Co.  v.  New  York  Steamer 
Co.,  24  How.  807  ;  The  Morning  Light,  2  Wall.  550. 

Weighed  in  the  light  of  these  suggestions,  it  follows  that  the 
schooner  was  wholly  in  fault,  and  that  all  the  assignments  of 
error,  except  the  last,  must  be  overruled.  Suppose  that  is  so, 
still  it  is  insisted  that  the  District  Court  eiTed  in  awarding 
costs  to  the  libellants  in  excess  of  the  stipulation  filed  for  that 
purpose,  it  appearing  that  the  decree  for  damages  was  equal  to 
the  whole  amount  of  the  stipulation  for  value,  and  that  tiie  Cir- 
cuit Court  erred  in  a£Srming  that  decree  and  in  allowing  costs 
to  the  libellants  beyond  the  amount  of  the  stipulation  for  costs 
filed  in  the  District  Court.  Superadded  to  that,  they  also  con- 
tend that  the  Circuit  Court  erred  in  decreeing  that  interest 
should  be  taxed  as  costs  in  addition  to  the  damages  awarded  bj 
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the  decree  of  the  District  Court,  inasmtich  as  the  damages  there 
awarded  were  equal  to  the  full  amount  of  the  stipulation  filed 
in  the  District  Court. 

Beyond  all  doubts  the  decree  for  the  damages  awarded  in  the 
District  Court  is  correct,  as  it  is  for  the  exact  sum  specified  in 
the  stipulation  for  value ;  but  it  is  equally  clear  that  the  costs 
taxed  against  the  schooner  exceed  the  stipulation  for  costs  filed 
by  the  claimants  in  the  District  Court  in  the  sum  of  965.27,  as 
appears  by  the  record. 

Prompt  appeal  was  taken  by  the  owners  of  the  schooner,  as 
claimants,  to  the  Circuit  Court ;  and  the  principal  owner  of  the 
schooner,  George  Sparrow,  with  James  R.  Sparrow  and  James 
R.  Sparrow,  Jr.,  as  sureties,  gave  bond  to  the  libellants  in  the 
sum  of  S2,000,  the  condition  of  the  instrument  being  that  if 
the  appellants,  George  Sparrow  and  David  L.  Turner,  shall 
prosecute  their  appeal  with  effect,  and  pay  all  damages  and 
costs  which  shall  be  awarded  against  them,  if  they  fail  to  make 
their  appeal  good,  then  the  obligation  to  be  void ;  otherwise,  to 
remain  in  full  force. 

Admiralty  courts  proceed  according  to  the  principles,  rules, 
and  usages  which  belong  to  the  admiralty,  as  contradistinguished 
from  courts  of  common  law.  Manro  v.  Almeida^  10  Wheat 
478;  1  Stat.  276. 

Whenever  a  stipulation  is  taken  in  the  admiralty  for  the 
property  subjected  to  legal  process  and  condemnation,  the  stip- 
ulation is  deemed  a  mere  substitute  for  the  thing  itself,  and  the 
stipulators  are  held  liable  to  the  exercise  of  all  those  authori- 
ties on  the  part  of  the  court  which  it  could  properly  exercise 
if  the  thing  itself  were  still  in  the  custody  of  the  court.  The 
Palmyra,  12  Wheat.  1. 

Such  a  stipulation  is  binding  on  the  Appellate  Court,  unless 
it  appears  that  the  property  was  released  by  misrepresentation 
and  fraud.     Himseman  v.  The  North  Carolina^  16  Pet.  40. 

Bail  is  taken  for  property  attached  for  the  value  of  the  same 
when  delivered  to  the  claimant,  and  it  will  not  be  reduced  if 
the  property  when  sold  brings  less  than  the  appraised  value ; 
and  it  is  the  settled  rule,  that,  where  the  value  of  the  property 
held  in  a  cause  of  damage  is  insufficient  to  pay  the  loss,  it  fa 
not  competent  for  the  court  to  award  damages  i^inst  the  sure* 
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ties  in  the  stipulation  beyond  the  proceeds  or  value.  The  Rope. 
1  Rob,  A.  166. 

Nor  can  the  sureties  in  a  stipulation  for  costs  be  held  for 
any  greater  sum  on  account  of  the  default  or  contumacy  of  the 
principal  than  the  sum  specified  in  the  stipulation ;  but  it  if* 
well  settled  that  costs  may  be  awarded  against  the  owner  be- 
yond the  stipulation,  if  he  appeared  and  made  defence.  2^ 
John  Dunn^  id.  160. 

Sureties  in  admiralty,  like  sureties  at  law,  are  only  bound  to 
the  extent  of  the  obligation  expressed  in  their  stipulation,  unless 
they  are  themselves  guilty  of  default,  or  appear  and  make  de- 
fence, in  which  case  they  become  responsible  for  costs,  and,  in 
some  cases,  for  interest  by  the  way  of  damages  for  the  delay  of 
payment. 

Costs,  unquestionably,  were  taxed  in  the  District  Court  be- 
yond the  sum  expressed  in  the  stipulation  filed  to  secure  their 
payment ;  but  the  decree  in  the  District  Court,  both  for  costs 
aud  damages,  was  against  the  schooner.  No  decree  was  entered 
in  that  court  either  against  the  stipulators  for  costs  or  the  stipu- 
lators for  value ;  and  the  contention  is,  that  the  owners  defend- 
ing the  suit  are  liable  for  costs  even  where  the  damages  are 
equal  to  the  stipulated  value  of  the  property,  and  the  costs  taxed 
exceed  the  amount  of  the  stipulation  for  costs  filed  when  the 
owners  appeared  in  the  Distiict  Court. 

Doubtless  the  rule  was  so  prior  to  the  passage  of  the  act  of 
Congress  limiting  the  liability  of  ship-owners.  9  Stat.  636. 
Since  the  passage  of  that  act,  the  question  arises  whether  costs 
can  be  allowed  in  such  a  case,  where  it  appears  that  the  decree 
for  damages  exhausts  the  whole  amount  of  the  stipulation  for 
value. 

Much  aid  is  derived  in  the  solution  of  that  question  from  the 
decisions  of  the  British  courts  in  construing  the  act  of  Parlia- 
ment passed  for  the  same  purpose.  By  that  act  the  liability  of 
ship-owners  was  limited,  in  the  cases  therein  specified,  to  the 
value  of  the  ship  or  freight.  68  Greo.  III.,  c.  169.  Cases  have 
arisen  under  that  act  where  the  proceeds  of  the  ship  were  insuf- 
ficient to  make  good  the  loss,  in  which  it  is  held  that  the  court 
tannot  decree  against  the  owner  for  the  excess  of  damage  b^ 
Tond  the  proceeds  of  the  ship.     The  Volant^  1  Rob.  A   88B. 
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Other  decided  cases  support  the  same  role;  bat  it  is  settled  law 
that  the  defending  owners  in  such  a  case  are  liable  for  costs, 
even  thoagh  the  damages  recovered  exhaust  the  whole  amount 
of  the  stipulation  for  value.     The  John  Dunn^  supra. 

Costs  were  awarded  against  the  owners  in  that  case  beyond 
the  amount  of  the  proceeds  of  the  vessel,  the  owners  having 
appeared  and  defended  the  suit.  Pending  the  litigation,  the 
owners  applied  to  the  Queen's  Bench  for  a  prohibition,  and 
insisted  that  costs  could  not  be  allowed  even  against  the  own- 
ers where  the  damages  were  equal  to  the  value  of  the  ship,  the 
words  of  the  act  of  Parliament  being  that  the  liability  of  ship- 
owners shall  be  limited  to  the  value  of  the  ship  or  freight. 
Hearing  was  had,  eminent  counsel  appearing  on  both  sides,  and 
the  court.  Lord  Denman  delivering  the  opinion,  decided  to  the 
effect  that  the  limitation  did  not  discharge  defending  ship- 
owners from  costs. 

Interest  in  such  a  case  is  allowed  as  well  as  costs ;  and,  in 
case  of  appeal,  the  interest  is  cast  upon  the  whole  amount  of 
the  decree  in  the  court  below,  including  the  costs  as  well  as  the 
amount  of  the  damage.     2%e  Dundee^  2  Hagg.  137. 

Due  objection  to  a  decree  settled  in  that  form  was  made  in 
that  case ;  but  Lord  Stowell  held  that  the  allowances  were  cor- 
rect, that  the  costs  to  which  the  party  is  put  to  recover  his  just 
damages  is  a  part  of  his  loss,  and  that  the  costs  in  such  a  case 
are  properly  added  to  the  damages  in  the  computation  of  interest. 
Objection  was  also  made  in  that  case  to  the  allowance  of  inter- 
est, as  the  damages  were  equal  to  the  value  of  the  ship;  but  the 
same  learned  juc^e  answered  that  the  sufferer  is  entitled  to  such 
costs  as  he  shall  incur  in  recovering  the  value  of  the  ship,  and 
to  interest  if  payment  is  delayed,  meaning,  of  course,  that  the 
party  causing  the  delay  is  liable  in  such  a  case :  and  he  added, 
that  the  suffering  party  is  entitled  to  remuneration  for  the  costs 
to  which  he  is  driven  for  recovering  his  loss,  as  the  costs  con- 
stitute a  part  of  the  same ;  that  the  act  of  Parliament  is  not 
guilty  of  the  injustice  which  would  ensue  if  it  excluded  the 
costs,  which  are  necessary  for  replacing  the  sufferer  in  a  just 
state  of  compensation.  Such  a  party,  if  he  is  reinstated  in  the 
value  of  the  property  without  litigation,  is  not  entitled  to  costs; 
bat  if  he  cannot  obtain  the  benefit  of  the  reflation  in  respect 
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to  ooiBiMiiflatioo  without  being  driven  to  the  neoesnty  of  a  suit, 
the  statute  woull  be  chai^eable  with  great  injustice  if  it  did 
not  allow  him  to  recover  costs ;  and  these  remarks  apply  with 
equal  force  to  the  charge  of  intervening  interest  arising  from 
delay  occasioned  by  such  litigation. 

Common-law  authorities  support  the  same  construction  of  the 
act  of  Parliament  referred  to,  and  show  to  a  demonstration  that 
the  rule  is  firmly  established  in  all  the  courts  of  the  parent 
country.  Ex  parte  Rayhe^  1  Qal.  &  Dav.  877 ;  Q-aU  v.  Laurie^ 
6  B.  &  C.  168. 

None  of  these  authorities,  however,  conflict  in  the  least  d^ree 
with  the  proposition  that  the  sureties  in  an  admiralty  stipula- 
tion can  never  be  compelled  to  pay  more  than  the  specific  sum 
expressed  in  the  stipulation  for  any  default  or  contumacy  of 
the  principal.  Seasonable  payment  of  the  sum  expressed  in  the 
instrument  is  all  that  can  be  required  at  their  hands ;  but  ii 
they  neglect  to  fulfil  the  terms  of  the  instrument,  and  the 
suffering  party  is  driven  by  their  n^lect  to  resort  to  legal 
measures  to  recover  the  amount  to  satisfy  his  loss,  they  are 
then,  like  the  delinquent  ship-owner,  liable  for  costs  and  inter- 
est occasioned  by  their  neglect  and  contumacy.  Our  act  of 
Congress  limiting  the  liability  of  ship-owners  was  passed  subse- 
quent to  the  British  act  referred  to,  and,  in  the  respect  involved 
in  this  case,  is  subject  to  the  same  construction. 

Tested  by  these  considerations,  it  follows  that  the  decree  of 
the  District  Court,  which  was  a  decree  against  the  schooner,  is 
correct. 

Concede  that,  and  still  the  appellants  insist  that  the  Circuit 
Court  erred  in  awarding  costs  taxed  in  the  District  Court  in 
excess  of  the  stipulation  filed  there  before  or  at  the  time  the 
claimants  entered  their  appearance. 

Properly  analyzed,  the  decree  of  the  Circuit  Court  is  as  fol- 
lows: 1.  That  the  decree  of  the  District  Court  is  affinned. 
2.  That  the  ten  libellants  recover  as  damages  the  sum  ,of 
(1^16,000,  which  is  the  exact  amount  of  the  stipulation  for 
value.  3.  That  they  recover  the  costs  taxed  in  the  District 
Court,  with  interest  to  the  date  of  the  decree,  amounting  to 
the  sum  of  #828.12.  4.  That  they  recover  the  costs  taxed  in 
ittt  Ckeuil:  Courts  including  the  interest  to  date  on  the  daji^ 
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ages  awarded  m  the  District  Court,  amounting  to  the  ram  of 
$1,085.85,  making  in  the  abrogate  the  sum  of  $17,407.47. 

Two  technical  errors  occur  in  adjusting  the  terms  of  the. 
decree  of  the  Circuit  Court;  but,  inasmuch  as  neither  w^Il 
injuriously  affect  the  rights  of  the  parties,  the  decree  will  not 
be  disturbed.  1.  Interest  is  not  costs  in  any  sense,  and,  whon 
allowed,  it  should  be  decreed  as  damages,  and  be  added  to  the 
damages  awarded  in  the  District  Court.  2.  Costs  and  interest 
should  never  be  blended  in  such  a  case,  as  it  would  be  difficult, 
if  not  impossible,  to  ascertain  the  amount  to  be  paid  by  the 
stipulators  for  costs,  if  less  than  the  full  amount  of  the  stipular 
tion,  or  to  separate  the  same  from  the  amount  to  be  paid  by  the 
sureties  in  the  appeal-bond. 

Cases  often  arise  where  such  an  adjustment  is  necessary ;  ana 
it  would  arise  here  were  it  not  that  the  sureties  in  the  stipu- 
lation for  costs  in  the  District  Court  and  the  sureties  in  the 
appeal-bond  are  the  same  persons.  Nor  will  the  other  error 
operate  to  the  prejudice  of  any  one  of  the  parties,  as  it  is  clear 
that  the  allowance  of  interest  is  a  proper  charge  in  the  decree 
against  the  schooner  and  the  appellants,  within  the  principle  of 
the  authorities  to  which  reference  has  been  made. 

Nothing  remains  for  re-examination  except  that  portion  of 
the  decree  which  adjudges  what  portion  of  the  aggregate  sum 
awarded  shall  be  paid  by  the  sureties  in  the  respective  stipu- 
lations, and  what  portion  shall  be  paid  by  the  sureties  in  the 
appeal-bond. 

Sixteen  thousand  dollars  were  awarded  to  the  ten  libellants  as 
damages ;  and  the  decree  is,  that  the  stipulators  for  value  shall 
pay  that  amount,  which  is  obviously  correct.  They  stipulated 
for  that  amount ;  and,  inasmuch  as  they  did  not  make  defence, 
and  have  not  been  guilty  of  default  or  contumacy,  they  cannot 
be  compelled  to  pay  interest  or  costs  to  the  libellants  beyond 
their  stipulation.  The  Palmj/roy  12  Wheat.  10.  Nor  can  the 
stipulators  for  costs  be  compelled  to  pay  more  than  the  sum 
of  $250  for  the  same  reasons,  as  they  stipulated  for  a  definite 
sum,  and  have  not  made  defence,  nor  been  guilty  of  any  default. 
Clerk's  Praxia,  tit.  68,  p.  141 ;  The  Ann  Caroline^  2  Wall.  588; 
The  Steamer  WM,  14  id.  406. 

Aeenied  interest  was  allowed  in  the  Cirottit  Court  in  additior 
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to  the  damages  awarded  in  the  District  Court,  which,  if  added  to 
the  sum  there  awarded,  would  exceed  the  stipulation  for  value ; 
and  the  costs  taxed  in  the  Circuit  Court,  if  added  to  the  costs 
taxed  in  the  District  Court,  would  much  exceed  the  stipulation 
for  costs,  which  was  only  for  the  sum  of  $250. 

Allowances  of  the  kind,  if  the  case  stopped  there,  would 
clearly  be  error ;  but  the  case  does  not  stop  there,  as  will  pres- 
ently fully  and  satisfactorily  appear.  Mention  has  already  been 
made  that  the  claimants,  who  were  the  owners  of  the  schooner, 
appealed  to  the  Circuit  Court,  and  that  they  gave  an  appeal- 
bond  in  the  sum  of  $2,000,  with  the  same  persons  as  sureties 
as  those  who  became  sureties  in  the  stipulation  for  costs  and 
value. 

Nothing  can  be  better  settled,  said  Judge  Story,  than  that  the 
admiralty  may  take  2k  jidejussory  caution  or  stipulation  in  cases 
in  rem^  and  may  in  a  summary  manner  award  judgment  and 
execution  there  thereon.  Jurisdiction  to  that  effect  is  possessed 
by  the  District  Court;  and,  being  fully  authorized  to  adopt  the 
process  and  modes  of  proceeding  of  the  admiralty,  they  have  an 
undoubted  right  to  deliver  the  property  on  bail  and  to  enforce 
conformity  to  the  terms  of  the  bailment.  Authority  to  take 
such  security  is  undoubted,  and,  whether  it  be  by  a  sealed 
instrument  or  by  a  stipulation  in  the  nature  of  a  recognizance, 
cannot  affect  the  jurisdiction  of  the  court.  Having  jurisdiction 
of  the  principal  cause,  the  court  must  possess  jurisdiction  over 
all  the  incidents,  and  may,  by  motion,  attachment,  or  execu- 
tion, enforce  its  decrees  against  all  who  become  parties  to  the 
proceedings.  The  Alligator^  1  Gall.  145 ;  Nelson  v.  United  Statei, 
Pet.  C.  C.  235.  Bonds,  says  Dunlap,  are,  to  all  intents  and  pur- 
poses, stipulations  in  the  admiralty.     Dunlap,  Prac.  164. 

Where  the  claimant  appeals  from  the  deci-ee  of  the  Distiict 
Court,  the  bond  and  other  stipulations  follow  the  cause  into 
the  Circuit  Court ;  and,  upon  the  aflSrmation  of  the  decree,  the 
fruits  of  the  appeal-bond  and  other  stipulations  may  be  obtained 
in  the  same  manner  as  in  the  court  below,  they  being  in  fact 
nothing  more  than  a  security  taken  to  enforce  the  original 
decree,  and  are  in  the  nature  of  a  stipulation  in  the  admiralty. 
McLellan  v.  United  States,  1  Gall.  227. 

It  matters  not,  says  that  learned  magistrate,  whether  security 
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in  an  admiralty  and  maritime  cause  be  by  bond,  recognizance, 
or  stipulation,  as  the  court  has  an  inherent  authority  to  take 
it,  and  to  proceed  to  award  judgment  or  decree  thereon  accord- 
ing to  the  course  of  the  admiralty,  unless  where  some  statute 
has  prescribed  a  different  course.  The  Octavia^  1  Mason,  150 ; 
2  Conkl.  Adm.  (2d  ed.)  106 ;  ffolmes  v.  Dodge,  Abbott,  Adm. 
60 ;  aaines  y.  Travie,  id.  422 ;  Benedict,  Adm.  (2d  ed.)  290. 

Everywhere  it  is  admitted  that  an  appeal  in  admiralty  carries 
up  the  whole  fund,  and  that  is  the  duty  of  the  Circuit  Court  to 
execute  its  own  decree ;  and  it  is  equally  clear  that  the  fund  in 
this  case  consists  of  the  stipulation  given  in  the  District  Court 
for  costs,  the  stipulation  given  there  for  value,  and  the  bond  or 
stipulation  in  the  sum  of  $2,000  to  prosecute  the  appeal  with 
effect  and  pay  all  damages  and  costs  awarded  against  them,  if 
the  appellants  shall  fail  to  make  their  appeal  good.  Montgomery 
v.  Anderson,  21  How.  886. 

Two  points  were  ruled  in  that  case  applicable  to  this :  1.  That 
the  appeal  in  admiralty  carries  up  the  res.  2.  That  the  Cir- 
cuit Court  must  carry  into  execution  its  own  decree.  The 
Collector,  6  Wheat.  194 ;  2  Pars.  Ship.  493. 

Sureties  in  such  an  appeal-bond  or  stipulation  may  become 
liable  for  the  whole  amount  specified,  as  the  condition  of  the 
instrument  is  that  the  principal  shall  prosecute  his  appeal  with 
effect,  and  pay  all  damages  awarded  against  the  appellant,  if 
he  fail  to  make  good  his  appeal.  Hence  it  was  decided  by  this 
court  that  the  surety  in  such  a  bond  is  liable  for  the  entire 
amount  of  damages  and  costs,  to  the  extent  of  the  penalty,  and 
interest  thereon  from  the  date  of  the  institution  of  the  suit, 
when  the  property  attached  produces  less  than  the  judgment  or 
decree.    Ives  v.  Merchants*  Bank,  12  How.  159. 

Examined  in  the  light  of  these  suggestions,  as  the  decree 
should  be,  it  is  manifest  that  it  contains  no  error,  as  the  amount 
of  the  stipulation  for  value  is  decreed  to  be  paid  to  the  libel- 
lants  for  the  losses  sustained  by  the  collision,  and  the  stipula- 
tion for  costs  is  decreed  to  be  paid  to  the  libellants  in  part 
discharge  of  the  taxed  costs,  leaving  the  balance  of  the  taxed 
costs  and  the  accrued  interest  from  the  date  of  the  decree  in 
the  District  Court  to  the  date  of  the  decree  in  the  Circuit 
Court  to  be  paid  by  the  sureties  in  the  appeal-bond,  which 
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mkjf  bj  ih»  nilM  and  usages  which  belong  to  courts  of  admi- 
raltj,  be  treated  as  an  admiralty  stipulation.  1  Stat.  276; 
Admiralty  Rules  6  and  21. 

Admiralty  bonds  and  stipulations  taken  in  the  District  Court, 
inasmuch  as  they  constitute  the  fund  out  of  which  compensa- 
tion is  to  be  decreed  to  the  libellants,  follow  the  appeal  into  the 
Circuit  Court. 

Authorities  of  highest  character  show  that  sureties  for  a  defi- 
nite sum  in  an  admiralty  stipulation  can  never  be  compelled 
to  pay  more  than  the  sum  stipulated,  unless  they  are  guilty  of 
de&ult  or  contumacy,  in  which  event  they  may  become  liable 
for  interest  and  the  taxable  costs  incurred  by  the  delay ;  but 
the  respondent,  where  there  is  no  statutory  prohibition,  may 
become  liable  for  costs  beyond  the  security  given  for  the  same, 
and  for  additional  damages  in  the  nature  of  interest,  in  case 
of  appeal.  Were  it  not  so,  the  injured  party,  in  case  of  delay, 
would  never  be  made  whole ;  but  such  a  recovery  against  the 
respondent  will  not  enlarge  the  liability  of  the  sureties  in  the 
stipulation  for  cost  or  value,  as  the  remedy  of  the  libellants  in 
that  event  is  found  in  the  appeal-bond  or  stipulation  given  to 
make  the  appeal  good.  Costs  and  interest  are  given  in  such  a 
case,  not  as  indemnity  for  the  loss  set  forth  in  the  libel,  but  for 
the  reason  that  the  loss  ascertained  in  the  decree  of  the  District 
Court  was  not  paid  at  the  proper  time.  The  Northumberland^ 
Law  Rep.  8  Adm.  &  Ecc.  83,  85 ;  Ives  v.  Merchants'  Bank, 
mpra;  The  Diana,  8  Wheat.  68;  Sneed  v.  Wieter,  8  id.  690; 
6  Stat.  618. 

Svffice  it  to  say,  there  is  no  error  in  the  reoordi 

Decree  uffbrmed. 
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County  of  Henby  v.  Nioolay. 

1.  Where  the  eliarter  of  a  railroad  companj,  granted  hj  MiMonri  prior  to  the 

adoption  of  the  Constitution  in  1865,  made  it  lawful  for  the  county  court  of 
any  county  in  which  any  part  of  the  route  of  said  railroad  or  of  its  author- 
ised hranches  might  he,  or  for  any  county  adjacent  thereto,  to  subscribe 
to  the  stock  of  the  company,  and  to  issue  bonds  of  the  county  in  payment 
therefor,  the  power  of  the  county  court  so  to  subscribe  did  not  become  sub- 
ject to  the  fourteenth  section  of  art.  11  of  that  Constitution,  which  lequires 
the  assent  of  two-thirds  of  the  qualified  voters  of  the  county  to  such  sub- 
scription. 

2.  The  Supreme  Court  of  that  State  has  decided  that  the  said  fourteenth  section 

does  not  apply  to  the  construction  of  branch  roads  authorized  by  the  origi- 
nal charter  of  a  railroad  company,  but  undertaken  as  an  independent  enter- 
prise under  the  act  of  the  legislature  of  March  21,  1868. 

5.  Where  the  bonds  of  a  county,  issued  by  the  county  court  In  payment  of  ite 

subscription  to  the  stock  of  a  railroad  company,  show  on  their  face  that  they 
were  issued  pursuant  to  a  law  which  authorized  their  issue  without  the  assent 
of  the  qualified  voters  of  the  county,  given  at  an  election,  and  there  is  noth- 
ing on  them  to  show  that  they  were  not  regularly  issued,  it  is  not  incumbent 
upon  a  purchaser  of  them  to  inquire  whether  the  company  has  pursued  the 
regular  steps  necessary  to  entitle  it  to  receive  them.  Where  the  agents  of 
the  company  have  them  for  sale,  he  has  a  right  to  presume  that  they  wer« 
lawfully  entitled  to  them. 
4.  The  fact  that  subsequently  to  making  the  subscription,  but  before  the  isson 
of  the  bonds,  the  company  transferred  its  franchisee  to  another  company  does 
not  alter  the  case. 

6.  Cmmtg  of  Scadand  v.  Tkma»,  94  U.  8.  682,  reaffirmed. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

This  is  an  action  for  the  recovery  of  the  amount  due  upon 
certain  coupons  annexed  to  bonds  issued  by  the  county  of 
Henry,  Missouri.  The  following  is  a  copy  of  one  of  the 
bonds:  — 

'^HxNBT  County  Bond.  —  State  of  Missoubi. 

"«1,000. 

^  Interest  ten  per  cent  per  annum,  payable  semiannually  on  the 
first  days  of  January  and  July. 

*'Know  all  men  by. these  presents,  that  the  coanty  of  Henry, 
in  the  State  of  Missouri,  acknowledges  itself  indebted  and  firmly 
bound  to  the  Tebo  and  Neosho  Railroad  Company,  to  the  use  and 
in  the  name  of  the  Clinton  and  Memphis  Branch  of  the  Tebo  and 


620  County  op  Benbt  v.  Nicolat.  [Sup.  Ot 

Neosho  Railroad,  in  the  sam  of  $1,000,  which  sum  the  said  county 
hereby  promises  to  pay  to  the  Tebo  and  Neosho  Railroad  Company, 
<)r  bearer,  to  aid  in  building  said  branch  railroad,  at  the  National 
Park  Bank,  in  the  city  of  New  York,  on  the  first  day  of  January, 
1881,  together  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum,  which  interest  shall  be  paid  semiannually  on  the  first  days 
of  July  and  January  of  each  year,  on  the  presentation  and  delivery 
at  said  bank  of  the  coupons  hereto  severally  subjoined. 

^^  This  bond  is  issued  under  and  in  pursuance  of  an  order  of  the 
county  court  of  Henry  County  in  the  State  of  Missouri,  and  in  pur- 
suance of  and  by  authority  of  an  act  of  the  Genera]  Assembly  of 
the  State  of  Missouri,  entitled  '  An  Act  to  incorporate  the  Tebo 
and  Neosho  Railroad  Company,'  approved  Jan.  16,  1860,  and  of  an 
act  of  the  General  Assembly  of  the  State  of  Missouri,  entitled  ^  An 
Act  to  aid  in  the  building  of  branch  railroads  in  the  State  of  Mis- 
souri,' approved  March  21,  a.d.  1868." 

The  bond  is  duly  signed,  sealed,  and  attested,  and  the  cou- 
{K)ns  attached  are  in  the  usual  form. 

The  act  of  incorporation  thus  mentioned  authorizes  the  com- 
pany thereby  created  to  ^^  survey,  mark,  locate,  construct,  main- 
tain, and  operate  a  railroad,  commencing  at  a  point  on  the 
Pacific  Railroad,  between  the  west  bank  of  the  Lamine  River, 
and  Muddy  Creek,  in  Pettis  County,  by  the  most  direct 
and  practical  route,  in  a  southerly  or  south-westerly  direction, 
through  Henry  County;  thence  to  some  point  on  the  State 
line,  between  the  north-west  corner  of  Jasper  County  and  the 
south-east  comer  of  McDonald  County,  .  .  .  and  to  extend 
branch  railroads  into  and  through  any  counties  that  the  di- 
rectors may  deem  advisable." 

It  declares  as  applicable  to  the  company  certain  sections  of 
the  act  incorporating  the  Osage  Valley  and  Southern  Kansas 
Railroad  Company,  approved  Nov.  21,  1857,  among  which  is 
the  fourteenth,  providing  that "  It  shall  be  lawful  for  the  county 
court  of  any  county  in  which  any  part  of  the  route  of  said  rail- 
road or  branch  may  be,  or  any  county  adjacent  thereto,  to  sub- 
scribe to  the  stock  of  the  company ;  and,  for  the  stock  subscribed 
in  behalf  of  the  county,  may  issue  bonds  of  the  county  to  raise 
the  funds  to  pay  the  same,  and  to  take  proper  steps  to  protect 
the  interest  and  credit  of  the  county  court." 
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The  following  is  an  act  of  the  General  Assembly  of  Missouri, 
approved  March  21,  1868  :  — 

**  Sbction  1.  Any  railroad  company  in  this  State,  authorized  by 
law  to  baild  branches,  and  wishing  to  avail  themselves  of  the  pro- 
visions of  this  act,  shall,  by  its  boai-d  of  directors,  pass,  and  cause 
to  be  entered  upon  its  records,  a  resolution  setting  forth  such  desire, 
and  designating  the  name  under  which  such  branch  shall  be  built, 
its  point  of  intersection  with  its  main  line,  and  general  course,  a 
certified  copy  of  which  resolution  shall  be  filed  with  the  secretary 
of  state,  after  which  they  shall  be  governed  by  the  provisions  of 
this  act. 

**  Sect.  2.  Whenever  any  such  railroad  company  shall  undertake 
the  construction  of  a  branch  designated,  as  provided  in  the  first 
section  of  this  act,  they  shall  receive  donations  or  subscriptions  to 
stock  to  aid  in  its  construction  in  the  name  of  such  branch,  which 
shall  be  expressed  in  the  certificate  of  stock  issued ;  the  cost  and 
expenses  of  constructing  and  operating  snch  branch  shall  be  kept 
separate  and  distinct  from  expenses  on  the  main  line.  They  may 
borrow  money  and  issue  bonds  secured  by  mortgage  on  such  branch 
road  to  aid  in  its  construction,  and,  in  general,  may  operate,  lease, 
sell,  or  consolidate  with  any  connecting  road,  distinct  and  separate 
from  their  main  line,  and  in  any  other  way  may  manage  or  dispose 
of  such  branch  as  by  law  they  may  be  authorized,  with  reference 
to  their  main  line,  and  separate  therefrom. 

^  Sbct.  8.  Any  branch  road  so  constructed  shall  not  be  holden 
for  any  debt,  lien,  or  liability  of  the  main  line,  nor  shall  the  main 
line  be  holden  for  any  debt,  lien,  or  liability  of  such  branch.  Any 
dividends  of  profits  arising  out  of  the  business  of  such  branch  road 
shall  be  divided  among  the  stockholders  in  said  branch,  and  in  all 
respects  the  interest  of  the  stockholders  in  the  branch  shall  be  kept 
separate  and  distinct  from  the  interests  of  the  stockholders  in  the 
main  line. 

**  Sect.  4.  The  holders  of  stock  in  any  railroad  company  which 
was  subscribed  in  aid  of  the  construction  of  a  branch  road,  accord- 
ing to  the  provisions  of  this  act,  shall  have  the  same  rights  as  othei 
stockholder^  in  the  company  in  the  choice  of  ofiicers;  but  in  all 
matters  directly  and  specially  aflecting  the  interests  of  such  branch 
road  the  stockholders  in  such  branch  shall  control,  and  for  such 
pniposes  the  directors,  under  their  by-laws,  may,  or  on  the  petition 
of  parties  representing  one-tenth  of  such  stock  shall,  call  a  meeting 
of  the  stockholders  in  such  branch,  setting  forth  the  object  of  such 
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meeting ;  and  at  any  such  meeting  such  stockholders  may  instruct 
the  hoard  of  directors  in  all  matters  relating  especially  to  their 
interests,  and  they  shall  he  governed  hy  such  instructions,  if  not 
inconsistent  with  the  laws  of  the  State  and  the  powers  of  snch 
company. 

*^  Sect.  6.  This  act  shall  be  in  force  and  take  effect  from  and 
»fier  its  passage." 

The  ^^  Clinton  and  Memphis  Branch  of  the  Tebo  and  Neosho 
Railroad  "  was  organized  and  undertaken  with  the  consent  of 
the  directors  of  the  Tebo  and  Neosho  Railroad  Company. 

On  the  4th  of  August,  1870,  the  county  court  of  the  county 
of  Henry,  on  ^Hhe  application  of  the  Clinton  and  Memphis 
Branch  of  the  Tebo  and  Neosho  Railroad  for  a  subscription 
to  the  capital  stock  of  said  branch  road  from  the  county  of 
Henry,  to  aid  in  the  construction  of  said  branch  road,"  ordered 
and  adjudged  that  the  said  county  ^^do  subscribe  for  and 
agree  to  take  one  thousand  five  hundred  shares  of  the  capital 
stock  of  the  Clinton  and  Memphis  Branch  of  the  Tebo  and 
Neosho  Railroad,  each  share  being  of  the  denomination  of 
f  100,  and  amounting,  in  the  a^regate,  to  the  sum  of  $150,000, 
under  and  by  virtue  of  the  authority  in  the  charter  of  the 
Tebo  and  Neosho  Railroad  Company  contained,  and  under  the 
act  of  the  General  Assembly  of  the  State  of  Missouri,  entitled 
^  An  Act  to  aid  the  building  of  branch  railroads  in  the  State 
of  Missouri,'  approved  March  21,  1868,  and  in  accordance  with 
the  resolution  and  orders  of  the  board  of  directors  of  said  Tebo 
and  Neosho  Railroad  Company,  establishing  said  branch  rail- 
road company  and  authorizing  subscriptions  to  the  capital  stock 
thereof,  adopted  on  the  sixth  day  of  June,  1870,  the  said  capital 
stock  to  be  paid  for  by  the  issue  and  delivery  to  the  committee 
appointed  to  construct  said  branch  road  of  the  coupon  bonds 
of  the  county,"  of  the  foregoing  tenor.  The  subscription  was 
made  on  certain  conditions  as  to  the  location  of  the  branch  rail- 
road, and  none  of  the  bonds  were  to  be  delivered  until  the 
grading  and  niasonry  of  the  road  within  the  limits  of  the 
county  were  let  by  contract  to  persons  of  whose  responsibility 
the  court  should  be  satisfied.  One  Hillegas  was  appointed  the 
agent  of  the  county  to  subscribe  the  stock  in  accordance  veith 
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the  terms  of  the  order,  and  to  cause  the  bonds  to  be  issued  and 
delivered. 

Oct.  11,  1870,  the  Tebo  and  Neosho  Railroad  Company 
executed  a  deed,  whereby  it,  with  the  consent  of  a  majority  of 
its  stockholders,  sold,  conveyed,  and  transferred  to  the  Missouri, 
Kansas,  and  Texas  Railway  Company  ^^  all  its  privileges,  rights, 
powers,  franchises,  real  estate,  and  other  property,  the  whole 
or  a  part  of  which  is  in  this  State,  excepting  only  such  as  be- 
long to  the  extension  of  the  Tebo  and  Neosho  line  north  ivom 
Sedalia,  via  Boonville,  Fayette,  and  Moberly,  to  the  railioad 
bridge  at  West  Quincy,  declared  July  2,  1869,  certificate  of 
which,  dated  July  3,  1869,  was  filed  in  the  ofBce  of  secretary 
-  of  state,  and  doth  consent  to  a  merger  of  the  same  with  the 
franchises,  propei-ty,  and  rights  of  said  party  of  the  second 
part ;  and  the  said  Missouri,  Kansas,  and  Texas  Railway  Com- 
pany, party  of  the  second  part,  shall  have,  exercise,  and  enjoy 
all  the  rights,  powers,  privileges,  and  inmiunities  of  the  original 
charter  of  the  Tebo  and  Neosho  Railroad  Company,  and  of  the 
several  amendments  thereto,  in  the  same  manner  and  to  the 
same  extent  as  has  been  heretofore  exercised  and  enjoyed  by 
the  said  Tebo  and  Neosho  Railroad  Company,  party  of  the  first 
part,  or  by  the  several  shareholders  in  said  company,  whose 
stock  shall  be  exchanged  as  herein  -provided,  either  or  boUi 
and  the  said  party  of  the  second  part  does  hereby  accept  the 
terms  and  conditions  of  the  within  instrument.'' 

On  the  7th  of  November  following,  the  county  court  made 
an  order,  which,  after  reciting  that  of  Aug.  4,  the  subscription 
made  by  Hillegas,  and  the  fact  of  the  compliance  by  said 
branch  road,  with  all  the  conditions  precedent  to  the  delivery 
of  said  bonds,  concluded  as  follows :  — 

"  Now,  therefore,  it  is  considered  by  the  court  that  said  bonds 
be  signed  by  the  presiding  justice  of  this  court,  and  attested  by  the 
clerk  of  this  court,  under  the  seal  thereof,  and  the  coupons  signed 
by  said  clerk  as  directed  in  said  order;  and  that  said  bonds,  num- 
bered from  No.  1  to  No.  150,  inclusive,  of  the  denomination  of 
11,000  each,  and  amounting  in  the  aggregate  to  $150,000,  signed 
and  sealed  as  aforesaid,  be  delivered  to  the  chairman  of  the  con^ 
mittee  of  construction  of  said  branch  railroad,  and  that  the  dark 
of  this  court  take  his  receipt  therefor.** 
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The  petition  of  the  plaintiff  is  in  the  usual  form. 

The  answer  of  the  county  alleges  that  the  bonds  were  issued 
without  authority  of  law;  that  they  were  not  ordered  to  be 
issued,  nor  were  they  in  fact  issued,  to  the  Tebo  and  Neosho 
Railroad  Company,  to  the  use  and  in  the  name  of  the  Clinton 
and  Memphis  branch ;  that  said  branch  never  had  any  legal 
existence ;  that,  if  it  did  have  such  existence,  it  was  under  the 
act  of  March  21,  1868,  and  therefore  the  issue  of  the  bonds 
was  illegal,  as  the  consent  thereto  of  two-thirds  of  the  qualified 
voters  of  the  county  was  not  first  obtained ;  that  prior  to  the 
issue  of  the  bonds  the  Tebo  and  Neosho  Company  sold  all  its 
rights  and  franchises  to  the  Missouri,  Kansas,  and  Texas  Rail- 
road Company,  which  sale  revoked  the  authority,  if  any  existed,- 
to  issue  said  bonds ;  that  after  their  issue  and  sale  proceedings 
were  instituted  in  the  State  court  to  enjoin  the  collection  of 
the  tax  for  the  payment  of  either  their  principal  or  interest ; 
and  that  all  of  these  matters  were  known  to  the  plaintiff  when 
he  brought  his  action. 

The  plaintiff  demurred  to  the  evidence  offered  by  the  county. 
There  was  nothing  to  show  that,  when  he  purchased  the  bonds, 
he  had  notice  of  the  facts  relied  on  in  support  of  the  answer. 
The  court  sustained  the  demurrer,  and  instructed  the  jury  to 
find  a  verdict  for  him ;  which  was  done,  and  judgment  rendered 
accordingly. 

The  county  then  sued  out  this  writ  of  error. 

Mr.  John  F.  Philips  and  Mr,  James  0.  Broadhead  for  the 
plaintiff  in  error. 

Mr.  James  Q-rant^  contra. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

Since  the  decision  of  this  court  in  County  of  Scotlafid  v. 
Thomas^  94  U.  S.  682,  little  remains  to  be  considered  in  this 
case.  It  is  conceded  that  the  charter  of  the  Tebo  and  Neosho 
Railroad  Company,  passed  Jan.  16,  1860,  gave  the  power  to 
establish  a  railroad  through  Henry  County,  and  to  extend 
branch  railroads  into  and  through  any  counties  that  the  dii^ec- 
tors  might  deem  advisable ;  and  it  was  made  lawful  for  the 
county  court  of  any  county  in  which  any  part  of  the  route  of 
said  railroad  or  branches  might  be,  or  any  county  adjacent 
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tkereto,  to  sabscribe  to  the  stock  of  the  company,  and  for  such 
stock  to  issue  bonds  of  the  county  to  raise  funds  to  pay  for  the 
same.  This  charter  being  granted  prior  to  the  Constitution  of 
Missouri,  adopted  in  1865,  according  to  the  settled  law  of  the 
State  did  not  become  subject  to  the  provision  in  that  Constitu- 
tion, which  requires  the  assent  of  two-thirds  of  the  lawful 
voters  of  a  county  to  a  subscription  of  stock  in  aid  of  the  rail- 
road. 

But  it  is  objected  that  the  project  of  the  branch  road,  in  aid 
of  which  the  stock  was  subscribed  in  this  case,  was  undertaken 
as  an  independent  enterprise  under  the  act  of  March  21,  1868, 
and,  consequently,  that  the  constitutional  provision  applies 
to  it.  It  is  true  that  the  branch  in  question  was  projected, 
and  the  organization  for  its  construction  was  made,  under  the 
provisions  of  that  act.  It  is  necessary,  therefore,  to  inquire 
whether  branches  of  railroads  thus  projected  are  thereby  made 
fubject  to  the  constitutional  provisioi)  relied  on ;  for  the  bonds 
sued  on  in  this  case  show  on  their  face  that  they  were  issued 
in  pursuance  of  that  act  as  well  as  under  the  authority  of  the 
original  charter,  and  being  made  '^  to  the  use  and  in  the  name 
of  the  Clinton  and  Memphis  Branch  of  the  Tebo  and  Neosho 
Railroad,  ...  to  aid  in  building  said  branch  railroad."  The 
Supreme  Court  of  Missouri  has  decided  this  question,  holding 
that  th^  constitutional  provision  does  not  apply  to  branch  roads 
built  under  the  act  of  1868.  The  State  ex  reh  the  Attorney^ 
General  v.  Oreen  County^  64  Mo.  640,  is  precisely  in  point. 
That  was  the  case  of  a  branch  road  authorized  by  the  original 
charter  of  the  Kansas  City,  &c.  Railroad  Company,  but  con- 
structed as  an  independent  interest  under  the  act  of  1868 ;  and 
in  that  case,  also,  the  original  company  had  consolidated  with 
the  Hannibal  and  St.  Joseph  Railroad  Company,  before  the 
subscription  to  the  stock  for  the  branch  was  made.  The  court 
said :  ^^  This  branch  road  commences  and  ends  in  the  same  places 
designated  for  the  branch  road  in  the  original  charter.  It  pro- 
poses nothing  but  what  was  intended  to  be  accomplished  by  the 
act  creating  it,  and  its  union  with  another  company  is  in  name 
only ;  no  new  powers  are  granted  to  either  the  branch  or  the 
company  with  which  it  is  consolidated,  and  no  original  powers 
are  taken  away.     I  see  nothing  that  alters,  affects,  or  changes 
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the  power  of  the  county  court  to  subscribe  the  stock.  I  think 
the  power  existed  when  the  subscription  was  made,  the  same 
as  it  did  when  the  act  of  incorporation  of  1867  was  passed.'* 

It  is  true,  in  tLat  case,  that  the  board  of  directors  of  the 
parent  company,  before  it  consolidated  with  the  Hannibal  and 
St.  Joseph  Railroad  Company,  and  the  latter  company  after- 
wards, passed  resolutions  authorizing  the  construction  of  the 
branch,  and  that  this  was  not  done  in  the  present  case ;  the 
branch  in  the  present  case  being  organized  and  undertaken 
only  with  the  consent  of  the  directors  of  the  parent  company. 
But,  under  the  decisions  of  this  court,  the  purchasers  of  the 
bonds  were  not  bound  to  know  whether  or  not  the  proceedings 
of  the  company  were  regular.  The  charter  of  the  Tebo  and 
Neosho  company  contained  the  power  to  construct  the  branch, 
and  gave  the  county  court  power  to  subscribe  stock  for  it ;  and 
the  act  of  1868  authorized  such  branch  and  stock  to  be  an 
independent  interest;  and  the  bonds  on  their  face  simply  showed 
that  they  were  made  to  the  parent  company,  ^*  to  the  use  and 
in  the  name  of  the  Clinton  and  Memphis  branch,"  ^^  to  aid  in 
building  said  branch."  The  purchaser,  therefore,  was  apprised 
by  the  law  that  power  existed  in  the  county  court  to  issue  such 
bonds,  without  any  election  of  the  people;  and  there  was  noth- 
ing on  their  face  to  show  that  they  were  not  regularly  issued. 
It  was  not  incumbent  on  him  to  inquire  whether  the  railroad 
company  had  puraued  all  the  regular  steps  necessary  to  entitle 
it  to  receiye  the  bonds.  Its  agents,  that  is,  the  agents  of  the 
branch  road,  had  them  for  sale,  and  he  had  a  right  to  presume 
that  they  were  lawfully  entitled  to  them. 

The  fact  that  before  bonds  were  issued,  but  not  before  the 
subscription  was  made,  the  parent  company  sold  and  assigned 
a  portion  of  its  route,  and  all  franchises  connected  therewith, 
to  the  Missouri,  Kansas,  and  Texas  Railroad  Company,  does  not 
alter  the  case.  So  far  as  appears,  the  Tebo  and  Neosho  com- 
pany did  not  cease  to  exist.  In  the  deed  of  sale  it  expressly 
reserves  a  very  material  portion  of  its  franchises ;  namely,  all 
those  belonging  to  ''the  extension  of  the  Tebo  and  Neosho 
line  north  from  Sedalia,  via  Booneville,  Payette,  and  Moberly, 
to  the  railroad  bridge  at  West  Quincy,  declared  July  2,  1869, 
certificate  of  which,  dated  July  8, 1869,  was  filed  in  the  office 
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of  the  secretary  of  state."  But  had  the  company  ceased  to 
exist,  it  would  make  no  difference.  Its  franchises  were  not 
extinguished,  but  only  transferred,  and  the  subscription  had 
been  ordered  before  the  sale  took  place.  It  is  unnecessary  to 
discuss  this  point  further,  as  the  grounds  on  which  it  rests  were 
sufficiently  considered  in  the  case  of  Scotland  County,  already 
referred  to. 

In  our  judgment,  the  defence  set  up  by  the  connty  was  prop- 
erly overruled,  it  not  being  shown  that  the  plaintiff,  when  he 
purchased  the  bonds,  had  any  knowledge  or  notice  of  the  facts 
relied  on.  Judgment  cffirmed* 


OSS  Tebbt  v.  Anderson.  [Sap.  Cfe. 


Tebby  tr.  Andebson. 

1.  An  enactment  redncing  the  time  prescribed  by  the  Statute  of  LimitatioiM 

In  force  when  the  right  of  action  accrued,  is  not  unconstitutional,  provided 
a  reasonable  time  be  giren  for  the  commencement  of  a  suit  before  the  bar 
takes  effect. 

2.  This  court  concurs  in  opinion  with  the  Supreme  Court  of  Georgia  that  the 

time  prescribed  by  the  statute  of  that  State,  approved  March  16, 1869,  in 
which  suits  for  the  enforcement  of  riglits  which  accrued  prior  to  June  1, 
1866,  should  be  brought,  is  not  so  short  or  unreasonable,  under  the  drcoij- 
stances  which  led  to  its  enactment,  as  to  render  it  unconstitutional. 

8  That  statute  may  be  set  up  as  a  valid  bar  to  suits  brought  after  Jan.  1, 1870, 
to  enforce  the  individual  liability  of  the  stockholders  of  a  bank  in  that  State 
for  the  ultimate  redemption  of  its  bills  whicli  it  ceased  and  failed  to  pa/ 
before  June  1,  1866,  or  to  recover  the  unpaid  balance  due  on  stock  subscrip- 
tions at  the  time  of  such  failure. 

4.  That  balance  is  a  debt  to  the  bank,  and  innres  to  the  benefit  of  all  its  credit- 
ors, while  the  individual  liability  for  the  redemption  of  itrbiUs  operates  only 
in  favor  of  the  holders  of  them. 

6.  Quare,  Can  a  creditor  of  a  dissolved  corporation,  who  has  not  recovered  a 
judgment  and  exhausted  his  remedies  at  law,  proceed  in  equi^  to  subject 
choses  in  action  to  the  payment  of  his  demand  1 

^.  A  statutory  liability  is  as  much  the  subject  of  remedial  legislation  as  a  liability 
by  contract,  unless  the  remedy  enters  into  and  forms  a  part  of  the  obligation 
which  the  statute  creates. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Geor^a. 

The  Planters'  Bank  of  the  State  of  Georgia  was  incorpo- 
rated by  the  legislature  of  that  State,  with  a  charter,  providing 
that  the  stockholders,  for  the  time  being,  shall  ^^  be  pledged 
and  bound,  in  proportion  to  the  amount  of  the  shares  that  each 
individual  or  company  may  hold  in  said  bank,  for  the  ultimate 
redemption  of  the  bills  or  notes  issued  by  or  from  said  bank, 
during  the  time  he,  she,  or  they  may  hold  such  stock,  in  the 
same  manner  as  in  ordinary  commercial  cases,  or  in  simple 
cases  of  debt." 

The  bank  issued  notes,  some  of  which,  in  due  course  of 
trade,  came  into  the  possession  of  the  complainants. 

The  bank  failed  to  pay  its  notes  in  lawful  money  on  the 
twentieth  day  of  February,  1865,  and  nothing  has  been  paid 
thereon,  except  as  hereinafter  stated. 

On  the  24th  of  May,  1866,  the  stockholders,  being  of  opinion 
that  the  corporation  was  insolvent  and  unable  to  pay  its  debts, 
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ordered  the  board  of  directors  to  execute  an  assignment  to 
Anderson  and  Mercer  of  the  assets  of  the  bank,  for  the  puiw 
pose  of  equally  distributing  them  among  the  creditors  and  bill- 
holders,  and  to  surrender  its  charter  to  the  governor  of  the 
State  at  such  time  as  they  might  deem  expedient. 

On  the  9th  of  July,  1866,  the  directors,  in  the  name  of  the 
bank,  assigned  to  Anderson  and  Mercer  its  property,  brth 
real  and  personal,  and  made  said  assignees  their  attorneys,  in 
the  name  of  the  bank  or  otherwise,  and,  for  the  trusts  created 
by  the  assignment,  to  ask,  demand,  recover,  and  receive  of  and 
from  all  and  every  person  and  persons  all  and  singular  the 
property  and  estate,  goods,  chattels,  wares,  merchandise,  debts, 
choses  in  action,  snm  and  sums  of  money  and  demands  due 
and  owing  or  belonging  to  said  bank ;  .  .  .  and,  in  default  of 
delivery  or  payment  in  the  premises,  to  sue,  prosecute,  and 
implead  for  the  same,  as  they  might  see  fit,  &c. 

The  assignees  accepted  their  trust  on  the  same  day,  and  soon 
after  published  a  notice  to  all  bill-holders  and  other  persons 
having  claims  against  the  bank,  to  present  them  for  liquidar 
tion. 

On  the  24th  of  December,  1869,  Harvey  Terry  presented  tu 
the  assignees  for  liquidation  bills  of  the  said  bank,  to  the 
amount  of  $5,605. 

Joshua  and  Thomas  Green,  in  December  of  that  year,  pr&> 
sented  to  the  assignees  for  liquidation  bills  to  the  amount  of 
$5,791.  Upon  the  bills  so  presented  a  dividend  of  twenty 
per  cent  was  paid  before  Jan.  1,  1870. 

Subsequently  to  the  payment  of  this  dividend,  the  assignees 
filed  a  bill  in  equity  in  the  Superior  Court  of  Chatham  County, 
Georgia.  McNish  and  other  creditors  of  the  bank,  including 
the  present  complainants,  were  made  defendants. 

Their  object  was  to  obtain  direction  as  to  the  mode  of  pay- 
ing out  the  assets  in  their  hands ;  and  the  court,  July  14, 1871, 
adjudged,  among  other  things,  that  there  was  due  to  Terry  the 
sum  of  $5,605,  less  the  dividend  of  twenty  per  cent  received 
by  him,  and  also  the  sum  of  $1,117,  on  bills  on  which  he  had 
received  no  dividend;  that  there  was  due  to  Joshua  and  to 
Thomas  Green  $5^791  on  bills  of  the  bank,  less  the  dividend  of 
twenty  per  cent,  previously  paid  thereon  $  and  that  the  assjii^nee^ 
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should  pay  the  balance  of  the  assets  to  all  creditors  named  in 
the  decree,  in  proportion  to  their  respective  dues. 

In  obedience  to  the  decree,  the  assignees  paid  further  divi- 
dends, making  the  whole  amount  so  paid  thirty  and  one-eighth 
per  cent  of  tJie  face  value  of  the  bills ;  and  they  were  finally 
discharged  June  80,  1878. 

On  the  eighteenth  day  of  March,  1869>  thp  General  Assembly 
of  Georgia  passed  an  act  accepting  the  surrender  of  the  charter 
of  the  bank. 

The  amount  of  bills  outstanding  at  the  time  of  the  failure 
of  the  bank  was  11,460,112.  Of  this  amount,  1207,448  were 
redeemed  before  the  bank  executed  its  deed  of  assignment. 

Besides  the  bills  so  presented  by  said  Terry,  he  is  now  the 
owner  and  holder  of  bills  to  the  amount  of  f  1,464,  upon  which 
no  dividend  has  been  paid. 

The  present  bill  of  complaint  was  filed  April  6,  1874,  by 
him,  Joshua  Green,  and  Thomas  Green,  on  behalf  of  them- 
selves and  others,  against  said  Anderson  and  Mercer,  the  as- 
signees and  the  other  defendants  who  are  stockholders  of  the 
bank.  It  sets  forth  the  preceding  facts,  and  alleges  that  at 
the  time  the  bank  failed  its  capital  stock  was  not  paid  in  in 
full,  and  that  many  of  the  stockholders  had  paid  in  only  about 
eighty  per  cent  of  their  subscription;  that  the  right  to  sue 
for  and  recover  the  several  balances  due  by  them  on  their 
shares  passed  by  the  assignment  of  July  9,  1866,  to  the 
assignees,  who  had  never  collected  them. 

It  prays  that  the  stockholders  be  decreed  to  pay  such  sum 
upon  each  share  of  stock  owned  and  held  by  them  respec- 
tively as  shall  make  up  the  full  sum  of  f  100,  —  its  par  value, 
— and  such  further  sums  respectively  as  may  be  found  due, 
in  order  to  pay  the  complainants'  demands. 

The  defendant  Anderson  demurred  generally. 

The  others  demurred  specially,  upon  the  ground,  1,  that  the 
suit  was  barred  by  the  Statute  of  Limitations ;  2,  that  com 
plainants,  although  defendants  in  the  case  .of  Anderson  and 
Mercer  against  McNish  and  others,  in  the  Superior  Court  for 
Chatham  County,  allege  no  reason  or  excuse  for  not  seeking 
the  aid  of  that  court  to  require  the  assignees  to  collect  the 
unpaid  subscriptions  due  from  the  several  stockholders,  or  why 


Oct.  1877.]  Tebby  v.  Andebson.  681 

the  decree  rendered  in  tibat  cause  should  not  be  conclusiye  and 
binding  upon  them;  8,  that  the  complainants  do  not  allege 
that  the  defendants  held  any  stock  of  the  bank  when  the  bills 
were  issued ;  and,  4,  that  as  to  the  bills  amounting  to  $1,464, 
as  to  which  Terry  seeks  judgment,  the  complaint  does  not  set 
forth  whether  he  became  the  holder  of  them  before  or  after  the 
final  decree  in  that  case,  or  why  they  were  not  presented  for 
participation  in  the  distribution  of  assets  of  the  bank. 

The  demurrers  were  sustained  and  the  bill  was  dismissed. 
The  complainants  thereupon  brought  the  case  here. 

The  Statute  of  Limitations  of  Georgia  approved  March  16, 
1869,  so  far  as  it  bears  upon  this  case,  is  as  follows :  — 

*^  Section  S.  And  be  it  further  enacted,  that  all  actions  on  bonds 
or  other  instruments  under  seal,  and  all  saits  for  the  enforcement 
of  rights  accruing  to  individaals  or  corporations,  under  the  statute 
or  acts  of  incorporation,  or  in  any  way  by  the  operation  of  law 
which  accrued  prior  to  the  1st  of  June,  1865,  not  now  barred,  shall  be 
brought  by  the  Ist  of  January,  1870,  or  the  right  of  the  party, 
plaintiff  or  claimant,  and  all  right  of  action  for  its  enforcement,  shall 
be  for  ever  barred. 

*^  Sect.  4.  And  be  it  Airther  enacted,  that  all  actions  on  promis- 
sory notes,  bills  of  exchange,  or  other  simple  contracts  in  writing, 
and  all  actions  on  open  accounts,  or  for  the  breach  of  any  contract 
not  under  the  hand  of  the  paity  sought  to  be  charged,  or  upon  any 
implied  assumpsit  or  undertaking,  which  accrued  on  a  contract 
which  was  made  prior  to  June  1,  1865,  not  now  haired,  shall  be 
brought  by  the  1st  of  January  next,  after  the  passage  of  this  act,  or 
the  right  of  the  party,  plaintiff  or  claimant,  and  all  right  of  action 
for  its  enforcement  shall  be  for  ever  barred.*' 

"  Sect.  6.  And  be  it  further  enacted,  that  all  other  actions  upon 
contracts,  expressed  or  implied,  or  upon  any  debt  or  liability  what- 
soever, due  the  public,  or  a  corporation,  or  a  private  individual  or 
individuals,  which  accrued  prior  to  the  1st  of  June,  1865,  and  are 
not  now  barred,  shall  be  brought  by  the  Ist  of  January,  1870,  or  both 
the  right  and  the  right  of  action  to  enforce  it  shall  be  for  ever  barred. 
All  limitations  hereinbefore  expressed  shall  apply  as  well  to  courts 
of  equity  as  courts  of  law,  and  the  limitation  shall  take  effect  in  all 
oases  mentioned  in  this  act,  whether  the  right  of  action  had  actually 
accrued  prior  to  the  Ist  of  June,  1865,  or  was  then  only  inchoate 
and  imperfect,  if  the  contract  or  liability  was  then  in  existence." 
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Mr,  Harvey  Terry  and  Mr.  William  Stone  for  thB  appeUanti. 
Mr.  Henry  R.  Jcusksanj  contra. 

Mb.  Chief  Jijstigb  Waitb  deliyered  the  opinion  of  the 
court. 

In  Terry  y.  Ihibmany  92  U.  S.  156,  we  decided  that  where 
the  charter  of  a  bank  contained  a  provision  binding  the  indi- 
vidual property  of  its  stockholders  for  the  ultimate  redemption 
of  its  bills  in  proportion  to  the  number  of  shares  held  by  them 
respectively,  the  liability  of  the  stockholder  arose  when  the 
bank  refused  or  ceased  to  redeem,  and  was  notoriously  insolvent ; 
and  that  when  such  insolvency  occurred  prior  to  June  1, 1866, 
an  action  against  a  stockholder  not  commenced  by  Jan.  1, 1870, 
was  barred  by  the  Statute  of  Limitations  of  Georgia  of  March 
16,  1869.  That  act,  as  recited  in  its  preamble,  was  passed  on 
account  of  the  confusion  that  had  ^^  grown  out  of  the  distracted 
condition  of  affairs  during  the  late  war,"  and  substantially 
barred  suits  upon  all  actions  which  accrued  before  the  close  of 
the  war,  if  not  commenced  by  the  first  day  of  January,  1870. 

This  is  a  suit  to  enforce  the  liability  of  the  stockholders  of  a 
bank,  under  a  provision  of  the  charter  similar  to  that  considered 
in  Terry  v.  Tubman;  and  it  is  expressly  averred  in  the  bill  that 
the  bank  stopped  payment  on  the  20th  of  February,  1865,  and 
never  resumed.  The  affairs  of  the  bank  were  closed  up  under 
an  assignment  made  July  9,  1866,  the  proceeds  of  which  paid 
only  a  small  percentage  upon  its  liabilities.  The  case  is  thus 
brought  directly  within  our  former  ruling;  but  it  is  insisted 
that  the  act  of  1869  is  unconstitutional,  because  it  impairs  the 
obligation  under  which  the  complainants  claim,  and,  as  that 
question  was  not  directly  passed  upon  in  the  other  case,  we  are 
asked  to  consider  it  now.  The  argument  is,  that  as  the  statute 
of  limitations  in  force  when  the  liability  of  the  defendants  was 
incurred  did  not  bar  an  action  until  the  expiration  of  twenty 
years  from  the  time  the  action  accrued,  a  statute  passed  subse- 
quently reducing  the  limitation  impaired  the  contract,  and  was 
consequently  void. 

This  court  has  often  decided  that  statutes  of  limitation  af- 
fecting existing  rights  are  not  unconstitutional,  if  a  reasonable 
time  is  given  for  the  commencement  of  an  action  before  tlM 
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bar  takes  effect,  ffatokins  v.  Barney^  5  Pet.  451 ;  Jackson  v. 
Lamphire,  8  id.  280  ;  Sohn  v.  Wateraan,  17  Wall.  696 ;  Christ- 
mas V.  RusselU  5  id.  290 ;  Sturges  v.  Orotoninshield^  4  Wheat. 
122.  It  is  difficult  to  see  why,  if  the  legislature  may  prescribe 
a  limitation  where  none  existed  before,  it  may  not  change  one 
which  has  already  been  established.  The  parties  to  a  contract 
have  no  more  a  vested  interest  in  a  particular  limitation  which 
has  been  fixed,  than  they  have  in  an  unrestricted  right  to  sue. 
They  have  no  more  a  vested  interest  in  the  time  for  the  com- 
mencement of  an  action  than  they  have  in  the  form  of  the 
action  to  be  commenced ;  and  as  to  the  forms  of  action  or  modes 
of  remedy,  it  is  well  settled  that  the  legislature  may  change 
them  at  its  discretion,  provided  adequate  means  of  enforcing 
the  right  remain. 

In  all  such  cases,  the  question  is  one  of  reasonableness,  and 
we  have,  therefore,  only  to  consider  whether  the  time  allowed 
in  this  statute  is,  under  all  the  circumstances,  reasonable.  Of 
that  the  legislature  is  primarily  the  judge ;  and  we  cannot  over- 
rule the  decision  of  that  department  of  the  government,  unless 
a  palpable  error  has  been  committed.  In  judging  of  that,  we 
must  place  ourselves  in  the  position  of  the  legislators,  and  must 
measure  the  time  of  limitation  in  the  midst  of  the  circum- 
stances which  surrounded  them,  as  nearly  as  possible ;  for  what 
is  reasonable  in  a  particular  case  depends  upon  its  particular 
faets. 

Here,  nine  months  and  seventeen  days  were  given  to  sue 
upon  a  cause  of  action  which  had  already  been  running  nearly 
four  years  or  more.  The  third  section  of  the  statute  is  as  fol 
lows:  — 

^  That  all  actions  on  bonds  or  other  instruments  under  seal,  and 
all  suits  for  the  enforcement  of  rights  accruing  to  individuals  or  cor- 
porations under  the  statute  or  acts  of  incorporation,  or  in  any  way 
by  operation  of  law  which  accrued  prior  to  the  1st  of  June,  1865,  not 
now  barred,  shall  be  brought  by  the  Ist  of  January,  1870,  or  the 
right  of  the  party,  plaintiff  or  claimant,  and  all  right  of  action  for 
its  enforcement,  shall  be  for  ever  barred." 

The  liability  to  be  enforced  in  this  case  is  that  of  a  stock- 
holder, under  an  act  of  incorporation,  for  the  ultimate  redemp- 
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tion  of  the  bills  of  a  bank  swept  away  by  the  disasters  of  a 
civil  war  which  had  inyolyed  nearly  all  of  the  people  of  the 
State  in  heavy  pecuniary  misfortunes.  Already  the  holders  of 
such  bills  had  had  nearly  four  years  within  which  to  enforce 
their  rights.  Ever  since  the  close  of  the  war  the  bills  had 
ceased  to  pass  from  hand  to  hand  as  money,  and  had  become 
subjects  of  bargain  and  sale  as  merchandise.  Both  the  original 
billholders  and  the  stockholders  had  suffered  from  the  same 
cause.  The  business  interests  of  the  entire  people  of  the  State 
had  been  overwhelmed  by  a  calamity  common  to  all.  Society 
demanded  that  extraordinary  efforts  be  made  to  get  rid  of  old 
embarrassments,  and  permit  a  reorganization  upon  the  basis  of 
the  new  order  of  things.  This  clearly  presented  a  case  for  leg- 
islative interference  within  the  just  influence  of  constitutional 
limitations.  For  this  purpose  the  obligations  of  old  contracts 
could  not  be  impaired,  but  their  prompt  enforcement  could  be 
insisted  upon  or  an  abandonment  claimed.  That,  as  we  think, 
has  been  done  here,  and  no  more.  At  any  rate,  there  has  not 
been  such  an  abuse  of  legislative  power  as  to  justify  judicial  in- 
terference. As  was  said  in  Jackson  v.  Lamphire^  supra :  "  The 
time  and  manner  of  their  operation  [statutes  of  limitation], 
the  exceptions  to  them,  and  the  acts  from  which  the  time  lim- 
ited shall  begin  to  run,  will  generally  depend  upon  the  sound 
discretion  of  the  legislature,  according  to  the  nature  of  the  titles, 
the  situation  of  the  country,  and  the  emergency  which  leadi^  to 
their  enactment.'* 

The  Supreme  Court  of  Geor^a,  in  George  v.  0-ardner^  49 
Ga.  441,  held  that  the  time  prescribed  in  this  act  was  not  so 
short  or  unreasonable  under  the  circumstances  as  to  make  it 
unconstitutional ;  and  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Georgia  held  to  the  same  effect  in 
Samples  v.  The  Bank^  1  Woods,  523.  We  are  satisfied  with 
these  conclusions.  The  circumstances  under  which  the  statute 
was  passed  seem  to  justify  the  action  of  the  legislature.  The 
time,  though  short,  was  sufficient  to  enable  creditors  to  elect 
whether  to  enforce  their  claims  or  abandon  them. 

This  disposes  of  the  questions  arising  upon  the  individual 
liability  of  the  stockholders  under  the  charter.  It  still  remains 
to  consider  the  cases  of  the  stockholders  whose  subsoriptioQ^ 
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were  not  paid  in  full  at  the  time  of  the  failure  of  the  bank. 
For  this  purpose,  it  is  nit  necessary  to  decide  whether  this  lia- 
bility passed  to  the  assignees  under  the  assignment.  If  it  did 
not,  and  the  present  complainants  have  the  right  to  sue  for  it, 
their  action  is  barred  by  the  statute  of  1869.  It  was  a  debt 
due  the  corporation  June  1, 1865 ;  and,  by  sect.  6  of  that  stat- 
ute, all  actions  upon  any  debt  or  liability  due  a  corporation, 
which  accrued  prior  to  that  date  and  was  not  barred  when  the 
act  was  passed,  must  be  brought  by  Jan.  1, 1870.  The  case  of 
Cherry  v.  Lamar,  decided  by  the  Supreme  Court  of  Georgia 
in  January,  1877,  is  not,  as  we  understand  it,  at  all  in  conflict 
with  this.  There  the  charter  of  the  bank  made  a  call  by  the 
directors,  and  sixty  days'  notice  of  it  to  the  stockholders,  con- 
ditions precedent  to  the  collection  of  unpaid  stock  subscriptions ; 
and  it  was  consequently  held  that  the  statute  did  not  com- 
mence to  run  against  such  a  liability  until  the  requisite  call 
had  been  made  and  notice  given.  Neither  in  this  case  nor  in 
Terry  v.  Tubman  does  any  such  provision  of  the  charter  ap- 
pear. For  all  that  is  shown  in  the  record,  the  stockholders 
were  liable  to  suit  at  any  time  for  the  recovery  of  the  balance 
due  from  them. 

These  complainants  are  neither  of  them  judgment  creditors 
of  the  bank.  In  a  suit  instituted  by  the  assignees  to  close  up 
the  assignment,  they  proved  their  claims,  and  the  amount  due 
them  was  found  for  the  purposes  of  a  dividend.  The  finding 
was  sufficient  for  the  purposes  of  distribution ;  but  it  has  none 
of  the  characteristics  of  a  judgment  or  decree,  to  be  enforced  as 
against  any  thing  but  the  fund  which  the  court  was  then  ad- 
ministering. 

We  see  nothing  to  take  this  case  out  of  the  operation  of  the 
decision  in  Terry  v.  Tubman,  and  the  decree  of  the  Circuit 
Court  is  therefore  Affirmed. 

At  a  subsequent  day  of  the  term,  a  petition  for  rehearing  was 
filed. 

Mb.  Chief  Jijsticb  Waits  delivered  the  opinion  of  the 
courK 
In  this  petition  it  is  suggested  that  the  provision  of  tlw 
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charter  of  the  Planters'  Bank,  in  respect  to  the  liability  of 
sabscribers  to  the  capital  stock  for  the  payment  of  the  balances 
due  upon  their  subscriptions,  is  substantially  the  same  as  that 
passed  upon  in  Cherry  v.  Lamar^  and  that  consequently,  under 
the  ruling  in  that  case,  the  Statute  of  Limitations  is  no  bar 
to  this  action  for  the  recovery  of  balances  due.  This  does  not 
appear  either  in  the  record  or  in  the  voluminous  printed  align- 
ments filed  at  the  hearing.  If  it  was  mentioned  in  the  oral 
argument,  it  did  not  attract  our  attention. 

But  upon  the  facts  as  they  are  now  stated  the  result  will  not 
be  changed.  The  liability  of  the  stockholders  upon  their  un- 
paid subscriptions  is  that  of  debtors  to  the  bank.  OgUvie  v. 
Knox  Insurance  Co.  et  al.^  22  How.  880.  Consequently  the  bal- 
ances now  in  controversy  passed  to  the  assignees  under  the 
assignment,  which  was  ^^of  all  the  property,  estate,  credits, 
and  assets  of  the  "  bank.  The  liability  of  a  stockholder  for 
his  subscription  is  entirely  different  from  that  imposed  by  the 
charter  ^'  for  the  ultimate  redemption  of  the  bills  '*  issued  by 
the  bank.  The  subscription  inures  to  the  benefit  of  all  cred- 
itors, while  the  individual  liability  under  the  charter  operates 
only  in  favor  of  billholders. 

Since  the  debts  due  upon  the  subscriptions  passed  to  the 
assignees,  the  appellants,  being  parties  to  the  suit  instituted  by 
them  to  close  their  trust,  had  the  right  to  insist  that  this  part 
of  the  assets  should  be  reduced  to  possession,  and  distributed 
before  the  trust  was  closed  and  the  assignees  were  discharged. 

Ordinarily,  a  creditor  must  put  his  demand  into  judgment 
against  his  debtor  and  exhaust  his  remedies  at  law  before  he 
can  proceed  in  equity  to  subject  choses  in  action  to  its  payment. 
To  this  rule,  however,  there  are  some  exceptions ;  and  we  are 
not  prepared  to  say  that  a  creditor  of  a  dissolved  corporation 
may  not,  under  certain  circumstances,  claim  to  be  exempted 
from  its  operation.  If  he  can,  however,  it  is  upon  the  ground 
that  the  assets  of  the  corporation  constitute  a  trust  fund  which 
will  be  administered  by  a  court  of  equity  in  the  absence  of  a 
trustee ;  the  principle  being  that  equity  will  not  permit  a  trust 
to  fail  for  want  of  a  trustee.  But  here  there  was  a  trustee 
invested  with  ample  powers  to  collect  and  dispose  of  all  the 
assets  belonging  to  the  alleged  trust  fund.    In  a  suit  to  which 
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thesd  appellants  were  parties  one  coart  of  equity  has  found  that 
this  trustee  has  fully  executed  his  trust,  and  that  the  fund  is 
exhausted.  That  decree  is  a  bar  to  any  further  proceeding  in 
equity  by  them,  as  creditors  of  the  bank  before  judgment, 
for  the  purpose  of  securing  the  administration  of  the  same 
tt-ust.  If  there  are  assets  which  the  trustee  did  not  reach,  the 
appellants  are  remitted  to  their  remedies,  after  judgment  against 
the  bank,  to  subject  equitable  assets  to  the  payment  of  their 
demands.  We  have  seen,  in  the  former  opinion  filed,  that  they 
do  not  now  occupy  the  position  of  judgment  creditors. 

The  other  questions  presented  by  the  petition  for  rehearing 
have  already  been  sufficiently  considered.  A  liability  by  stat- 
ute is  as  much  the  subject  of  remedial  legislation  as  a  liability 
by  contract,  unless  the  remedy  enters  into  and  forms  part  of 
the  obligation  which  the  statute  creates.  Such,  we  think,  is  not 
the  case  here.  Petition  overruled. 

MoTB.  —  In  Terr^  v.  CoMkery,  error  to  the  Circuit  Court  of  the  United  Statet 
for  the  Southern  District  of  Georgia,  which  wu  argued  at  the  tame  time  as  was 
the  preceding  case  by  Mr.  Harvey  Terry  and  Mr.  William  Stone  for  the  plaintiff 
in  error,  and  by  Mr.  W,  H,  Hull  for  the  defendant  in  error,  Mr.  Chief  Jdstiob 
Waits,  in  delivering  the  opinion  of  the  court,  remarked :  "  There  is  nothing  to 
distinguish  this  case  in  principle  from  that  of  Terry  t.  Tubman,  02  U.  B.  166,  and 
that  of  Terry  t.  Andermm,  eupra,  p.  628."  Judgment  affirmed. 


BUBDBTTB  V.  BABTLBTT. 

Under  sect  827  of  the  BeTised  Statutes  of  the  United  Sutes  relating  to  the  D» 
trict  of  Columbia,  persons  severally  liable  upon  the  same  obligation  or  instru 
ment,includuig  the  parties  to  promissory  notes,  may  aU  or  any  of  them,  at  the 
option  of  the  plaintiff,  be  included  in  the  same  action. 

Ebrob  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  an  action  brought  by  Bartlett,  Robbins,  &  Co. 
against  Howard,  Peugh,  Lacey,  and  Ross,  as  makers,  and  Hel- 
mick  and  Burdette,  as  indorsers,  of  a  certain  joint  and  several 
promissory  note  for  $1,998,  dated  July  16, 1873,  and'  payable 
to  the  order  of  said  Hehnick.  The  note  was  duly  protested  for 
non-payment,  and  the  indorsers  served  with  notice.  The  de- 
fendants, with  the  exception  of  Roes  and  Helmick,  were  sarred 
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frith  process ;  bnt  the  action  was  subsequently  dismissed  as  to 
all  of  them  but  Burdette.  Judgment  by  default  uras  rendered 
against  him,  which  the  general  term,  upon  appeal,  affirmed. 
Burdette  then  sued  out  this  writ,  and  here  assigns  for  error : 
1.  The  court  below  erred  in  giving  judgment  for  plaintiffs, 
because  there  was  a  misjoinder  of  parties  defendants.  2.  Be- 
cause the  makers  and  indorsers  of  a  promissory  note  cannot  be 
joined  as  defendants  in  the  same  action. 

Mr.  William  F.  Mattingly^  for  the  plaintiff  in  error. 

Sect.  827  of  the  Revised  Statutes  relating  to  the  District  of 
Columbia  unquestionably  does  not,  in  express  terms,  authorize 
the  joinder  of  makers  and  indorsers  of  a  promissory  note  as  de- 
fendants. Where  such  is  the  intent  of  the  legislature,  it  has 
been  expressed  in  plain  and  unambiguous  terms,  as  in  Missis- 
sippi. Keary  v.  Farmer%^  ^  MerchawU^  Bank  of  MemphU^ 
16  Pet.  89. 

That  section  was,  by  its  terms,  evidently  intended  to  modify 
the  common-law  rule,  that,  in  a  case  of  a  joint  and  several  con- 
tract, all  the  parties  must  be  sued  in  one  action,  or  a  separate 
action  be  brought  against  each,  and  to  allow  a  plaintiff  to  unite, 
at  his  pleasure,  two  or  more  of  the  parties  in  one  action. 

The  contract  of  a  maker  and  that  of  an  indorser  of  a  prom* 
issory  note  are  wholly  distinct  and  different.  The  maker 
promises  to  pay  absolutely,  while  the  undertaking  of  the  in- 
dorser is  merely  conditional ;  and,  unless  a  statute  in  plain 
terms  authorizes  the  parties  to  two  such  independent  contracts 
to  be  joined  in  one  action,  no  such  construction  should  be  given 
to  it. 

Mr.  Andrew  O.  Bradley^  contra. 

The  joinder  of  the  makers  and  indorsers  of  a  promissory  note, 
or  of  part  of  them,  as  defendants  in  ^*  one  action,'*  is  expressly 
authorized  by  the  statute ;  and  such,  since  its  enactment,  has 
been  the  judicial  construction  uniformly  given  to  it.  No 
clause  excludes  from  its  provisions  the  parties  severally  liable 
upon  promissory  notes,  whether  as  makers  or  as  indorsers. 
The  statute  is  a  remedial  one,  and  should  be  liberally  construed. 
Atcheson  v.  Everitt^  Cowp.  881  j  Fy$ton  v«  Studd^  2  Plowd, 
465;  Wilkinson  v.  Leland,  2  Pet.  267;  1  Bh  Com.  87;  Pwar 
rjs  00  Statutes,  931, 
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What  is  implied  in  a  statute  is  as  much  a  part  of  it  as  what 
is  expressed.  Q-elpeke  v.  City  of  Dubuque^  1  Wall.  221 ;  DnioU 
V.  Hepburn^  10  Pet.  1 ;  Hoguet  v.  Wallace^  4  Dutch.  (N.  J.) 
524 ;  Cullerton  v.  Mead,  22  Cal.  95 ;  Jackson  v.  Warren,  82  111. 
331 ;  Pearson  v.  Lov^oy,  58  Barb.  (N.  Y.)  407 ;  People  v. 
Tibhets,  4  Cow.  (N.  Y.)  884 ;  Holmes  v.  Carley,  81  N.  Y.  289; 
Hvdler  V.  Golden,  86  id.  446 ;  AdriCx  of  Tracy  v.  AdmW  of 
Card,  2  Ohio  St.  K.  S.  431 ;  Staniels  et  aL  v.  Raymond  ^ 
Tnistee,  4  Cush.  (Mass.)  814;  Gibson  t.  Jenney,  15  Mass. 
205 ;  State  v.  Jones  et  al.,  8  Md.  88 ;  Converse  y.  Burrows^ 
2  Mimi.  229. 

Mb.  Jijstigb  Hunt  delivered  the  opinion  of  the  court. 

By  sect.  827  of  the  Revised  Statutes  of  the  United  States 
relating  to  the  District  of  Columbia,  it  is  enacted  as  follows, 
viz.: — 

"  Where  money  is  payable  by  two  or  more  persons  jointly  or 
severally,  as  by  joint  obligors,  covenantors,  makers,  drawers,  or  in- 
dorsers,  one  action  may  be  sustained  and  judgment  recovered 
against  all  or  any  of  the  parties  by  whom  the  money  is  payable,  at 
the  option  of  the  plaintiff.  But  an  action  against  one  or  some  of 
the  parties  by  whom  the  money  is  payable  may,  while  the  litigation 
therein  continues,  be  pleaded  in  bar  of  another  action  against  an 
other  or  others  of  the  said  parties.'*    14  Stat.  405,  §  20. 

This  is  a  portion  of  an  act  of  Congress  entitled  '^  An  Act  to 
amend  the  law  of  the  District  of  Columbia  in  relation  to  judi- 
cial proceedings  therein."  In  the  case  before  us,  an  action  was 
commenced  and  the  process  served  upon  two  of  the  several 
makers  of  a  promissory  note  and  one  of  the  indorsers  thereof, 
there  being  other  makers  and  other  indorsers  of  the  note. 

The  statute  is  not  happily  expressed,  whatever  may  have 
been  the  intention  of  its  framers.'  It  is  contended,  on  the  one 
hand,  that  it  was  designed  merely  to  modify  the  common-law 
rule,  that,  in  case  of  a  joint  and  several  contract,  all  the  parties 
must  be  sued  in  one  action,  or  a  separate  action  be  brought 
against  each,  and  to  allow  the  plaintiff  to  sue  one  or  more  of 
the  parties  in  one  action,  and  to  omit  a  portion  of  them^  at  his 
ple^uret 
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It  is  insisted,  on  the  other  hand,  that  it  is  an  enactment  in 
the  spirit  of  the  provisions  of  numerous  State  statutes,  per- 
mitting the  holder  of  a  note  to  join  the  makers  and  indorsers, 
at  his  discretion,  in  the  same  action.  The  latter,  we  are  told  in 
the  brief,  has  been  the  uniform  construction  of  the  statute  by 
the  courts  of  the  District  since  its  passage,  more  than  ten  years 
since,  and  we  are  of  the  opinion  that  it  is  a  sound  construction. 
The  words,  ^^  as  by  joint  obligors,  covenantors,  makers,  drawers, 
or  indorsers,*'  &re  inserted  by  way  of  illustration,  and,  like  many 
other  intended  illuminations,  serve  but  to  darken  the  subject. 
Omitting  these  words  (as  parenthetical),  the  statute  provides 
that  one  action  may  be  sustained  against  all  or  any  of  the  par* 
ties  by  whom  payable,  where  money  is  payable  by  two  or  more 
pereons  jointly  or  severally. 

In  the  present  case,  there  is  a  sum  of  $1,993  payable  upon  an 
instrument  in  writing.  It  is  payable  by  Howard,  one  of  the 
makers  of  the  note.  It  is  payable  also  by  Burdette,  one  of  the 
indorsers  of  the  note,  and  it  is  the  same  sum  of  $1,998  that  is 
payable  by  each  of  them.  A  collection  of  the  money  by  the 
holder  from  one  of  the  parties  would  be  a  bar  to  further  pro- 
ceedings by  him  against  the .  others.  So  an  action  simply 
against  Howard  alone  would,  in  our  opinion,  give  Burdette  the 
benefit  of  the  latter  clause  of  the  statute ;  to  wit,  that  an  action 
against  one  of  the  parties,  while  it  continued,  might  be  pleaded 
in  bar  of  another  action  against  him,  as  another  party  to  the 
contract.  So  far  as  the  present  question  is  concerned,  the  act 
of  Congress  was  intended  to  produce  the  effect  of  the  statutes 
of  several  of  the  States ;  to  wit,  "  Persons  severally  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to  bills 
of  exchange  or  promissory  notes,  may  all  or  any  of  them  be  in- 
cluded in  the  same  action,  at  the  option  of  the  plaintlS." 
2  Edm.  Stat,  of  N.  Y.,  p.  82. 

The  judgment  of  the  Supreme  Court  of  the  District  of 
Columbia  was  rights  and  is  Affirmed. 
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Young  v.  United  States. 

The  decision  of  the  Court  of  Clums  awftrding,  on  the  motion  of  the  United  Statee, 
a  new  trial,  while  a  claim  is  pending  before  it,  or  on  appeal  from  it,  or 
within  two  years  next  after  the  final  disposition  of  such  claim,  cannot  be 
reviewed  here. 

Oy  motion  for  a  writ  of  certiorari. 

A  judgment  was  rendered  in  this  case  by  the  Court  of 
Claims,  May  16,  1874,  from  which  the  United  States  took  an 
appeal  to  this  court.  On  the  6th  of  May,  1876,  while  that 
appeal  was  pending,  the  United  States  moved  the  Court  of 
Claims  for  a  new  trial,  under  the  provisions  of  sect.  1088,  Rev. 
Stat.    The  motion  was  as  follows :  — 

^'  And  now  comes  the  Attorney-General  in  behalf  of  the  United 
States,  and  moves  the  court  to  grant  the  United  States  a  new  tiial 
in  the  above-stated  case,  lately  decided  in  this  court,  and  that  an 
order  may  be  made  staying  the  payment  of  the  judgment  so  ren 
dered  in  favor  of  said  Alexander  Collie,  the  said  claimant.  And 
the  Attorney-General  herewith  submits  to  th^  court  in  support  of 
this  motion  the  affidavits  of  sundry  witnesses  taken  abroad  by  the 
counsel  of  the  United  States,  and  certain  papers  and  documents 
duly  proved  and  verified,  which  the  United  States,  by  its  Attorney- 
General,  says  have  been  discovered  and  obtained  since  the  trial  of 
the  case,  and  which  evidence  the  Unfted  States,  by  it^  Attorney- 
General,  insists  should  satisfy  the  court  that  fraud,  wrong,  and  in- 
justice have  been  done  to  the  United  States  by  the  recovery  by 
said  Collie  of  said  judgment.'' 

Upon  the  hearing  of  this  motion  a  new  trial  was  granted. 
The  United  States  then  came  to  this  court,  and  moved  to  dis- 
miss their  appeal.  This  motion  was  resisted  by  the  then  appel- 
lee, who  asked  that  a  writ  of  certiorari  might  issue  to  bring 
here  the  proceedings  of  the  Court  of  Claims  in  granting  the  new 
trial.  This  application  was  denied,  and  the  appeal  dismissed. 
Afterwards,  the  Court  of  Claims  reheard  the  cause,  and  gave 
judgment* for  the  United  States.  From  that  judgment  this 
appeal  was  taken ;  and  the  transcript  of  the  record  sent  here 
contains  the  motion  of  the  United  States  for  the  new  trial  and 
action  of  the  court  thereon,  but  not  the  affidavits  filed  in 

VOL.  T.  ^j 


64S  Young  v.  United  Stasis.  [Sfip.  €t 

support  of  or  in  opposition  to  the  motion.  The  appellant  now 
moves  for  a  writ  of  certiorari  to  bring  here  these  affidavits,  with 
the  papers  and  documents  appended  thereto. 

Sect.  1088  of  tlie  Revised  Statutes  is  in  these  words :  — 

^  The  Court  of  Claims,  at  any  time  while  any  claim  is  pending 
before  it,  or  on  appeal  irom  it,  or  within  two  years  next  after  the 
Hnal  disposition  of  such  claim,  may,  on  motion  on  behalf  of  the 
United  States,  grant  a  new  trial,  and  stay  the  paymentof  any  judg^ 
nieiit  therein  upon  such  evidence,  cumulative  or  otherwise,  as  shall 
8:itisfy  the  couit  that  any  fraud,  wrong,  or  injustice  in  the  premises 
has  been  done  to  the  United  States." 

Mr.  W.  W.  MacFarlafid  and  Mr.  J.  Sublet/  A$htan  in  sup- 
port of  the  motion. 

Mr.  Asnistant  Attometf-Oeneral  Smithy  contra. 

Mb.  Chief  Justice  Watte  delivered  the  opinion  of  the 
court. 

Under  the  act  of  June  28, 1868  (15  Stat.  76),  re^nacted  in 
sect.  1008,  Rev.  Stat.,  it  was  said,  in  Hz  parte  Bu9selly  13  Wall. 
664,  that  to  justify  the  grant  of  a  new  trial  ^^  a  new  case  must 
be  made, — a  case  involving  fraud  or  other  wrong  practised 
upon  the  government.  It  is  analogous  to  the  case  of  a  bill  of 
review  in  chancery  to  set  aside  a  former  decree  or  a  bill  im- 
peaching ^  decree  for  fraud."  This  remark  of  the  judge,  in 
the  argument  of  the  opinion,  is  to  be  construed  in  connection 
with  the  particular  objection  to  the  jurisdiction  of  the  Couit 
of  Claims  he  was  then  considering,  which  was  ^^  that  the  grant- 
ing of  a  new  trial  after  a  decision  by  this  court  is,  in  effect,  an 
appeal  from  the  decision  of  this  court/'  This,  he  said,  '^  would 
be  so,  if  it  were  granted  upon  the  same  case  pi'esented  to  us ; 
but  it  is  not.     A  new  case  must  be  made,"  &c. 

When  this  case  was  before  us  at  the  last  term,  upon  the 
application  for  the  writ  of  certiorari  to  bring  up  the  proceed- 
ings of  the  Court  of  Claims  in  granting  the  new  trial,  it  was 
contended  that  the  court  had  proceeded  ''without  jurisdiction, 
power,  or  authority ; "  and,  in  denying  the  writ,  we  .said,  "  the 
proceedings  under  which  the  new  trial  was  obtained  are  now 
p9ixt  of  the  record  below,  and,  after  judgment  is  finally  ren^ 
deredi  may  be  brought  here  by  appeal  for  review."     United 
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States  ▼.  Toung^  94  U.  S.  258.  They  are  now  here ;  and  the 
record,  instead  of  showing  that  the  court  did  not  have  jurisdic- 
tion to  proceed,  shows  affirmatively  that  it  had.  The  motion, 
as  made,  brings  the  case  directly  within  the  statute.  That 
being  so,  the  objection  as  to  the  jurisdiction  of  the  court,  which 
alone  we  were  then  considering,  is  answered.  A  case  having 
been  made  upon  the  record,  such  as  would  justify  its  interfer- 
ence, that  court  had  the  right  to  hear  the  evidence,  and  decide. 
Over  its  decision  within  that  jurisdiction  we  have  no  control, 
for  the  statute  has  not  provided  an  appeal.  The  new  trial  is 
to  be  granted  if  the  evidence  submitted,  whether  cumulative 
or  otherwise,  is  sufficient  to  satisfy  that  court  ^^that  fraud, 
wrong,  or  injustice  had  been  done  to  the  United  States."  The 
act  was  passed  for  the  protection  of  the  United  States.  It  con- 
stitutes one  of  the  conditions  which  Congress  has  seen  fit  to 
attach  to  the  grant  of  a  right  to  sue  the  United  States.  The 
suitor  cannot  complain,  for  he  accepted  this  condition  of  the 
jurisdiction  when  he  commenced  his  suit.  If  the  record  showed 
affirmatively  that  the  Court  of  Claims  had  granted  a  new  trial 
after  the  term  at  which  the  judgment  was  rendered,  under  oir> 
cumstances  which  gave  it  no  jurisdiction,  —  as,  for  instance, 
after  the  expiration  of  two  years  from  the  final  disposition  of 
the  claim,  or  for  some  cause  not  within  the  provisions  of  the 
statute, — a  different  case  would  be  made  from  that  which  is  here 
now,  and  one  which  it  will  be  time  enough  to  consider  when  it 
arises.  We  are  all  of  the  opinion  that  the  decision  of  the  Court 
of  Claims,  upon  a  motion  by  the  United  States,  within  the  pre- 
scribed jurisdiction,  is  conclusive,  and  not  subject  to  review. 
The  claimant  must  rely  upon  his  appeal  from  the  final  judg- 
ment upon  tlie  merits  for  protection  against  wrong  under  this 
farm  of  proceeding.  Motion  denied. 
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Njew  Obleanb  v.  Clabk. 

1.  Where  an  ordinance  of  a  dtj,  aathorizing  a  contract  with  a  gas  oompanji 

and  the  issue  to  it  of  bonds  of  the  city,  prorided  that  the  company  should 
"  guarantee  the  said  bonds  and  assume  the  payment  of  the  principal  thereof 
at  maturity/'  —  ^e/<f,  1.  That  the  guaranty  embraced  both  the  principal  and 
interest  of  the  bonds.  2.  That  the  ordinance  contemplated  two  undertak- 
ings by  the  company,  —  one,  to  the  bondholder,  to  answer  for  the  city's  lia- 
bility ;  and  the  other,  to  the  city,  to  provide  for  the  payment  of  the  principal 
of  the  bonds  on  tlieir  maturity. 

2.  The  indorsement  on  the  bonds  by  the  president  of  the  company,  guaranteehig 

"  the  payment  of  the  principal  and  interest "  of  them,  was  a  compliance  with 
the  ordinance  and  contract  as  to  the  guaranty. 

8.  It  is  competent  for  the  legislature  to  impose  upon  a  city  the  payment  of  daima 
Just  in  themselves,  for  which  an  equivalent  has  been  received,  but  which, 
from  some  irregularity  or  omission  in  the  proceedings  creating  them,  cannol 
be  enforced  at  law. 

4.  A  law  requiring  a  municipal  corporation  to  pay  each  a  claim  is  not  within  the 
provision  of  the  Constitution  of  Louisiana  inhibiting  the  passage  of  a  retro- 
active law. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  was  an  action  commenced  Feb.  7,  1874,  by  Freeman 
Clark  against  the  Jefferson  City  Qas-light  Company  and  the 
city  of  Carrollton,  La.,  to  recover  $7,200,  the  amount  of  over^ 
due  interest  coupons  cut  from  certain  bonds  issued  by  said 
pity  to  that  company. 

On  the  11th  of  January,  1871,  the  mayor  and  council  of  the 
city  of  Carrpllton  passed  an  ordinance  authorizing  the  mayor 
to  enter  into  a  contract  with  that  company  to  light  the  city 
and  supply  the  citizens  with  gas-light,  and  providing  that,  in 
consideration  of  the  execution  of  the  contract  by  the  company 
within  a  specified  time,  ^'  the  city  of  Carrollton,  through  the 
mayor,  shall  provide  and  issue  forty-five  $1,000  bonds  of  the 
city  of  Carrollton,  payable  in  thirty  years,  with  interest  at 
eight  per  cent,  payable  semiannually  to  the  order  of  the  said 
Gas-light  Company :  Provided^  the  said  company  shall  guar- 
antee the  said  bonds,  and  assume  the  payment  of  the  principal 
thereof  at  maturity ;  And  provided  further^  that  if  at  the 
maturity  the  said  company  shall  fail  to  pay  said  bonds,  then 
the  said  city  shall  pay  the  same,  and  become  the  owner  of  all 
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the  gas-works,  main-pipes,  posts,  &o.,  then  lying  aixi  being 
within  the  present  limits  of  the  city  of  Carrollton. 

"  That  the  treasurer  of  the  city  of  Carrollton  shall  specially 
appropriate  and  set  aside  in  lawful  money,  every  month,  such 
amount  or  proportion  of  the  taxes  and  dues  of  said  city  as 
shall  be  necessary  to  meet  the  interest  on  said  bonds  and  such 
gas-bills  as  may  accrue  against  said  city ;  and  that  the  mayor 
in  said  act  shall  be  authorized  to  make  such  other  agreements, 
not  inconsistent  herewith,  as  may  be  necessary  to  carry  out 
the  purposes  of  the  ordinance,  and  make  the  said  contract  legal 
and  conclusive  on  both  parties  thereto." 

A  contract  embracing  the  terms  and  stipulations  of  the  ordi- 
nance was  entered  into  between  the  mayor  and  the  company ; 
and  the  latter,  having  complied  therewith,  received  the  bonds, 
with  coupons  for  interest  attached. 

The  bonds  and  coupons  were  in  the  following  form :  — 

"No.!.]  City  op  Carrollton.  [$1,000. 

"  A.]  State  of  Louisiana.  [No.  1. 

^  Enow  all  men  by  these  presents,  that  the  city  of  Carrollton 
will  pay  to  the  Jefferson  City  Gas-light  Company,  or  order,  the  sum 
of  $1,000,  in  current  money  of  the  United  States,  in  thirty  years 
from  the  date  thereof,  with  interest  at  the  rate  of  eight  per  cent 
per  annum,  payable  semiannually  on  the  first  day  of  January  and 
first  day  of  July  of  each  year,  at  the  office  of  the  city  treasurer,  on 
the  delivery  of  interest  coupon  attached  to  said  bond.  For  the 
payment  of  the  principal  and  accruing  interest  on  thb  bond  the 
faith  and  credit  of  the  city  of  Carrollton  is  pledged,  as  set  forth  in 
the  ordinance  printed  on  the  reverse  hereof,  passed  and  approved 
Jan.  11, 1871. 

'^In  testimony  whereof,  the  seal  of  the  city  of  Carrollton  is 
hereto  affixed,  and  the  signatures  of  the  mayor,  controller,  and 
treasurer  appended  in  writing  on  the  first  day  of  July,  1871. 

"  T.  A.  Martin,  Controller. 

[seal.]  ^^Fbederick  Ebrx,  Treasurer. 

^'  D.  M.  BisBBE,  Mayor. 

(Written  acroM  the  face :)  "*  The  Jefferson  City  Oas-light  Cora- 
pany  guarantee  the  payment  of  the  principal  and  interest  on  this 
bond  to  the  holder  thereof 

^  John  Lookwood,  PresiderU^^ 
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**  $40.]  Coupoir. 

^The  dtj  of  CarroUtOD  will  pay  to  bearer  forty  dollars  at  the 
office  of  the  city  treasurer,  being  six  months'  interest  due  Jaly  1^ 
1874,  on  bond  No.  1,  for  one  thousand  dollars. 

^A.  Fbedbbick  Kbbn,  Ih^ecumrerJ* 

An  act  of  the  legislature  of  Louisiana,  passed  Feb.  12, 
1872,  empowered  the  mayor  and  city  council  of  the  city  of 
Carrollton  to  ordain,  establish,  and  cause  to  be  carried  into 
effect  and  execution,  all  such  by-laws,  ordinances,  resolu- 
tions, rules,  and  regulations  as  they  might  deem  expedient 
for  the  good  government  of  said  corporation  which  are  not 
contrary  to  the  Constitution  and  laws  of  the  State  or  the 
CJnited  States.  They  were  also  authorized  and  empowered 
to  fund  the  outstanding  debts  and  obligations  of  the  city 
created  for  wharves,  streets,  gas,  and  other  improvements  of 
said  city,  by  issuing  its  bonds  in  such  sums  as  they  might 
deem  advisable,*  running  for  thirty  years,  with  interest  at  eight 
per  cent  payable  semiannually :  Provided^  that  any  ordinance 
for  the  issue  of  bonds  should  provide  for  the  payment  of  their 
principal  and  interest  by  levying  such  annual  tax  as  would  raise 
a  sufficient  sum  to  pay  the  interest  of  said  bonds  as  the  same 
might  come  due,  and  should  create  a  sufficient  sinking  fund  to 
meet  the  principal  at  maturity. 

April  10,  1872,  the  following  ordinance  was  adopted  by  the 
mayor  and  council  of  the  city  of  Carrollton ;  — 

'*  An  ordinance  to  provide  for  the  payment  of  the  bonds  and 
interest  on  the  same,  as  authorized  by  the  provisions  of  the  new 
charter  of  the  city  of  Carrollton,  bearing  date  the  twelfth  day  of 
February,  1872,  providing  for  the  funding  of  the  outstanding  debts 
and  obligations  of  the  said  city  created  for  the  wharves,  streets,  gas, 
and  other  improvements  of  said  city. 

«*  Sbction  1.  Be  it  ordained  by  the  mayor  and  council  of  the 
city  of  Carrollton,  that  there  shall  be  assessed  and  levied  a  tax  on 
all  real  and  personal  property  within  the  limits  of  said  city,  as  per 
amended  charter,  bearing  date  the  twelfth  day  of  February,  1872, 
and  to  be  collected  annually,  one-half  of  one  per  cent  (^  per  cent), 
for  the  pnrpose  of  pajdng  the  principal  and  interest  of  two  hundred 
boiMl»  of  #1,000  eaoh,  or  as  much  thereof  as  may  be  required  to 
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fond  the  city  debt,  and  to  be  issued  under  this  ordinttoce,  and  run- 
ning  for  thirty  years,  the  proceeds  of  the  same  to  be  applied  for  th^ 
purpose  of  funding  the  city  indebtedness. 

^*  Sbct.  2.  Be  it  further  enacted,  that  the  aforesaid  tax  of  one- 
Half  of  one  per  cent  shall  be  assessed  and  levied  on  the  assessment 
rolls  of  1872,  and  shall  not  be  exigible  or  collectible  before  Ihe 
year  1878,  and  shall  then  be  collected  in  the  same  manner  as  other 
taxes,  and  in  accordance  with  the  city  charter  in  relation  thereto. 

**  Sect.  8.  Be  it  further  enacted,  Ac,  that  the  treasurer  of  the 
dty  of  CarroUton  shall  annually  set  aside,  after  paying  the  interest 
as  provided  semiannually  on  said  bonds,  a  sufficient  amount  to  pay 
the  principal  at  maturity:  And  provided  ^rther^  thsit  any  failure 
or  neglect  npon  the  part  of  the  treasurer  of  said  city  to  comply 
with  the  provisions  of  said  ordinance  shall  be  a  sufficient  cause  tot 
his  removal  from  office. 

^  Sect.  4.  Be  it  further  enacted,  that  the  mayor  of  the  said  city, 
and  chairman  of  the  finance  and  the  chairman  of  the  streets  and 
landings  committees,  be,  and  are  hereby,  authorized  and  empowered 
to  forthwith  negotiate  a  loan,  sufficient  in  amount  and  as  hereto- 
fore provided  for  in  this  ordinance,  to  liquidate  the  indebtedness 
of  said  city;  and  that  the  mayor  is  hereby  authorized  and  empow-> 
ered  to  have  engraved  and  printed  two  hundred  bonds  of  $1,000 
each,  with  coupons  attached,  and  to  warrant  on  the  treasurer  for 
the  payment  of  the  printing  and  engraving  of  the  said  bonds,  and 
to  issue  the  necessary  amount  of  bonds  payable  in  thirty  years  re* 
quired  to  meet  said  loan  thus  negotiated. 

^Sbct.  5.  That  this  ordinance  take  effect  from  and  after  its 
passage.** 

An  act  of  the  legislature,  approved  March  28,  1874,  enaeti 
as  follows :  — 

**  Sectiow  1.  That  all  that  portion  of  the  parish  of  Jefferson  being 
and  lying  below  the  centre  of  Upper  Line  Street  of  the  city  of  Car- 
roUton, commencing  at  M isflissippi  River,  and  extending  northwardly 
along  the  centre  of  said  street  to  its  terminus,  and  thence  along  the 
centre  of  the  line  of  the  New  Orleans  and  CarroUton  Railroad  to 
Lake  Pontchartrain,  shall  be  and  constitute  the  upper  boundary  line 
of  the  parish  of  Orleans  and  the  city  of  New  Orleans;  and  all  that 
portion  of  the  city  of  CarroUton  thus  detached  from  the  parish  of 
Jeflerson  and  added  to  the  city  of  New  Orleans  and  parish  of  Or- 
leans shall  ber  governed  by  the  mayor  and  administrators  of  ^he  dtf 
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of  New  Orleans,  in  accordance  with  existing  laws,  except  so  fiir  as 
not  inconsistent  with  this  act." 

"  Sect.  5.  That  all  the  rights,  titles,  and  interest  of  the  city  of 
Carrollton,  as  now  existing,  in  and  to  all  lands,  tenements,  heredita> 
ments,  bridges,  ferries,  streets,  roads,  wharves,  markets,  stalls,  levees, 
landing-places,  buildings,  and  other  property  of  whatsoever  descrip- 
tion and  wherever  situated,  and  of  and  with  all  goods,  chattels, 
money,  effects,  dues,  demands,  bonds,  obligations,  judgments  and 
judgment  liens,  actions  and  rights  of  action,  books,  acconnts,  and 
vouchers,  be,  and  they  are  hereby,  vested  in  the  city  of  New  Or- 
leans :  Provided,  that  all  estates,  income  funds,  or  property  of  every 
description  now  held  in  trust  by  said  city  of  Carrollton,  or  which 
shall  have  been  specially  pledged  or  affected  by  the  payment  of 
any  debt,  shall  be  held  by  the  city  of  New  Orleans,  under  this  act, 
npon  and  for  the  same  use,  trust,  limits,  limitation,  charities,  and 
conditions  as  the  same  are  now  held ;  and  the  debt  and  all  other 
indebtedness  or  liabilities  of  the  city  of  Carrollton,  including  the 
funding  and  improvement  bonds,  and  the  bonds  issued  to  the  Jef- 
ferson City  Gas-light  Company,  and  known  as  the  gas  bonds,  and 
notes,  interest  coupcms,  wages,  salary  due  or  to  become  due,  war- 
rants, or  other  species  of  obligations  whatsoever,  shall  be  assumed 
and  paid  by  the  city  of  New  Orieans;  and  said  city  is  hereby  de- 
clared liable  therefor:  Provided  furih<i^,  that  all  officers  of  said 
city  of  CaiTollton  shall  continue  as  at  present  constituted  to  dis- 
chai-ge  the  duties  of  their  respective  offices  until  this  act  of  incor- 
poration can  be  completed  by  putting  into  possession  of  the  proper 
officers  of  the  city  of  New  Orleans  the  books,  papers,  records,  docu- 
ments, and  other  property  now  belonging  to  the  city  of  Carrollton, 
and  no  longer,  and  after  which  time  all  the  powers,  rights,  privi- 
leges, and  immunities  possessed  and  enjoyed  by  the  mayor  and 
council  of  the  city  of  Carrollton  shall  cease  and  terminate :.  iilnd 
provided  further,  that  the  claims  or  vested  rights  of  any  person  or 
persons,  or  company  or  corporation,  of  said  city  of  Carrollton,  that 
have  been  granted,  acquired,  or  received  from  or  against  said  cor- 
poration of  the  city  of  CaiTollton,  or  otherwise,  shall  not  be  inter- 
fered with,  divested,  or  impaired  by  this  act.,  nor  by  the  city  of  New 
Orleans,  without  adequate  compensation." 

^'  Sect.  8.  That  the  act  entitled  '  An  Act  to  incorporate  the  city 
of  Carrollton,'  approved  March  17, 1859,  and  all  acts  amendatory 
thereof,  be,  and  the  same  are  hereby,  repealed." 

"  Sect.  12.  That  all  laws  and  parts  of  laws  in  conflict  herewith 
)e,  and  the  same  are  hereby,  repealed ;  and  this  act  shall  take  elFed 
*-*om  and  after  its  passage." 
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Sect.  4  of  an  act  of  tbe  Oeneral  Assembly  of  Lomsiana  passed 
in  1855,  No.  268,  provides :  — 

^That  the  constituted  authorities  of  incorporated  towns  and 
cities  in  this  State  shall  not  hereafter  have  power  to  contract  any 
debt  or  pecuniary  liability,  without  fUlly  providing  in  the  ordinance 
creating  the  debt  the  means  of  paying  the  principal  and  interest  of 
the  debt  or  contract." 

The  city  of  Carrollton  pleaded  the  general  issue,  and,  in 
addition,  declared  that  it  was  in  no  wise  bound  for  said  bonds ; 
because,  1,  they  were  issued  by  the  officers  of  the  city  in  vio- 
lation of  its  charter;  2,  that  the  ordinance  and  the  contract 
made  under  it  were  illegal,  null,  and  void ;  and,  if  the  city  had 
been  expressly  authorized  to  issue  the  bonds,  the  council,  by 
the  ordinance  contracting  said  debt,  made  no  provision  to  pay 
the  principal  or  interest. 

The  gas  company,  in  its  answer,  insisted  that  the  bonds 
issued  under  the  contract  for  supplying  the  city  with  gas  were 
valid ;  that  the  city  had  accepted  the  works  of  the  company, 
and  enjoyed  the  benefit  of  the  same  ever  since,  and  was  therefore 
bound  to  pay  the  coupons  as  they  became  due.  The  answer 
prayed  that  the  city  of  Carrollton  be  called  in  warranty,  and 
be  condemned  to  pay  to  the  company  any  sum  of  money  which 
the  company  might  be  decreed  to  pay  to  the  plaintiff.  March 
26,  1875,  after  said  answer  had  been  made,  Clark  filed  a  sup- 
plemental petition,  averring  that  since  the  commencement  of 
his  suit  the 'legislature  had  passed  an  act,  approved  March 
23,  1874,  repealing  the  act  incorporating  Carrollton  and  annex- 
ing it  to  the  city  of  New  Orleans ;  and,  further,  that  by  the 
fifth  section  of  that  act  the  latter  city  was  made  liable  for  said 
bonds  in  solido  with  the  said  gas  company. 

To  this  supplemental  petition  the  company  filed  an  answer, 
denying  all  the  allegations  of  the  petition  tending  in  any  way 
to  show  responsibility  on  its  part,  and  alleging  that  the  city  of 
New  Orleans  was*  bound  to  hold  the  respondent  harmless  from 
any  claim  of  the  plaintiff,  and  praying  that  said  city  be  called 
in  warranty,  and  condemned  to  hold  the  respondent  harm- 
less, &c. 

The  dty  of  New  Orleans  also  filed  an  answer,  insisting  upon* 
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the  exosptiem  filed  by  the  city  of  Carrollton,  and  iiiat  it  shosld 
first  be  disposed  of.  After  a  general  denial  of  the  allegations 
of  the  supplemental  petition,  the  answer  averred  that  the  city 
of  Carrollton  was  without  power  to  issue  the  bonds ;  that  there 
was  neither  a  moral  nor  a  legal  obligation  on  New  Orleans  to 
pay  the  same;  and  that  any  act  of  the  legislature  imposing 
fuch  obligation  was  null  and  void. 

There  was  a  judgment  in  favor  of  Clark  for  97,200  against 
the  gas  company,  and  one  in  favor  of  the  company,  on  the 
call  in  warranty,  against  the  city  of  New  Orleans  for  a  lik» 
sum. 

The  company  and  the  city  each  sued  out  a  writ  of  error,  and 
brought  the  case  here. 

Submitted  on  printed  arguments  for  the  Jefferson  City  Gas* 
light  Company  by  Mr.  Thomas  J.  Semmes  and  Mr.  Robert 
Mott;  for  Clark,  by  Mr.  Samuel  Shellabarger  and  Mr.  Jere- 
miah M.  WSsan;  and  for  the  city  of  New  Orleans,  by  Mr. 
PhUip  FhiUips. 

Mb.  Justicb  Fibld  delivered  the  opinion  of  the  court. 

This  was  an  action  upon  several  coupons  for  interest  annexed 
to  bonds  issued  by  the  late  city  of  Carrollton,  in  Louisiana,  to 
the  Jefferson  City  Gas-light  Company,  a  corporation  created 
under  the  laws  of  that  State,  for  laying  gas-pipes  through  cer- 
tain streets  of  the  city,  and  introducing  gas  for  the  use  of  its 
citizens.  The  bonds  were  indorsed  by  the  president  of  the 
company,  with  its  guaranty,  for  the  payment  of  thair  principal 
and  interest.  His  authority  to  make  this  guaranty,  so  &r  as 
it  relates  to  the  interest,  was  denied  by  the  company ;  but  the 
Circuit  Court  hrid  that  the  admissions  and  evidence  in  the  case 
showed  €L  prima  facie  case  of  liability. 

The  bonds  were  issued  pursuant  to  an  ordinance  of  the  city, 
wbich  provided  for  the  payment  of  the  interest  thereon,  but 
made  no  provision  for  the  payment  of  the  principal ;  and  for 
this  omission,  and  because  they  were  issued  in  aid  of  a  private 
corporation,  their  validity  was  questioned  by  the  city  of  New 
Orteans,  upon  which  the  liabilities  of  Carrcdlton  were  east 
upon  its  annexation  to  that  city ;  and  as  it  was  contended  ia 
uswer  to  iMs  position  that  the  kgialatixre  had  siiba«|Heii%, 
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in  the  act  of  annexation,  legalized  the  is(me,  the  power  of  the 
legislature  to  do  this  was  denied,  but  the  Circuit  Court  held 
that  the  legislature  possessed  the  power ;  and  the  city  of  New 
Orleans  was  adjudged  bound  to  pay  the  bonds. 

The  record  shows  that  the  bonds  were  issued  after  the  work 
had  been  done  for  which  the  contract  was  made  and  the  gas 
had  been  introduced  into  the  city,  and  that  they  were  trans- 
ferred to  the  plaintiff  for  a  valuable  consideration. 

Two  questions  are  presented  for  our  determination :  — 

1st,  Whether  the  JeflEerson  City  Gas-light  Company  is  liar 
ble  on  the  guaranty  made  by  its  president  for  the  interest  on 
the  bonds ;  and, 

2d,  Whether  it  was  competent  for  the  legislature  of  Louisi- 
ana to  legalize  the  issue  of  the  bonds,  if  for  any  cause  they  were 
originally  invalid,  or,  more  properly,  to  compel  their  payment 
by  the  city  of  New  Orleans. 

1.  The  ordinance  which  authorized  the  contract  with  the 
company,  and  the  issue  of  the  bonds  of  the  city,  in  terms  pro- 
vided that  the  company  should  ^^  guarantee  the  said  bonds  and 
assume  the  payment  of  the  principal  thereof  at  maturity.'* 
Their  delivery  to  the  company  was  made  dependent  upon  this 
condition ;  but  as  the  provision  mentioned  that  the  company 
was  to  assume  payment  of  the  principal,  after  specifying  that 
it  was  to  guarantee  the  bonds,  it  is  argued  that  the  guaranty 
of  the  principal  only  was  intended.  This  is  not,  however,  a 
just  inference  from  the  language.  The  guaranty  of  the  bonds 
embraced  both  the  principal  and  the  interest.  The  payment 
of  bonds,  without  other  designation,  always  implies  a  payment 
of  the  principal  sum  and  its  incident ;  and  a  guaranty  in  simi- 
lar terms  covers  both.  The  ordinance  contemplated  two  nnder- 
takings  by  the  company,  —  one  to  the  bondholder,  and  one  to 
the  city.  The  guaranty  was  to  be  for  the  security  of  the  bond- 
holder; it  was  to  be  an  undertaking  to  answer  for  the  city's 
liability,  and  to  be  collateral  to  it.  The  other  undertaking  was 
to  be  for  the  security  of  the  city,  by  placing  the  company  under 
obligation  to  provide  for  the  payment  of  the  principal  of  the 
bonds  at  their  maturity,  an  obligation  which  otherwise  woold 
not  have  existed. 

The  contract  embraced  the  stipulations  contaiiied  in  tli»  oidi- 
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nance,  and  the  indorsement  of  the  gnaranty  of  the  company 
by  its  president  on  the  bonds  was  a  substantia]  compliance  with 
both.  The  language  used,  guaranteeing  ^'  the  payment  of  the 
principal  and  interest,''  only  declared  in  terms  what  would  have 
been  implied  from  a  simple  guaranty  of  the  bonds.  It  is  not 
denied  that  the  president  was  the  proper  officer  to  execute 
whatever  guaranty  was  authorized. 

2.  The  invalidity  of  the  bonds  was  asserted,  as  already  stated, 
on  two  grounds :  first,  that  they  were  issued  in  aid  of  a  private 
corporation  ;  and,  second,  that  the  city  of  Carrollton,  in  issuing 
them,  created  a  debt,  without  providing  in  the  same  ordinance 
the  means  of  paying  its  principal.  The  first  of  these  grounds 
is  not  one  which  affects  the  validity  of  the  bonds.  A  private 
corporation,  as  well  as  individuals,  may  be  employed  by  a  city 
in  the  construction  of  works  needed  for  the  health,  comfort, 
and  convenience  of  its  citizens ;  and,  though  such  works  may 
be  used  by  the  corporation  for  its  own  gain,  yet,  as  they  advance 
the  public  good,  the  corporation  may  be  properly  aided  in  their 
construction  by  the  city ;  and  for  that  purpose  its  obligations 
may  be  issued,  unless  some  constitutional  or  legislative  provision 
stands  in  the  way.  The  bonds  here  were  not  given  to  the  com- 
pany as  a  gratuity,  but  for  a  valuable  consideration  ;  and  if  the 
company  failed  to  pay  them  at  maturity,  and  their  payment  was 
made  by  the  city,  the  gas-works  were  to  become  the  property  of 
the  city. 

The  second  of  these  grounds  is  not  without  force.  An  act 
of  the  legislature  of  Louisiana,  passed  in  March,  1865,  had  de- 
clared that  the  constituted  authorities  of  incorporated  towns 
and  cities  in  the  State  should  not  thereafter  ^^  have  power  to 
contract  any  debt  or  pecuniary  liability,  without  fully  provid- 
ing in  the  ordinance  creating  the  debt  the  means  of  pacing  the 
principal  and  interest  of  the  debt  or  contract."  This  enact- 
ment imposed  a  restriction  upon  the  creation  of  liabilities  by 
municipal  bodies,  which  could  not  be  disregarded.  It  was  in- 
tended to  keep  their  expenditures  within  their  means ;  and  its 
efficacy  in  that  respect  would  be  entirely  dissipated,  if  debts 
contracted  in  violation  of  it  were  held  legally  binding  upon  the 
municipalities. 

Assuming,  then,  that  the  bonds  were  invalid  for  the  omissioii 


Oct.  1877.]  New  Orleans  v,  Clark.  668 

stated,  they  still  represented  an  equitable  claim  against  the 
city.  They  were  issued  for  work  done  in  its  interest,  of  a 
nature  which  the  city  required  for  the  convenience  of  its  citi- 
zens, and  which  its  charter  authorized.  It  was,  therefore,  com- 
petent for  the  legislature  to  interfere  and  impose  the  payment 
of  the  claim  upon  the  city.  The  books  are  full  of  cases  where 
claims,  just  in  themselves,  but  which,  from  some  irregularity  or 
omission  in  the  proceedings  by  which  they  were  crea*^,  could 
not  be  enforced  in  the  courts  of  law,  have  been  thus  recognized 
and  their  payment  secured.  The  power  of  the  legislature  to 
require  the  payment  of  a  claim  for  which  an  equivalent  has 
been  received,  and  from  the  payment  of  which  the  city  can  only 
escape  on  technical  grounds,  would  seem  to  be  clear.  Instances 
will  readily  occur  to  every  one,  where  great  wrong  and  injustice 
would  be  done  if  provision  could  not  be  made  for  claims  of  this 
character.  For  example,  services  of  the  highest  importance 
and  benefit  to  a  city  may  be  rendered  in  defending  it,  peiv 
haps,  against  illegal  and  extortionate  demands ;  or  moneys  may 
be  advanced  in  unexpected  emergencies  to  meet,  possibly,  the 
interest  on  its  securities  when  its  means  have  been  suddenly 
cut  off,  without  the  previous  legislative  or  municipal  sanction 
required  to  give  the  parties  rendering  the  services  or  advancing 
the  moneys  a  legal  claim  against  the  city.  There  would  be  a 
great  defect  in  the  power  of  the  legislature  if  it  could  not  in 
such  cases  require  payment  for  the  services,  or  a  reimbursement 
of  the  moneys,  and  the  raising  of  the  necessary  means  by  taxa- 
tion for  that  purpose.  A  very  different  question  would  be  pre- 
sented, if  the  attempt  were  made  to  apply  the  means  raised 
to  the  payment  of  claims  for  which  no  consideration  had  been 
received  by  the  city. 

The  act  of  1874,  which  annexed  Carrollton  to  New  Orleans, 
provided  that  all  property,  rights,  and  interests  of  every  kind 
of  the  former  city  should  be  vested  in  the  latter,  and  that  the 
debts  and  liabilities  of  Carrollton,  ^^  including  the  funding  and 
improvement  bonds,  and  the  bonds  issued  to  the  Jefferson 
City  Gas-light  Company,  and  known  as  gas  bonds,"  should  be 
assumed  and  paid  by  the  city  of  New  Orleans ;  and  that  city 
was  in  terms  declared  liable  therefor.  Independently  of  this 
legislation,  the  liabilities  of  Carrollton  would  have  devolved 
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with  its  property  upon  New  Orleans  on  the  annexation  to  that 
city,  so  far,  at  least,  that  they  could  be  enforced  against  the 
inhabitants  and  property  brought  by  the  annexation  within  its 
jurisdiction.  Broughton  ▼.  Pensacola^  93  U.  S.  266.  Equitable 
claims  which  had  existed  against  the  dissolved  city  would  con- 
tinue as  before,  and  be  equally  subject  to  legislative  recognition 
and  enforcement,  or  their  payment  might  be  required,  as  in  this 
case,  by  the  act  of  annexation.  The  power  of  taxation  which 
the  legislature  of  a  State  possesses  may  be  exercised  to  any 
extent  upon  property  within  its  jurisdiction,  except  as  specially 
restrained  by  its  own  or  the  Federal  Constitution ;  and  its  power 
of  appropriation  of  the  moneys  raised  is  equally  unlimited.  It 
may  appropriate  them  for  any  purpose  which  it  may  regard  as 
calculated  to  promote  the  public  good.  Of  the  expediency  of 
the  taxation  or  the  wisdom  of  the  appropriation  it  is  the  sole 
judge.  The  power  which  it  may  thus  exercise  over  the  reve- 
nues of  the  State  it  may  exercise  over  the  revenues  of  a  city, 
for  any  purpose  connected  with  its  present  or  past  condition, 
except  as  such  revenues  may,  by  the  law  creating  them,  be 
devoted  to  special  uses ;  and,  in  imposing  a  tax,  it  may  pre- 
scribe the  municipal  purpose  to  which  the  moneys  raised  shall 
be  applied.  A  city  is  only  a  political  subdivision  of  the  State, 
made  for  the  convenient  administration  of  the  government. 
It  is  an  instrumentality,  with  powers  more  or  less  enlarged,  ac- 
cording to  the  requirements  of  the  public,  and  which  may  be 
increased  or  repealed  at  the  will  of  the  legislature.  In  direct 
ing,  therefore,  a  particular  tax  by  such  corporation,  and  the 
appropriation  of  the  proceeds  to  some  special  municipal  pur- 
pose, the  legislature  only  exercises  a  power  through  its  subordi- 
nate agent  which  it  could  exercise  directly ;  and  it  does  this 
only  in  another  way  when  it  directs  such  corporation  to  assume 
and  pay  a  particular  claim  not  legally  binding  for  want  of 
some  formaUty  in  its  creation,  but  for  which  the  corporation 
has  received  an  equivalent.  The  People  ex  rel.  Blanding  v. 
Burr^  13  Cal.  348 ;  Totun  of  Quiiford  v.  Supervisors  of  Chenango 
Countjf,  18  Barb.  (N.  Y.)  615 ;  a.  0. 18  N.  Y.  148. 

The  Constitution  of  Louisiana  of  1868,  which  provides  that 
no  retroactive  law  shall  be  passed,  does  not  forbid  such  l^sla- 
tioB.   A  law  requiring  a  municipal  corporation  to  pay  a  demand 
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which  IB  without  legal  obligation,  bat  which  is  equitable  and 
just  in  itself,  being  founded  upon  a  valuable  considenttioii 
received  by  the  corporation,  is  not  a  retroactive  law,  —  no  moee 
so  than  an  appropriation  act  providing  for  the  payment  of  a 
pre-existing  claim.  The  constitutional  inhibition  does  not  ap- 
ply to  legislation  recognizing  or  affirming  the  binding  obliga> 
tion  of  the  State,  or  of  any  of  its  subordinate  agencies,  witfa 
respect  to  past  transactions.  It  is  designed  to  prevent  retro- 
spective legislation  injuriously  affecting  individuals,  and  thus 
protect  vested  rights  from  invasion. 

Judgment  affirmed. 


Railway  Company  v.  Stsvxkb. 

A.,  who  was  the  owner  of  a  patented  cai^oupling,  for  the  adoption  and  me  of 
which  by  a  railway  company  he  was  negotiating,  went,  at  the  request  and 
expense  of  the  company,  to  a  point  on  its  road  to  see  one  of  its  officers  in 
relation  to  the  matter.  A  free  pass  was  furnished  hy  the  company  to  carry 
'  him  in  its  cars.  During  the  passage,  the  car  in  which  he  was  riding  was 
thrown  from  the  track,  by  reason  of  the  defective  condition  of  the  rails,  and 
he  was  injured.  Held,  I.  Ttiat  the  pass  was  given  for  a  consideration,  and 
that  he  was  a  passenger  for  hire.  2.  That,  being  such,  his  acceptance  of  the 
pass  did  not  estop  him  from  showing  that  he  was  not  subject  to  the  terms  and 
conditions  printed  on  the  back  of  the  pass,  exempting  the  company  fW>m  lia- 
bility for  any  injury  he  might  receive  by  the  negligence  of  the  agents  of  the 
company,  or  otherwise. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine. 

This  was  an  action  on  the  case  for  negligence,  brought  against 
the  Grand  Trunk  Railway  of  Canada,  to  recover  damages  fgi* 
injuries  received  by  Stevens  whilst  a  passenger  in  its  cars. 
The  plaintiff,  being  owner  of  a  patented  car-coupling,  was  nego- 
tiating with  the  defendant,  at  Portland,  Me.,  for  its  adoption 
and  use  by  the  latter,  and  was  requested  by  the  defendant  to 
go  to  Montreal  to  see  the  superintendent  of  its  car  department 
in  relation  to  the  matter,  the  defendant  offering  to  pay  his 
expenses.  The  plaintiff  consented  to  do  this ;  and,  in  punra- 
ance  of  the  arrangement,  he  was  furnished  with  a  pass  to  cany 
him  in  the  defendant's  cars.    This  pass  was  in  the  usual  form 
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of  free  passes,  thus,  ^*  Pass  Mr.  Stevens  from  Portland  to  Mon* 
treal,''  and  signed  by  the  proper  officer.  On  its  back  was  the 
following  printed  indorsement :  — 

^  The  person  accepting  this  free  ticket,  in  consideration  thereof, 
assumes  all  nsk  of  all  accidents,  and  expressly  agrees  that  the  com- 
pany shall  not  be  liable,  under  any  circumstances,  whether  of  neg- 
ligence by  their  agents  or  otherwise,  for  any  injury  to  the  person, 
or  for  any  loss  or  injury  to  the  property,  of  the  passenger  using  the 
ticket.  If  presented  by  any  other  person  than  the  individual  named 
therein,  the  conductor  will  take  up  this  ticket  and  collect  fare." 

The  plaintiff  testified  that  he  put  the  pass  into  his  pocket 
without  looking  at  it ;  and  the  jury  found  specially  that  he  did 
not  read  the  indorsement  previous  to  the  accident,  and  did  not 
know  what  was  indorsed  upon  it.  He  had  been  a  railroad  con- 
ductor, however,  and  had  seen  many  free  passes,  some  with  a 
statement  on  the  back,  others  without. 

During  the  passage  from  Portland  to  Montreal,  the  car  in 
which  the  plaintiff  was  riding  ran  off  the  track  and  was  pre- 
cipitated down  an  embankment,  and  he  was  much  injured.  The 
direct  cause  of  the  accident,  according  to  the  proof,  was  that 
at  the  place  where  it  occurred,  and  for  some  considerable  dis- 
tance in  each  direction,  the  bolts  had  been  broken  off  the  fish- 
plates which  hold  the  ends  of  the  rails  together,  so  that  many 
of  these  plates  had  fallen  off  on  each  side,  leaving  the  rails  with- 
out lateral  support.  The  consequence  was  that  the  track  spread, 
and  the  cars  ran  off,  as  before  stated.  There  was  also  evidence 
that  at  this  place  the  track  was  made  of  old  rails  patched  up. 

The  above  facts  appeared  on  the  plaintiff's  case,  and  the  de- 
fendant offered  no  evidence,  but  requested  the  court  to  instruct 
the  jury  as  follows :  — 

Firsts  That  if  the  plaintiff,  at  the  time  of  sustaining  the 
injury,  was  travelling  under  and  by  virtue  of  the  pass  produced 
in  evidence  in  the  case,  he  was  travelling  upon  the  conditions 
annexed  to  it.* 

Second,  That  if  the  plaintiff,  at  the  time  of  sustaining  the 
injury,  was  travelling  under  and  by  virtue  of  the  pass  produced 
in  evidence  in  the  case,  the  defendant  is  not  liable. 

ITiird,  That  if  the  plaintiff,  at  the  time  of  sustaining  the 
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inJQt J,  was  travelling  as  a  free  passenger,  the  defendant  is  not 
liable. 

Fourth^  That  if  the  plaintifiF,  at  the  time  of  sustaining  the 
injury,  was  travelling  as  a  gratuitous  passenger,  without  an; 
consideration  to  the  defendant  for  his  transportation,  the  de- 
fendant is  not  liable. 

The  court  refused  these  instructions,  as  inapplicable  to  the 
evidence  produced,  and  instructed  the  jury  as  follows,  viz. :  — 

That  if  the  jury  find  that,  in  May,  1873,  the  plaintiff  was 
interested  in  a  car-coupling,  which  had  been  used  on  the  cars 
of  the  defendant  since  December  previous,  and  that  the  offi- 
cers of  the  company  were  desirous  that  the  plaintiff  should 
meet  them  at  Montreal  to  arrange  about  the  use  of  such  coup- 
lings on  their  cars  by  defendant,  and  they  agreed  with  him  to 
pay  his  expenses  if  he  would  come  to  Montreal,  and  he  agreed 
so  to  do,  and  took  passage  on  defendant's  cars,  and  was,  by  the 
reckless  misconduct  and  negligence  of  the  defendant,  and  with- 
out negligence  on  his  part,  injured  whilst  thus  a  passenger  in 
defendant's  car,  the  defendant  is  not  exonerated  from  liability 
to  plaintiff  for  his  damages  occasioned  by  such  negligence,  by 
reason  of  the  indorsement  upon  the  pass  produced  in  evidence. 

There  was  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  then  sued  out  this  writ  of  error. 

Mr,  John  Rand  for  the  plaintiff  in  error. 

The  plaintiff  below  was  travelling  gratuitously  under  a  free 
pass,  and  subject  to  its  conditions.  The  company  was,  there- 
fore, not  liable.  Wells  v.  New  York  Central  Railroad  Co.^  24 
N.  Y.  181 ;  Perkins  v.  Same^  id.  196 ;  Bissell  v.  Same,  25  id. 
442;  Ptyucher  v.  Same,  49  id.  263 ;  Cragin  v.  Same,  51  id.  64. 
He  cannot  be  permitted  to  deny  that  he  knew  and  accepted 
those  conditions.  Steen  v.  Steamship  Company,  57  N.  Y.  1 ; 
Monitor  Company  v.  Buffum,  115  Mass.  345. 

Mr.  C.  P.  Mattocks,  contra. 

A  pass,  purporting  on  its  face  to  be  a  free  pass,  may,  neverthe- 
lesB,  be  given  for  a  consideration,  and  the  holder  be  a  passenger 
for  hire.  That  such  was  the  fact  in  this  case  is  conclusively 
shown  by  the  evidence,  and  the  company  is  liable.  Kinney  v. 
Central  Railroad  Co.,  84  N.  J.  L.  518 ;  s.  C.  8  Am.  Rep.  265 ; 
Pidlttdelphia  ^  Reading  Railroad  Co.  v,  Derby,  14  How.  486 : 
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Waton  Y.  MddUiex  Rcalroad  Co.y  107  Mass.  108;  JaeohuM  y. 
St.  Paid  ^  Chicago  Railway  Co.,  20  Minn.  125;  Bo9€  y. 
Des  Moines  Valley  Railroad  Co.,  89  Iowa,  846;  Cleveland^ 
Painewille,  ^  Ashtabuia  Railroad  Co,  y.  Curran^  19  Ohio 'St. 
1 ;  8.  0.  2  Am.  Rep.  862.  Bissell  y.  New  York  Central  RaO- 
road  Co.,  25  N.  T.  442,  and  Poueher  v.  Same,  49  id.  268,  can 
have  no  weight  in  this  court  since  Railroad  Company  y.  Lock- 
wood,  17  Wall.  367. 

Even  admitting  that  the  words  printed  on  the  back  of  the 
pass  furnished  to  the  plaintiff  could,  if  assented  to  by  him,  haYe 
limited  the  company's  liability,  there  is  no  CYidence  whatever 
that  he  had  knowledge  of  them.  There  was,  therefore,  no  assent 
upon  his  part  to  the  terms  of  the  alleged  special  contract  or 
notice.  New  Jersey  Steam  Navigation  Co.  v.  Merchants^  Bank, 
6  How.  844;  The  Philadelphia  ^  Reading  Railroad  Co.  v. 
Derby,  14  id.  468 ;  The  Steamboat  New  World  v.  King  et  al,  16 
id.  469;  York  Company  v.  Central  Railroad,  8  Wall.  107; 
Walker  v.  The  Transportation  Company,  id.  160 ;  Express  Com- 
pany v.  Kountze  Brothers,  8  id.  842 ;  Railroad  Company  y. 
Lockwood,  supra. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court 
It  is  evident  that  the  court  below  regarded  this  case  as  one 
of  carriage  for  hire,  and  not  as  one  of  gratuitous  carriage,  and 
that  no  sufficient  evidence  to  go  to  the  jury  was  adduced  to 
show  the  contrary ;  and,  hence,  that  under  the  ruling  of  this 
court  in  Railroad  Company  v.  Lockwood,  17  Wall.  867,  it  was 
a  case  in  which  the  defendant,  as  a  common  carrier  of  passen- 
gers, could  not  lawfully  stipulate  for  exemption  from  liability 
for  the  negligence  of  its  serYants.  In  taking  this  view,  we 
think  the  court  was  correct.  The  transportation  of  the  plain- 
tiff in  the  defendant's  cars,  though  not  paid  for  by  him  in 
money,  was  not  a  matter  of  charity  nor  of  gratuity  in  any 
sense.  It  was  by  virtue  of  an  agreement,  in  which  the  mutual 
^jiterest  of  the  parties  was  consulted.  It  was  part  of  the  con- 
sideration for  which  the  plaintiff  consented  to  take  the  journey 
to  Montreal.  His  expenses  in  making  that  journey  were  to  be 
paid  by  the  defendant,  and  of  these  the  expense  of  his  trans- 
portation was  a  part.    The  giving  him  a  free  pass  did  not  alter 
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tiie  nature  of  the  transaction.  The  pass  was  a  mere  ticket,  or 
voucher,  to  be  shown  to  the  conductors  of  the  train,  as  eyidence 
of  his  right  to  be  transported  therein.  It  was  not  evidence  of 
any  contract  by  which  the  plaintiff  was  to  assume  all  the  risk ; 
and  it  would  not  have  been  valid  if  it  had  been.  In  this  respect 
it  was  a  stronger  case  than  that  of  Liockwood's.  There  the 
pass  was  what  is  called  a  *^  drover's  pass,"  and  an  agreement 
was  actually  signed,  declaring  that  the  acceptance  of  the  pass 
was  to  be  considered  as  a  waiver  of  all  claims  for  damages  or 
injury  received  on  the  train.  The  court  rightly  refused,  there- 
fore, in.  the  present  case,  to  chai^  that  the  plaintiff  was  trav- 
elling upon  the  conditions  indorsed  on  the  pass,  or  that,  if  he 
travelled  on  that  pass,  the  defendant  was  free  from  liability. 
And  the  court  was  equally  right  in  refusing  to  charge,  that,  if 
the  plaintiff  was  a  free  or  gratuitous  passenger,  the  defendant 
was  not  liable.  The  evidence  did  not  sustain  any  such  hypoth- 
esis. It  was  uncontradicted,  so  far  as  it  referred  to  the  arrange- 
ment by  virtue  of  which  the  journey  was  undertaken. 

The  charge  actually  given  by  the  court  was  also  free  from 
material  error.  It  stated  the  law  as  favorably  for  the  defend- 
ant as  the  latter  had  a  right  to  ask.'  If  subject  to  any  criticism, 
it  is  in  that  part  in  which  the  court  supposed  that  the  jury 
might  find  that  the  plaintiff  was  injured  by  the  reckless  mis- 
conduct and  negligence  of  the  defendant.  If  this  degree  of 
fault  had  been  necessary  to  sustain  the  action,  there  might 
have  been  some  difficulty  in  deducing  it  from  the  evidence. 
However,  the  condition  of  the  track  where  the  accident  took 
place,  without  any  explanation  of  its  cause,  was  perhaps  suffi 
cient  even  for  such  an  inference.  If  the  defendant  could  have 
shown  that  the  injury  to  the  rails  was  the  result  of  an  accident 
occurring  so  shortly  before  the  passage  of  the  train  as  not  to 
give  an  opportunity  of  ascertaining  its  existence,  it  did  not  do 
so,  but  chose  to  rest  upon  the  evidence  of  .the  plaintiff.  In 
fact,  however,  negligence  was  all  that  the  plaintiff  was  bound 
to  show ;  and  of  this  there  was  abundant  evidence  to  go  to  the 
jury.  On  the  whole,  therefore,  we  think  that  the  chai^  pre- 
sents no  sufficient  ground  for  setting  aside  the  verdict.  The 
charge,  if  not  formally  accurate,  was  not  such  as  to  prejudice 
the  defendant. 

It  is  strongly  urged  however,  that  the  plaintiff,  by  accepting 
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the  free  pass  indorsed  as  it  was,  was  estopped  from  showing 
that  he  was  not  to  take  his  passage  upon  the  terms  therein 
expressed ;  or,  at  least,  that  his  acceptance  of  the  pass  should  be 
regarded  as  competent,  if  not  conclusive,  evidence  that  such  a 
pass  was  in  the  contemplation  of  the  parties  when  the  arrange- 
ment for  his  going  to  Montreal  was  made.  But  we  have 
already  shown  that  the  carrying  of  the  plaintiff  from  Portland 
to  Montreal  was  not  a  mere  gratuity.  To  call  it  such  would  be 
repugnant  to  the  essential  character  of  the  whole  transaction. 
There  was  a  consideration  for  it,  both  good  and  valuable.  It 
necessarily  follows,  therefore,  that  it  was  a  carrying  for  hire. 
Being  such,  it  was  not  competent  for  the  defendant,  as  a  com- 
mon carrier,  to  stipulate  for  the  immunity  expressed  on  the 
back  of  the  pass.  This  is  a  sufficient  answer  to  the  argument 
propounded.  The  defendant  being,  by  the  very  nature  of  the 
transaction,  a  common  carrier  for  hire,  cannot  set  up,  as  against 
the  plaintiff,  who  was  a  passenger  for  hire,  any  such  estoppel 
or  agreement  as  that  which  is  insisted  on. 

Since,  therefore,  from  our  view  of  the  case,  it  is  not  necessary 
to  determine  what  would  have  been  the  rights  of  the  parties  if 
the  plaintiff  had  been  a  free  or  gratuitous  passenger,  we  rest 
our  decision  upon  Railroad  Company  v.  Lockwood^  supra.  We 
have  no  doubt  of  the  correctness  of  the  conclusion  reached  in 
that  case.  We  do  not  mean  to  imply,  however,  that  we  should 
have  come  to  a  different  conclusion,  had  the  plaintiff  been  a 
free  passenger  instead  of  a  passenger  for  hire.  We  are  aware 
that  respectable  tribunals  have  asserted  the  right  to  stipulate 
for  exemption  in  such  a  case;  and  it  is  often  asked,  with  appar- 
ent confidence,  *^  May  not  men  make  their  own  contracts,  or, 
in  other  words,  may  not  a  man  do  what  he  will  with  his  own  ?  '* 
The  question,  at  first  sight,  seems  a  simple  one.  But  there  is 
a  question  lying  behind  that :  ^*  Can  a  man  call  that  absolutely 
his  own,  which  he  holds  as  a  great  public  trust,  by  the  public 
grant,  and  for  the  public  use  as  well  as  his  own  profit? "  The 
business  of  the  common  carrier,  in  this  country  at  least,  is 
emphatically  a  branch  of  the  public  service ;  and  the  conditions 
on  which  that  public  service  shall  be  performed  by  private 
enterprise  are  not  yet  entirely  settled.  We  deem  it  the  safest 
plan  not  to  anticipate  questions  until  they  fairly  arise  and 
teoome  necessaiT  i^r  our  decisioii.  Judgement  affirtM^* 
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Sects.  73  and  74  of  the  act  entitled  "  An  Act  imposing  taxes  on  distilled  spirits 
and  tobacco,  and  for  other  purposes/'  approved  July  28, 1868  (16  Stat  167), 
were  not  intended  to  repeal  tlie  rule  prescribed  by  sect.  24  of  the  act  of  July 
18,  1866  (14  id.  168),  as  amended  by  sect.  9  of  the  act  of  March  2, 1867  (id 
478),  for  the  allowance  of  commissions  to  collectors  of  internal  revenue  upon 
taxes  collected  by  them  for  articles  removed  from  one  district  to  a  bonded 
warehouse  in  another  district. 

Appeal  from  the  Court  of  Claims. 

This  was  an  action  by  Wilcox  to  recover  from  the  United 
States  certain  commissions  which  he  claimed  were  due  to  him 
as  a  collector  of  internal  revenue  upon  taxes  collected  by  him 
for  articles  removed  in  bond  from  his  district  to  another. 

The  Court  of  Claims  found  the  following  facts :  — 

1.  Under  the  provisions  of  the  act  of  July  20,  1868,  c. 
186,  sect.  73,  16  Stat.  157,  the  Commissioner  of  Internal  Reve- 
nue designated  and  established  at  different  ports  of  entry 
bonded  warehouses  for  the  storage  of  manufactured  tobacco  and 
snuff  in  bond  intended  for  exportation,  under  the  control  of  the 
collector  of  internal  revenue  in  charge  of  exports  at  the  port 
and  in  the  district  where  located. 

2.  The  commissioner  promulgated  the  following  instructions 
and  regulations  applicable  to  the  withdrawal  of  tobacco  from 
said  warehouses  for  consumption,  so  far  as  material  in  this 
case :  — 

^'  The  law  makes  no  provision  for  the  removal  of  tobacoo  in  bond 
without  payment  of  tax,  except  such  tobacoo  and  snuff  as  are  in* 
tended  for  export  .  .  . 

"  Sect.  73  of  the  act  of  1868,  c.  186,  provides  .  .  .  that  said 
goods  may  be  withdrawn  from  warehouses  either  for  immedi- 
ate export  to  a  foreign  country,  or  after  the  tax  has  been  paid 
thereon.  .  .  . 

"  The  following  rules  and  regulations  are  prescribed  for  the  de- 
posit in,  and  the  withdrawal  from,  any  export  bonded  ivarehouse  of 
•  .  .  manufactured  tobacco  and  snuff.  .  .  . 

^WITHDRAWAL  AFTBB  PATMBKT  OF  TAX. 

**  The  party  desiring  to  withdraw  manu&ctured  tobaoco  or  tnoff 
tern  an  export  bonded  warehooae,  after  the  tax  ha«  beM  oaid 
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thereon,  will  file  with  the  collector  an  entry  for  withdrawal  in  the 
following  form,  deeoribing  the  goodg  as  they  were  entered  for 
warehousing,  viz. :  — 

^  ENTRY  FOB  WITHDBA.WAL. 

^  Entry  of  merchandise  intended  to  be  withdrawn  from  the 
export  bonded  warehouse  of  ,  at  ,  in  the  district 

of  the  State  of  ,  by  ,  for  consumption,  on  payment  of 

the  taxes,  the  same  haying  been  stored  in  said  warehouse  by  , 

on  the        day  of  9 18    ,  and  which  were  described  as  follows, 

viz.: — 

"  The  taxes  having  been  fully  paid  and  the  stamps  affixed  and 
cancelled,  the  collector  will  issue  a  permit  for  the  delivery  of  the 
goods,  which  permit  must  be  presented  to  the  assessor  of  the  dis- 
trict for  his  certificate  that  the  same  has  been  presented  to  him,  and 
that  the  amount  of  taxes  paid  thereon  has  been  entered  in  his 
bonded  account  of  the  district." 

And  the  collector  was  required  to  certify  that  the  full  amount 
of  tax  due  and  owing  thereon  had  been  paid  to  him. 

8.  The  claimant  was  collector  of  internal  revenue  for  the 
Fifth  Collection  District  of  Virginia  from  April,  1869,  to 
March,  1871,  as  alleged  in  his  petition. 

4.  During  the  time  the  claimant  was  collector  as  afor^aid 
there  were  removed  from  manufactories  in  his  district,  with- 
out the  payment  of  tax  thereon,  and  transported  directly  to  ex- 
pOTt  warehouses  in  other  districts,  under  the  provisions  of  sect. 
74  of  said  act,  15  Stat.  157,  and  the  regulations  of  the  com- 
missioner, a  large  quantity  of  manufactured  tobacco,  to  each 
package  of  which  was  affixed,  by  said  collector,  an  engraved 
stamp,  as  required  by  said  section. 

5.  Of  the  tobacco  so  removed  from  manufactories  in  the  dis- 
trict of  the  claimant,  and  shipped  to  export  bonded  warehouses 
in  other  districts,  there  was  withdrawn  by  the  owners  from  said 
warehouses,  to  be  sold  in  districts  other  than  that  of  the  claim- 
ant, and  not  for  export,  in  accordance  with  the  regulations  of 
the  commissioner  mentioned  in  the  second  finding,  a  large 
quantity  of  tobacco,  and  the  tax  thereon  was  paid  to  the  col- 
lectors in  the  districts  where  said  warehouses  were  situated. 

6.  Adding  one-half  the  amount  of  the  tax  received  on  the 
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quantity  of  tobacco  shipped  from  the  claimant's  district,  as  set 
forth  in  the  fourth  finding,  and  withdrawn  from  the  warehouses 
in  other  districts  to  be  sold,  as  stated  in  the  fifth  finding,  to  the 
amount  of  taxes  collected  by  the  claimant  on  which  his  com* 
missions  were  calculated,  if  he  was  entitled  to  have  such  addi- 
tion made  under  the  provisions  of  the  act  of  June  80,  1864, 
c.  178,  §  26, 18  Stat.  281,  as  amended  by  the  act  of  July  18, 
1866,  c.  184,  §  9, 14  id.  106,  and  the  act  of  March  2,  1867, 
c.  169,  §  9,  id.  171,  the  claimant  would  be  entitled  to  addi- 
tional commissions  amounting  to  the  sum  of  $1,020,  which  has 
not  been  paid  to  him. 

As  a  conclusion  of  law,  the  court  found  that  the  claimant  was 
entitled  to  recover  the  sum  of  $1,020,  and  rendered  judgment 
accordingly. 

The  United  States  then  appealed  here. 

The  Solicitor' General^  for  the  United  States. 
Mr,  J.  G.  KimbcUl^  contra. 

Mb.  Justice  Strong  delivered  the  opinion  of  the  court 
We  agree  with  the  Court  of  Claims  in  the  opinion  that  the 
act  of  Congress  of  July  20,  1868,  c.  186,  §§  78,  74,  was  not  in- 
tended to  change  the  rule  prescribed  by  the  act  of  July  18, 
1866,  c.  184,  §  24,  14  Stat.  153,  as  amended  by  the  act  of 
March  2,  1867,  id.  478,  for  the  allowance  of  commissions  to 
collectors  of  internal  revenue  upon  taxes  collected  by  them  for 
articles  removed  from  one  district  to  a  bonded  warehouse  in 
another  district.     The  purposes  of  the  act  were  distinct. 

The  act  of  June  80,  1864,  as  amended  by  the  ninth  section 
of  the  act  of  July  18, 1866,  enacted  that  manufactured  tobacco 
might  be  removed  from  the  place  where  manufactured  to  a 
bonded  warehouse  in  another  collection  district  without  pay- 
ment of  the  tax,  under  certain  treasury  regulations,  and  might 
be  withdrawn  from  the  bonded  warehouse  on  payment  of  the 
tax,  or  removed  for  export  to  a  foreign  country  without  such 
payment.  The  warehouses  provided  were  for  two  purposes,  — 
one  for  the  custody  of  tobacco  designed  for  export,  and  the 
other  for  custody  of  tobacco  designed  either  for  export  or  for 
domestic  consumption  or  sale.  Whenever  the  tobacco  was  re- 
moved for  the  latter  uses,  and  when,  consequently,  the  tax  waa 
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paid  to  the  collector  of  the  district  in  which  the  warriiOQfle  was 
situated,  the  proviso  inserted  by  the  act  of  1866  divided  the 
commissions  on  the  tax  between  the  collector  of  that  district 
and  the  collector  of  the  district  from  which  the  tobacco  h»d 
been  removed. 

Such  was  the  law  when  the  act  of  1868  was  enacted.  That 
act  was  plainly  intended  to  throw  around  the  removal  of  the 
manufactured  tobacco  greater  security  against  evasion  of  pay- 
ment of  the  tax  upon  it  than  had  existed  before.  In  no  manner 
did  it  attempt  to  deal  with  the  subject  of  collectors'  commis^ 
sions.  Nor  did  it  relieve  collectors  from  any  of  the  duties  incum* 
bent  upon  them  before.  We  cannot  better  express  our  opinion 
of  it  than  by  adopting  the  language  of  the  Court  of  Claims :  — 

"  The  only  real  changes  effected  were  the  substitution  of  export 
bonded  warehouses  for  internal  bonded  warehouses,  and  requiring 
the  owners  of  tobacco  shipped  from  the  manufactory  to  the  ware- 
houses to  affix  to  each  package  an  engraved  stamp,  for  which  he 
paid  to  the  government  through  the  collector  of  the  shipping  dis- 
tnct  twenty-five  cents,  and  which  was  to  be  indicative  of  the 
owner's  intention  to  export  the  package.  But,  notwithstanding 
that  stamp,  the  owner  was  not  bound  to  export  the  tobacco,  but 
was  permitted  to  withdraw  it  from  bond  for  consumption  on  pay- 
ment of  the  taxes  due  thereon,  precisely  as  before. 

"  And  it  is  upon  this  narrow  construction  that  the  defence  in  this 
case  rests;  that  because  under  the  act  of  1868  tobacco  could  be 
shipped  in  hand  from  the  manufactory  only  with  a  stamp  thereon 
indicative  of  the  intention  of  the  owner  to  export  it,  while  the  Ian* 
guage  of  the  proviso  of  1866  referred  to  articles  '  shipped  in  bond 
to  be  sold  in  another  district,'  therefore  the  commissions  of  collec- 
tors were  to  be  calculated  on  a  different  basis  in  the  two  cases, 
upon  taxes  collected  in  like  manner  upon  tobacco  shipped  in  bond 
irom  the  manufactory  and  withdrawn  for  consumption  from  the 
bonded  warehouse  alike  under  both  acts. 

"  In  our  opinion,  the  Fortieth  Congress,  in  passing  the  act  of 
1868,  0. 186,  had  no  such  intention  and  expressed  no  such  will ;  and 
to  adopt  the  construction  contended  for  by  the  defendants  would 
be  to  defeat  the  clearly  established  policy  of  Congress  in  this  par- 
ticular, by  giving  substantial  force  to  language  not  material  to  the 
nubject-matter  legislated  upon,  and  by  establishing  an  incidental 
and  accidental  change  of  the  law  beyond  the  contemplation  of  the 
legislators.'*  Jucfgment  affirmed 
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Chubb  v.  Upton. 

1.  A  party  who  made  a  contract  with  an  organisation  which  bad  attempted 
irregularly  to  create  itself  into  a  corporation,  and  which  acted  as  such,  or 
who  subscribed  to  its  capital  stock,  cannot,  in  a  suit  by  the  corporation,  de- 
fend himself  against  a  claim  growing  out  of  such  contract  or  subscription 
by  alleging  the  irregularity  of  such  organization. 

S.  The  same  rule  applies  where  the  stock  of  a  corporation  has  been  increased, 
and  the  question  arises  upon  the  liability  of  a  subscriber  for  the  increased 
stock. 

8.  An  assignee  in  bankruptcy  of  a  corporation  represents  it  and  its  creditors, 
and  the  defence  of  its  irregular  organization  cannot  be  set  up  against  him 
by  such  subscriber. 

4.  A  party  receiving  a  certificate  for  a  certain  number  of  .shares  of  stock,  at  a 
given  sum  per  sliare,  thereby  becomes  liable  to  pay  the  amount  thereof  when 
called  upon  by  the  corporation  or  its  assignee. 

&  Upton  ▼.  Trihilcock,  91  U.  S.  46,  Sanger  t.  Upton,  id.  66,  and  Webster  y.  Upton, 
id.  66,  cited  and  approved. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan. 

Upton,  as  assignee  in  bankruptcy  of  the  Great  Western 
Insurance  Company,  a  corporation  organized  under  the  laws 
of  Illinois,  brought  this  suit  against  Chubb.  The  company  was 
originally  chartered  by  the  legislature  in  1857. 

In  1870,  acting  under  the  general  laws  of  that  State  author- 
izing insurance  companies  to  increase  their  capital  stock,  the 
directors  and  stockholders  of  the  company  took  measures  to 
increase  its  capital  stock,  and  filed  their  papers  for  that  pur- 
pose with  the  secretary  of  state,  and  the  auditor  of  public 
accounts.  By  these  proceedings  the  company  undertook  to 
increase  its  stock  to  $5,000,000. 

The  company,  assuming  that  its  stock  had  been  increased, 
took  subscriptions  and  issued  certificates  therefor,  and  immedi- 
ately commenced  doing  business,  issuing  policies,  &c.,  upon 
the  basis  of  such  an  increase.  Dec.  81,  1870,  it  held  out  to  the 
public  that  its  subscribed  stock  was  $1,188,000,  of  which 
$222,831  was  paid  in,  and  $965,169  subscribed,  for  wliich  the 
subscribers  or  holders  were  liable.  Chubb  became  a  subscriber 
to  this  increased  stock,  and  a  certificate  for  fifty  shares  was 
issued  to  him  on  the  twenty-fifth  day  of  November,  1870. 

The  company  had  a  branch  office  at  Grand  Rapida,  wh^ra 
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meetings  of  the  stockholders  residing  there  were  held.  Clinbb 
was  president  of  said  branch,  took  part  in  those  meetings,  and 
also  in  a  meeting  of  stockholders  and  directors  held  at  Chicago 
in  January,  1871.  He  paid  money  on  his  stock,  and  at  one 
time,  while  holding  it,  gave  another  person  a  proxy  to  attend 
and  vote  at  a  stockholder's  meeting  at  Chicago. 

The  company  continued  to  do  business,  issue  policies,  &c., 
until  it  was  put  into  bankruptcy,  February,  1872.  Upton  was 
duly  appointed  assignee  of  the  company  on  the  eleventh  day 
of  April,  1872 ;  and  the  court  sitting  in  bankruptcy  made  an 
order  upon  the  stockholders  to  pay,  on  or  before  Aug.  15, 1872, 
the  balance  due  upon  their  stock.  Notice  was  duly  served 
upon  them. 

Upon  the  trial  of  the  cause,  Chubb  objected  to  the  produc- 
tion in  evidence  of  the  proceedings  by  which  the  company  in. 
creased  its  stock,  upon  the  ground  of  their  alleged  irregularities, 
and  of  informality  in  the  papers  filed  in  the  public  offices. 
The  objections  were  overruled,  and  Chubb  excepted  to  the 
ruling  of  the  court. 

He  also  objected  to  the  introduction  in  evidence  of  papers 
filed  in  the  public  offices  of  Illinois  by  the  company,  showing 
that  it  was  doing  business,  and  that  it  had  stock  subscribed  to 
a  large  amount.  This  objection  was  overruled,  and  an  excep- 
tion taken. 

He  further  offered  to  prove  that  he  was  induced  to  purchase 
the  stock  by  false  representations  that  he  would  only  be  com- 
pelled to  pay  twenty  per  cent  upon  the  amount  subscribed ;  and 
that  the  holders  of  the  stock  in  the  original  company  never 
increased  their  stock  or  authorized  any  one  to  increase  it,  and 
never  sold  or  transferred  it  to  the  new  company.  The  court 
excluded  the  evidence,  and  he  excepted. 

The  court  substantially  charged  the  jury,  that  upon  the  ad- 
mitted facts,  and  upon  further  facts  proved  by  the  plaintiff  by 
uncontradicted  and  documentary  evidence,  the  plaintiff  was 
entitled  to  recover,  and  that  the  matters  offered  in  evidence  by 
the  defendant  constituted  no  defence  to  the  action.  The  de- 
fendant excepted  to  the  instruction. 

There  was  a  judgment  agarust  Chubb,  who  thereupon  lemoYed 
the  case  here. 
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Mr.  <7.  W.  Champlin  for  the  plamti£E  in  enor. 
Mr.  M  J'.  Smiley^  contra. 

Mb.  Justice  Hunt  deliyered  the  opinion  of  the  ooort. 

The  namerous  questions  raised  upon  the  trial  of  this  action 
depend  upon  a  few  general  principles  which  are  not  difficult 
of  application. 

It  is  settled  by  the  decisions  of  the  courts  of  the  United 
States  and  by  the  decision  of  many  of  the  State  courts  that 
one  who  contracts  with  an  acting  corporation  cannot  defend 
himself  against  a  claim  on  such  contract,  in  a  suit  by  the  cor- 
poration, by  alleging  the  irregularity  of  its  organization.  This 
was  settled  more  than  a  half  a  century  since  in  the  courts  of 
the  State  of  New  York,  and  has  recently  been  affirmed  in  this 
court.  Dutchess  Collar  Manufacturing  Co.  v.  Dam,  14  Johns. 
(N.  Y.)  287 ;  Sanger  v.  Upton,  91  U.  S.  56 ;  Upton  v.  2WM?- 
coek,  id.  46 ;  Buffalo  f  Allegheny  Railroad  Co.  v.  Cary,  26  N.  Y. 
75 ;  Bissell  y.  Michigan  Southern  Railroad  Co.,  22  id.  258. 

The  same  principle  applies  to  the  case  of  a  subscription 
to  the  capital  stock  in  an  organization  which  has  attempted 
irregularly  to  create  itself  into  a  corporation,  and  has  acted 
as  such.  Methodist  Episcopal  Church  t.  Pickett,  19  N.  Y.  482 ; 
Upton  V.  Hdmbomj  8  Bias.  417. 

The  rule  applies  to  increasing  the  stock  of  a  corporation 
when  the  question  arises  upon  paying  a  subscription  for  stock 
forming  a  part  of  such  increase.  The  duty  and  the  necessity 
of  performing  the  contract  of  subscription  are  the  same  as  in  the 
case  of  an  original  stockholder. 

An  assignee  appointed  under  the  bankrupt  laws  of  the  United 
Slates  represents  both  the  corporation  and  its  creditors,  and 
the  defence  of  irregular  organization  cannot  be  urged  against 
him. 

It  has  been  several  times  adjudged  in  this  court,  that,  in  an 
action  by  such  assignee  to  recover  unpaid  subscriptions  upon 
stock  in  such  an  organization,  the  defence  of  false  and  f randu 
lent  representations  inducing  such  subscription  cannot  be  set 
up;  especially  when  the  subscriber  has ^ not  been  vigilant  in 
discovering  such  fraud,  and  in  repudiating  his  contract.  Upton 
V.  Tribilcoek,  91  U.  S.  45;  Webster  v.  Upton,  id.  66;  Sanger 
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y.  Upton^  id.  56;  OgUvie  y.  Knasp  iM«nnM»  (7o^  22  How. 
880. 

The  same  authorities  hold  that  one  who  receiyes  a  certificate 
of  stock  for  a  certain  number  of  shares,  at  a  giyen  sum  per 
share,  thereby  becomes  liable  to  pay  the  amount  thereof  when 
called  upon  by  the  corporation  or  its  assignee.  Nor  is  it  nec- 
essary to  sustain  the  action  that  there  should  haye  been  a 
subscription  for  the  whole  amount  named  on  the  articles. 
Bensselaer  ^  WasMnffton  Plank  Rood  Co.  y.  WesUly  21  Barb. 
(N.  Y.)  66. 

The  statute  of  Illinois  of  1869  authorized  an  increase  of  th^ 
capital  of  the  Great  Western  Insurance  Company.  Papers 
were  filed  under  the  law  for  that  purpose,  which  were  eccamined 
by  the  Attomey-Oeneral,  and  certified  to  be  in  due  form ;  and 
the  company  proceeded  to  issue  its  stock  upon  that  theory. 

The  defendant  became  a  subscriber  for  fifty  shares  of  this 
increased  stock,  the  shares  being  $100  each.  He  paid  a  por* 
tion,  to  wit,  thirty  per  cent,  of  this  subscription.  He  attended 
meetings  of  the  stockholders  and  of  the  directors,  acting  him- 
self as  such.  He  gaye  another  person  a  proxy  to  attend  a 
meeting  of  the  stockholders  at  Chicago,  and  to  yote  for  him ; 
and  he  was  elected  and  acted  as  the  president  of  a  branch  of 
the  said  company. 

It  is  idle  to  deny  that  this  was  the  case  of  an  organization 
which  claimed  to  haye  taken,  and  apparently  supposed  that  it 
had  taken,  the  measures  required  by  law  to  complete  its  in- 
crease of  capital.  It  acted  as  such,  and  the  defendant,  by  re- 
ceiying  his  certificate  of  stock,  entered  into  engagements  with 
it  as  such.  If  it  be  conceded  that  its  increased  stock  was  but 
de  faetOy  and  that  it  could  haye  been  annulled  or  suppressed  by 
the  action  of  the  Attorney-General  as  acting  under  an  irr^ular 
organization,  the  defendant  deriyes  no  aid  from  the  admission. 
The  cases  cited  are  clear  to  the  point  that  he  cannot  make  the 
objection,  but  must  perform  the  engagements  he  has  made. 

The  last  offer  of  the  defendant  was  intended  to  present  this 
question  in  its  most  formidable  shape.  It  was  to  show  that 
the  original  capital  of  $100,000  was  fully  subscribed ;  that  the 
holders  of  this  stock  neyer  increased  the  capital  nor  authorised 
its  increase ;  that  this  company  ceased  to  do  btuioess  prior  to 
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1868 ;  that  the  $100,000  was  not  transferred  to  the  company 
claiming  to  have  organized  on  the  increased  capital ;  and  that 
there  was  no  valid  transfer  of  the  original  stock  or  charter. 

All  this  does  nol  alter  the  fact  that  there  was  an  attempted 
alteration  of  the  company  under  the  forms  of  law,  approved  by 
the  Attorney-General,  with  an  increased  capital,  in  the  organi- 
zation and  management  of  which  the  defendant  took  part; 
that  he  paid  his  money,  received  his  certificate  of  stxsk,  at- 
tended meetings,  voted,  acted  as  an  officer,  and,  so  far  as  the 
record  shows,  never  repudiated  his  position  at  any  time,  ev^n 
to  the  time  of  the  trial.  If  successful,  he  would  have  shared 
in  its  profits.  He  may  have  been  the  dupe  and  victim  of  the 
action  of  others.  He  may  have  been  an  accomplice.  At  all 
events,  he  was  so  far  an  actor  in  the  affair  that  he  cannot  escape 
the  consequences  of  his  position. 

Another  series  of  objections  is  to  the  admission  of  various 
pieces  of  evidence  introduced  to  show  that  the  defendant  was 
a  stockholder.  The  original  stock-ledger  had  been  destroyed  by 
fire,  and  the  plaintiff  supplied  its  place  by  the  introduction  of 
sundry  other  kinds  of  evidence  tending  to  prove  who  were  the 
stockholders,  and  that  the  defendant  was  one  of  them.  The 
importance  of  this  evidence  was  at  an  end  when  the  certificate 
of  shares  was  afterwards  given  in  proof,  and  when  it  was  ex- 
pressly admitted  by  the  defendant  that  he  held  the  same ;  that 
he  made  payments  thereon,  and  acted  as  a  holder  of  shares  in 
the  company.  It  is  not  necessary,  therefore,  to  inquire  whether 
or  not  the  evidence  was  properly  admitted. 

At  the  time  this  writ  of  error  was  taken,  the  decisions  of 
this  court  in  Upton  v.  Tribileoek^  Sanger  v.  Upton^  and  Webster 
y.  Uptan^  to  which  we  have  referred,  had  not  been  made. 
They  contain  a  clear  statement  of  our  views  upon  all  the  mate- 
rial questions  arising  in  this  record,  and  we  suppose  that  this 
writ  of  error  would  not  have  been  brought  had  they  then  been 
known  to  the  party  and  his  counsel.  The  careful  examination 
then  given  to  the  several  questions  renders  unnecessary  a  de- 
tailed review  of  them. 

We  think  there  is  nothing  in  the  record  before  us  that  would 
justify  us  in  disturbing  the  verdict  and  judgment  rendered  in 
the  Circuit  Court*  Judgment  affirmed- 
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1  An  act  which  is  not  an  offence  at  the  time  it  is  committed  cannot  become  such 
hj  any  subsequent  independent  act  of  the  party  with  whicli  it  has  no  con- 
nection. Accordingly,  tliat  part  of  sect  6182,  Rev.  Stat.,  which  declares  that 
eyery  person  respecting  whom  proceedings  in  bankruptcy  are  commenced, 
either  upon  his  own  petition  or  that  of  a  creditor,  who,  within  three  months 
before  their  commencement,  obtains  goods  upon  false  pretences  with  intent 
to  defraud  shall  be  punislied  by  imprisonment,  is  inoperative  to  render  the 
act  an  offence,  because  its  criminal  character  is  to  be  determined  by  subse- 
quent proceedings,  which,  at  the  time  the  goods  were  so  obtained,  may  not 
have  been  in  his  contemplation,  and  may  be  instituted,  against  his  will,  by 
another. 

S.  It  is  competent  for  Congress  to  enforce,  by  suitable  penalties,  all  legislation 
necessary  or  proper  to  the  execution  of  powers  with  which  it  is  intrusted ; 
and  any  act  committed  with  a  view  of  evading  such  legislation,  or  fraudu- 
lently securing  its  benefits,  may  be  made  an  offence  against  the  United 
States.  But  it  is  otherwise,  when  an  act  committed  in  a  State  has  no  rela- 
tion to  the  execution  of  a  power  of  Congress,  or  to  any  matter  within  the 
Jurisdiction  of  the  United  States. 

Ok  a  certificate  of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

In  November,  1874,  the  defendant'  filed  a  petition  in  bank- 
ruptcy in  the  District  Court  for  the  Southern  District  of  New 
York.  In  March,  1876,  he  was  indicted  in  the  Circuit  Court 
for  that  district  for  alleged  offences  against  the  United  States, 
and,  among  others,  for  the  offence  described  in  the  ninth  sub- 
division of  sect.  5132  of  the  Revised  Statutes,  which  pro- 
vides that  *' every  person  respecting  whom  proceedings  iu 
bankruptcy  are  commenced,  either  upon  his  own  petition  or 
that  of  a  creditor,"  who,  within  three  months  before  their 
commencement,  ^^  under  the  false  color  and  pretence  of  carry- 
ing on  business,  and  dealing  in  the  ordinary  course  of  trade, 
obtains  on  credit  from  any  person  any  goods  or  chattels  with 
intent  to  defraud,"  shall  be  punished  by  imprisonment  for  a 
period  not  exceeding  three  years. 

The  indictment,  among  other  things,  charged  the  defendant 
with  having,  within  three  months  previous  to  the  commencement 
of  his  proceedings  in  bankruptcy,  purchased  and  obtained  on 
credit  goods  from  several  merchants  in  the  city  of  New  York, 
upon  the  pretence  and  representation  of  carrying  on  business 
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and  dealing  in  the  ordinary  course  of  trade  as  a  mana&ctorer 
of  clothing ;  whereas  he  was  not  carrying  on  business  in  the 
ordinary  course  of  trade  as  such  manufacturer,  but  was  selling 
goods  to  some  parties  by  the  piece  for  cost,  and  to  other  parties 
at  auction  for  less  than  cost,  and  that  these  pretences  and  rep- 
resentations were  made  to  defraud  the  parties  from  whom  the 
goods  were  purchased. 

The  defendant  was  convicted ;  and,  upon  a  motion  in  airest  of 
judgment,  the  judges  holding  the  Circuit  Court  were  opposed 
in  opinion,  and  have  certified  to  this  court  the  question  upon 
which  they  differed.  That  question  is  thus  stated  in  the 
certificate :  — 

^*  If  a  person  shall  engage  in  a  transaction  which,  at  the  time  of 
its  occurrence,  is  not  a  violation  of  any  law  of  the  United  States, 
to  wit,  the  obtaining  goods  upon  credit  by  false  pretences,  and  if, 
subsequently  thereto,  proceedings  in  bankruptcy  shall  be  com- 
menced respecting  him,  is  it  within  the  constitutional  limits  of 
congressional  legislation  to  subject  him  to  punishment  for  such 
transaction  considered  in  connection  with  the  proceedings  in 
bankruptcy  ?  " 

Mr.  Assistant  Attorney- Qeneral  Smith  for  the  United  States. 
Mr.  B.  F.  Tracy^  contra. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  certificate  of  division  does 
not  appear  to  us  difficult  of  solution.  Upon  principle,  an  act 
which  is  not  an  offence  at  the  time  it  is  committed  cannot 
become  such  by  any  subsequent  independent  act  of  the  party 
with  which  it  has  no  connection.  By  the  clause  in  question, 
the  obtaining  of  goods  on  credit  upon  false  pretences  is  made 
an  offence  against  the  United  States,  upon  the  happening  of  a 
subsequent  event,  not  perhaps  in  the  contemplation  of  the 
party,  and  which  may  be  brought  about,  against  his  will,  by  the 
agency  of  another.  The  criminal  intent  essential  to  the  com- 
mission of  a  public  offence  must  exist  when  the  act  complained 
of  is  done :  it  cannot  be  imputed  to  a  party  from  a  subsequent 
independent  transaction.  There  are  cases,  it  is  true,  where  a 
series  of  acts  are  necessary  to  constitute  an  offence,  one  act 
being  auxiliary  to  another  in  carrying  out  the  criminal  design. 
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But  the  present  is  not  a  case  of  that  kind.  Here  an  act  which 
may  have  no  relation  to  proceedings  in  bankruptcy  becomes 
criminal,  according  as  such  proceedings  may  or  may  not  be  sub- 
sequently taken,  either  by  the  party  or  by  another. 

There  is  no  doubt  of  the  competency  of  Congress  to  provide, 
by  suitable  penalties,  for  the  enforcement  of  all  legislation  nec- 
essary or  proper  to  the  execution  of  powers  with  which  it  is 
intrusted.  And  as  it  is  authorized  '^  to  establish  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United  States,*' 
it  may  embrace  within  its  legislation  whatever  may  be  deemed 
important  to  a  complete  and  effective  bankrupt  system.  The 
object  of  such  a  system  is  to  secure  a  ratable  distribution  of 
the  bankrupt's  estate  among  his  creditors,  when  he  is  imable  to 
discharge  his  obligations  in  full,  and  at  the  same  time  to  re- 
lieve the  honest  debtor  from  legal  proceedings  for  his  debts, 
upon  a  surrender  of  his  property.  The  distribution  of  the 
property  is  the  principal  object  to  be  attained.  The  discharge 
of  the  debtor  is  merely  incidental,  and  is  granted  only  where 
his  conduct  has  been  free  from  fraud  in  the  creation  of  his 
indebtedness  or  the  disposition  of  his  property.  To  legislate 
for  the  prevention  of  frauds  in  either  of  these  particulars, 
when  committed  in  contemplation  of  bankruptcy,  would  seem 
to  be  within  the  competency  of  Congress.  Any  act  committed 
with  a  view  of  evading  the  legislation  of  Congress  passed  in 
the  execution  of  any  of  its  powers,  or  of  fraudulently  securing* 
the  benefit  of  such  legislation,  may  properly  be  made  an  offence 
against  the  United  States.  But  an  act  committed  within  a 
State,  whether  for  a  good  or  a  bad  purpose,  or  whether  with 
an  honest  or  a  criminal  intent,  cannot  be  made  an  offence 
against  the  United  States,  unless  it  have  some  relation  to  the 
execution  of  a  power  of  Congress,  or  to  some  matter  within 
the  jurisdiction  of  the  United  States.  An  act  not  having  any 
such  relation  is  one  in  respect  to  which  the  State  can  alone 
legislate. 

The  act  described  in  the  ninth  subdivision  of  sect.  5182 
of  the  Revised  Statutes  is  one  which  concerns  only  the  State 
in  which  it  is  committed:  it  does  not  concern  the  United 
States.  It  is  quite  possible  that  the  framers  of  the  statute 
intended  it  to  apply  only  to  acts  committed  in  contemplation 
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of  bankruptcy ;  but  it  does  not  say  so,  and  we  cannot  supply 
qualifications  which  the  legislature  has  failed  to  express. 

Our  answer  to  the  question  certified  must  be  in  the  negHPTv ; 
and  it  will  be  so  returned  to  the  Circuit  Court. 


National  Bask  v.  iKsxmAKCE  Company. 

1.  When  a  party  itatet,  in  his  application  for  an  insurance,  that  he  hai  made 
a  Juit,  full,  and  true  exposition  of  all  material  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value,  and  risk  of  tlie  property,  so  far  as 
known  to  him,  and  the  application  is  expressly  made  a  part  of  the  policy, 
should  it  afterwards  appear  that  he  overestimated  the  value  of  the  prop- 
erty, the  policy  would  not  be  vitiated,  unless  it  be  shown  that  the  estimate 
was  intentionally  excessive. 

S.  When  a  policy  contains  contradictory  provisions,  or  is  to  framed  a^  to  render 
it  doubtful  whether  the  parties  intended  that  the  exact  truth  of  the  appli- 
cant's statements  should  be  a  condition  precedent  to  any  binding  contract, 
that  construction  which  imposes  upon  the  assured  the  obligations  of  a  war* 
ranty  should  not  be  favored. 

S.  The  policy  having  been  prepared  by  the  insurers,  it  should  be  construed  moet 
strongly  against  them. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

This  is  an  action  on  a  policy  of  insurance  issued  by  the 
Hartford  Fire  Insurance  Company  to  W.  D.  Oldham,  on  cer- 
tain mill  property,  building,  and  machinery,  and  by  him  trans- 
ferred and  assigned  to  the  First  National  Bank  of  Kansas 
City,  Mo.  The  parties,  by  written  stipulation,  waived  a  jury ; 
and,  upon  a  special  finding  of  facts,  the  Circuit  Court  gave 
judgment  for  the  company.  The  bank  thereupon  sued  out  this 
writ  of  error. 

It  appears  from  the  special  finding,  that,  by  the  terms  of  the 
application,  the  assured  was  required  to  state  separately  '^  the 
estimated  value  of  personal  property  and  of  each  building  to  be 
insured,  and  the  sum  to  be  insured  on  each ;  .  .  •  the  value  of 
the  property  being  estimated  by  the  applicant.*'  The  applicant 
was  also  directed  to  answer  certain  questions,  and  sign  the  same 
**  as  a  description  of  the  premises  on  which  the  insurance  will 
be  predicated.'*  Among  the  questions  to  be  answered  wei^ ; 
VOL.  V.  48 
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^^  'What  is  the  eash  yalue  of  the  buildings,  aside  from  hand  and 
water  power?    What  is  the  cash  value  of  the  machinery?" 
The  answer  was:  "f  16,000,  building;  f  16,000,  m^hinery.*' 
The  application  concludes  ^dth  these  words :  — 

^And  the  said  applicant  hereby  covenants  and  agrees  to  and 
with  said  company,  that  the  foregoing  is  a  just,  full,  and  true  expo- 
sition of  all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation,  value,  and  risk  of  the  property  to  be  insured,  so  far  as  the 
same  are  known  to  the  applicant,  and  are  material  to  the  risk.** 

The  policy  refers  to  the  application  in  these  words: — 

*'  Special  reference  being  had  to  assured's  application  and  surveji 
No.  1462,  on  file,  which  is  his  warranty,  and  a  part  hereof.'* 

The  policy  further  recites :  — 

**  If  an  application,  survey,  plan,  or  description  of  the  property 
herein  insured  is  ref^srred  to  in  this  policy,  such  application,  survey, 
plan,  or  description  shall  be  considered  a  part  of  this  policy,  and  a 
warranty  by  the  assured ;  and  if  the  assured,  in  a  wiitten  or  verbal 
application,  makes  any  erroneous  representation,  or  omits  to  make 
known  any  fact  material  to  the  risk,  .  .  .  then,  and  in  any  such 
case,  this  policy  shall  be  void.  .  .  .  Any  fraud  or  attempt  at  fraud, 
or  any  false  swearing  on  the  part  of  the  assured,  shall  cause  a  for- 
feiture of  all  claim  under  this  policy." 

The  policy  also  declares  that  it  is  made  and  accepted  upon 
the  above,  among  other,  express  conditions. 

It  is  found  by  the  court  that  when  the  policy  was  issued,  as 
well  as  at  the  date  of  the  destruction  of  the  property  by  fire, 
the  cash  value  of  the  building,  aside  from  hand  and  water 
power,  was  98,000,  and  no  more ;  and  the  cash  value  of  the 
machinery,  at  the  same  dates,  was  $12,000,  and  no  more. 

The  court  also  found  that  ^^the  answers  made  by  the  assured 
to  the  questions  contained  in  the  application  were  made  by  him 
in  good  faith,  without  any  intention  on  his  part  to  commit  any 
fraud  on  the  defendant.'* 

It  is  further  declared  in  the  special  finding,  that,  ^^  under  the 
provisions  of  the  policy  and  application,  made  part  thereof, 
the  court  finds,  as  a  concliision  of  law,  that  the  answers  of  the 
asdur^  fui  to  the  value  of  the  property  insured  4ef wt  tb^  righl 
to  r^oover  on  the  policy." 
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Jfr.  John  K.  Cravens  for  the  plaintiff  in  error  cited  May  on 
InsM  sects.  156, 160, 164, 168, 169 ;  Miot  y.  BamilUm  MuUud 
Insurance  Co.^  18  Gray  (Mass.),  189 ;  Fiteh  v.  American  Pop- 
ular  Life  Insurance  Co.^  69  N.  Y.  667 ;  Germania  Fire  Insur- 
ance Co.  Y.  Casteely  9  Chicago  Legal  News,  374;  Franklin 
Insurance  Co.  v.  VaugAan^  92  U.  S.  616;  Yeaton  ▼.  JVy, 
6  Cranch,  342. 

Mr.  John  C.  Qage^  contra^  cited  Owens  v,  Holland  Purchase 
Jbisurance  Co.,  66  N.  Y.  666 ;  First  National  Sank  of  Ballston 
Spa  V.  Insurance  Company  of  North  America,  60  id.  46 ;  Rip- 
ley ▼.  The  jEtna  Insurance  Co.,  80  id.  136 ;  jSkna  Life  Insur- 
ance Co.  V.  France  et  al.,  91  U.  S.  110 ;  Jeffries  v.  L\fe  Insurance 
Co.,  22  Wall.  47 ;  Leroy  v.  The  Market  Fire  Insurance  Co.,  89 
N.  Y.  90 ;  Conover  v.  The  Massachusetts  Insurance  Co.,  8  Dill. 
217 ;  Miles  et  al.  y.  Connecticut  Mutual  Life  Insurance  Co*, 
3  Gray  (Mass.),  680 ;  Campbell  y.  New  England  Mutual  Life 
Insurance  Co.,  98  Mass.  881 ;  Cooper  v.  Farmers^  Mutual  Fire 
Insurance  Co.,  50  Pa.  St.  806. 

Mb.  JnsTiOB  Harlan  deliyered  the  opinion  of  the  court 

On  behalf  of  the  company,  it  is  contended  that,  under  any 
proper  construction  of  the  contract,  the  assured  warranted,  ab- 
solutely and  without  limitation,  the  truth  of  the  seyeral  state- 
ments in  the  application,  including  the  statement  as  to  the  valu  > 
of  the  property.  If  this  yiew  be  sound,  the  judgment  of  the 
Circuit  Court  must  be  affirmed ;  otherwise,  it  must  be  reyersed. 

Our  conclusion  is  that  the  plaintiff  in  error,  who  is  the  bene- 
ficiary of  the  policy,  is  entitled  to  a  judgment,  notwithstanding 
the  oyeryaluation  of  the  property  by  the  assured. 

The  entire  application  haying  been  made,  by  express  words, 
a  part  of  the  policy,  it  is  entitled  to  the  same  consideration  as 
if  it  had  been  inserted  at  large  in  that  instrument.  The  policy 
and  application  together,  therefore,  constitute  the  written  agree- 
ment of  insurance;  and,  in  ascertaining  the  intention  of  the 
parties,  full  effect  must  be  giyen  to  the  conditions,  clauses,  and 
stipulations  contained  in  both  instruments. 

Looking  first  into  the  application,  we  find  no  language  which, 
by  fair  construction,  was  notice  to  the  assured  that,  in  answer- 
ing questions,  he  was  assuming,  or  was  expected  to  aasume,  the 
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strict  obligations  which  the  law  attaches  to  a  warranty.  Thero 
is  no  intimation  anywhere  in  that  instrument  that  the  exact 
truth  of  the  answers  was  a  condition  precedent,  either  to  the 
consideration  of  the  application  or  to  the  issuing  of  a  policy. 
On  the  contrary,  the  application  contains  the  covenant  of  the 
assured  that  he  had  in  that  instrument  made  a  just,  full,  and 
true  exposition  of  all  material  facts  and  circumstances  in  regard 
to  the  conditi<m,  situation,  value,  and  risk  of  the  property,  so 
far  as  known  im  him.  The  taking  of  that  covenant,  at  the 
threshold  of  the  negotiations,  was,  in  effect,  an  assurance  that 
a  frank  statement  of  all  such  material  facts  as  were  within  the 
knowledge  of  the  applicant  would  meet  the  requirements  of 
the  company.  It  was  a  covenant  of  good  faith  on  the  part  of 
the  assured,  —  nothing  more;  and,  so  far  as  it  related  to  the 
value  of  the  property,  was  not  broken,  unless  the  estimates  by 
the  assured  were  intentionally  excessive.  If  the  case  turned 
wholly  upon  the  construction  to  be  given  to  the  application,  it 
is  quite  clear  that  the  overvaluation  of  the  property  would  not 
defeat  a  recovery  upon  the  written  agreement,  since  the  assured, 
by  the  special  finding,  is  acquitted  of  any  purpose  to  defraud 
the  company.  That  is  equivalent  to  saying  that  the  assured 
did  not  withhold  any  material  fact  within  his  knowledge  con 
ceming  the  condition,  situation,  value,  or  risk  of  the  property. 
But  the  difficulty  in  the  case  arises  from  the  peculiar  word- 
ing of  the  policy,  considering  the  application  as  a  part  thereof. 
While  the  assured  in  one  part  of  the  written  agreement  is  made 
to  stipulate  for  a  warranty,  and  in  another  the  policy  is  declared 
to  be  void  if  the  assured  ^^  makes  any  erroneous  representation, 
or  omits  to  make  known  any  fact  material  to  the  risk,"  in  still 
another  part  of  the  same  agreement — the  application  —  he 
covenants  that,  as  to  all  material  facts  within  his  knowledge, 
respecting  the  condition,  situation,  value,  and  risk  of  the  prop- 
erty, he  has  made  a  full,  just,  and  true  exposition.  If  the 
purpose  of  the  company  was  to  secure  a  warranty  of  the  cor- 
rectness of  each  statement  in  the  application,  and  if  the  court 
should  adopt  that  construction  of  the  contract,  there  could  be 
no  recovery  on  the  policy,  if  any  one  of  these  statements  wei^ 
proven  to  be  untrue ;  and  this,  although  such  statement  may 
have  been  wholly  immaterial  to  the  risk,  and  was  made  without 
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any  intent  to  mislead  or  defraud.  Sucli  a  constniction,  accord- 
ing to  established  doctrine,  might  defeat  the  recovery,  even  if 
the  overyaluation  had  been  so  slight  as  not  to  have  influenced 
the  company  in  accepting  the  risk.  But  if  such  was  the  pur- 
pose of  the  company,  why  did  it  not  stop  with  the  express 
declaration  of  a  warranty  ?  Why  did  it  go  further,  and  incor- 
porate into  the  policy  a  provision  for  its  annulment  in  the 
event  the  assured  should  make  an  ^^  erroneous  representation, 
or  omit  to  make  known  any  fact  material  to  the  risk"?  — 
language  inconsistent  veith  the  law  of  warranty.  Still  further, 
why  did  the  company  make  the  application  a  part  of  the  policy, 
and  thereby  import  into  the  contract  the  covenant  of  the  as- 
sured, not  that  he  had  stated  every  fact  material  to  the  risk, 
or  that  his  statements  were  literally  true,  but  only  that  he  had 
made  a  just,  true,  and  full  exposition  of  all  material  facts,  so 
far  as  known  to  him. 

It  is  the  duty  of  the  court  to  reconcile  these  clauses  of  the 
written  agreement,  if  it  be  possible  to  do  so  consistently  with 
the  intention  of  the  parties,  to  be  collected  from  the  terms 
used. 

It  vrill  be  observed,  from  an  examination  of  the  questions 
propounded  to  the  assured,  that,  among  other  things,  he  was 
asked  whether  the  building  was  of  stone,  brick,  or  wood ;  how 
the  premises  were  warmed ;  what  materials  were  used  for  light- 
ing them;  whether  a  watchman  was  kept  during  the  nighty 
what  amount  of  insurance  was  already  on  the  property ;  whether 
it  was  mortgaged,  &c.  These  and  similar  questions  refer  to 
matters  of  which  the  assured  had  actual  knowledge,  or  about 
which  he  might,  with  propriety,  be  required  to  speak  vrith  per- 
fect accuracy.  They  are  matters  capable  of  precise  ascertain- 
ment, and  in  no  sense  depending  upon  estimate,  opinion,  or 
mere  probability.  But  his  situation  and  duty  were  wholly  dif- 
ferent whon  required  to  state  the  cash  value  of  his  property. 
He  was  required  to  give  its  ^^  estimated  value."  His  answers 
concerning  such  value  were,  in  one  sense,  and,  perhaps,  in 
every  just  sense,  only  the  expression  of  an  opinion.  The  ordi- 
nary test  of  the  value  of  property  is  the  price  it  will  command 
in  the  market  if  offered  for  sale.  But  that  test  cannot,  in  the 
very  nature  of  the  case,  be  applied  at  the  time  application»if 
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made  for  insurance.  Men  may  honestly  differ  about  the  Tslue 
of  property,  or  as  to  what  it  will  bring  in  the  market ;  and  such 
diffei*ences  are  often  very  marked  among  those  whoae  special 
business  it  is  to  buy  and  sell  property  of  all  kinds.  The  as- 
sured could  do  no  more  than  estimate  such  value;  and  that,  it 
seems,  was  all  that  he  was  required  to  do  in  this  case.  His  duty 
was  to  deal  fairly  with  the  company  in  making  such  estimate. 
The  special  finding  shows  that  he  discharged  that  duty  and 
observed  good  faith.  We  shall  not  presume  that  the  company, 
after  requiring  the  assured  in  his  application  to  give  the  ^^  esti- 
mated value,"  and  then  to  covenant  that  he  had  stated  all  mate- 
rial facts  in  regard  to  such  value,  so  far  as  known  to  him,  and 
after  carrying  that  covenant,  by  express  words,  into  the  written 
contract,  intended  to  abandon  the  theory  upon  which  it  sought 
the  contract,  and  make  the  absolute  correctness  of  such  esti- 
mated value  a  condition  precedent  to  any  insurance  whatever. 
The  application,  with  its  covenant  and  stipulations,  having 
been  made  a  part  of  the  policy,  that  presumption  cannot  be 
indulged  without  imputing  to  the  company  a  purpose,  by 
studied  intricacy  or  an  ingenious  framing  of  the  policy,  to 
entrap  the  assured  into  incurring  obligations  which,  perhaps, 
he  had  no  thought  of  assuming. 

Two  constructions  of  the  contract  may  be  suggested.  One 
is  to  regard  the  warranty  expressed  in  the  policy  as  limited  or 
qualified  by  the  terms  of  the  application.  In  that  view,  the 
assured  would  be  held  as  only  warranting  that  he  had  stated 
all  material  facts  in  r^ard  to  the  condition,  situation,  value, 
and  risk  of  the  property,  so  far  as  they  were  known  to  him. 
This  is,  perhaps,  the  construction  most  consistent  with  the 
literal  import  of  the  terms  used  in  the  application  and  the 
policy.  The  other  construction  is  to  regard  the  warranty  as 
relating  only  to  matters  of  which  the  assured  had,  or  should 
be  presumed  to  have  had,  distinct,  definite  knowledge,  and  not 
to  such  matters  as  values,  which  depend  upon  mere  opinion  or 
probabilities.  But,  without  adopting  either  of  these  construc- 
tions, we  rest  the  conclusion  already  indicated  upon  the  broad 
ground  that  when  a  policy  of  insurance  contains  contradictory 
provisions,  or  has  been  so  framed  as  to  leave  room  for  constnic* 
tiofi,  rendering  it  doubtful  whether  the  parties  intended  tlM 
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eiaet  troth  of  the  applicant's  statements  to  be  a  oondition  ^i^ 
c^ent  to  any  binding  conttaet,  the  oonrt  should  lean  iigaiiisi 
that  oonstroction  which  imposes  upon  the  assured  the  obliga- 
tions of  a  warranty.  The  company  cannot  justly  complain  of 
such  a  rule.  Its  attorneys,  officers,  or  agents  prepared  the  pol« 
icy  for  the  purpose,  we  shall  assume,  both  of  protecting  the 
company  against  fraud,  and  of  securing  the  just  rights  of  the 
assured  under  a  valid  contract  of  insurance.  It  is  its  language 
which  the  court  is  invited  to  interpret,  and  it  is  both  rea- 
sonable and  just  that  its  own  words  should  be  construed  most 
strongly  against  itself. 

Wherefore,  as  it  does  not  clearly  appear  that  the  parties 
intended  that  the  validity  of  the  contract  of  insurance  should 
depend  upon  the  absolute  correctness  of  the  estimates  of  value, 
and  as  it  does  appear  that  such  estimates  were  made  by  the 
assured  without  any  intention  to  defraud,  our  opinion  is  that 
the  facts  found  do  not  support  the  judgment. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause  de- 
manded with  directions  to  enter  a  judgment  upon  the  special 
finding  for  the  plaintiff  in  error ;  and  it  is 

3e  ordered. 


Farbikqton  v.  Tenkbssbil 

The  charter  of  a  bank,  granted  by  the  legblatme  of  Tenneaiee,  pforfdea,  thul 
the  bank  "  shall  pay  to  the  State  an  annual  tax  of  one-half  of  one  per  cent  on 
each  ihare  of  the  capital  itock  lubscribed,  which  shall  be  in  lien  of  all  other 
taxes."  Held,  1.  That  this  provision  is  a  contract  between  the  State  and 
tiie  bank,  limiting  the  amonnt  of  tax  on  each  share  of  the  stocit.  2.  That 
s  subsequent  revenue  law*of  the  State,  imposing  an  additional  tax  on  ih4 
shares  in  the  hands  of  stockholders,  impairs  the  obligation  of  that  contract, 
and  is  Toid. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Tennessee. 

The  Union  and  Planters'  Bank  of  Memphis  is  a  banking  cor- 
poration, doing  business  at  Memphis,  Shelby  County,  Tennes- 
see, organized  under  a  charter  granted  by  the  General  Assembly 
of  that  State  March  20, 1858,  and  amended  Feb.  12, 1869,  the 
telrth  section  of  ttrhich  provides  that  *'  said  company  shall  pay 
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to  the  State  an  annual  tax  of  one-half  of  one  per  cent  on  each 
share  of  the  capital  stock  subscribed,  which  shaU  be  in  lieu  of 
all  other  taxes." 

Sect.  1  of  an  act  of  the  General  Assembly  of  1869-70, 
c.  81,  provides :  ^^  All  shares  of  stock  in  any  bank,  institution, 
or  company,  now  or  hereafter  incorporated  by  or  in  pursuance 
of  any  law  of  this  State  or  any  other  State,  .  .  .  shall  be 
valued  and  assessed,  and  subject  to  taxation." 

The  bank  paid  the  said  tax  of  one-half  of  one  per  cent  for 
the  year  1872. 

Farrington  was  throughout  that  year  the  owner  of  one  hun- 
dred and  fifty  shares  of  the  stock  of  the  bank,  upon  which  the 
State  and  the  county  of  Shelby,  severally  claiming  the  light 
under  that  act  to  do  so,  assessed  against  him  for  that  year,  taxes 
at  the  same  rate  that  tliey  were  assessed  and  levied  upon  other 
taxable  property.  He  resisted  the  payment  of  them,  upon  the 
ground  that,  by  sect.  10  of  the  charter,  the  bank,  its  franchises 
and  capital  stock,  and  also  the  shares  of  stock  of  the  individual 
stockholder,  were  subject  to  no  taxation  other  than  the  specific 
sum  nominated  in  the  charter ;  and  that  the  act  in  question 
impaired  the  obligation  of  the  contract  stipulating  to  accept 
that  sum  in  lieu  of  all  other  taxes,  and  was,  therefore,  in  viola- 
tion of  sect.  10,  art.  1,  of  the  Constitution  of  the  United  States. 

A  suit  was  brought  to  test  the  validity  of  the  assessment  in 
the  Second  Chancery  Court  of  Shelby  County ;  and  it  was 
agreed,  that,  in  the  event  of  a  decision  adverse  to  Farrington, 
judgment  should  be  rendered  against  him  for  $60  and  $180,  the 
amount  of  the  taxes  assessed  by  the  State  and  county  respec- 
tively, with  interest  from  the  first  day  of  January,  1878.  If  the 
decision  should  be  in  his  favor,  then  the  judgment  should  be 
that  said  taxes  were  illegally  assessed ;  that  said  shares  of  stock 
were  exempt  from  all  other  taxation  except  the  aforesaid  one- 
half  of  one  per  cent  to  the  State,  as  provided  in  the  tenth  sec- 
tion of  the  bank's  charter ;  and,  further,  that  the  collection  of 
said  taxes  be  enjoined,  and  such  other  appropriate  deci'ee  ren- 
dered as  the  court  might  deem  proper,  in  order  to  protect  him 
and  his  assigns  from  taxation  on  said  stock.  Each  party 
reserved  the  right  of  appeal.  The  court  rendered  a  decree 
enjoining  the  collection  of  the  taxes,  which  was  reversed  by 
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the  Supreme  Court  of  the  State>  on  the  ground  that  the  said 
shares  of  stock  were  not  the  property  or  thing  exempted,  but 
other  and  different,  and  so  were  not  within  the  protection  of 
the  charter  and  of  the  Constitution  of  the  United  States ;  and  it 
was  adjudged  that  Farrington  should  pay  to  the  State  and  the 
county  respectively  the  said  sums  of  money  assessed  upon  his 
shares  of  stock. 

Farrington  thereupon  sued  out  this  writ  of  error. 

The  case  was  argued  by  Mr.  H.  E,  Jackson  and  Mr.  L.  D. 
MeKisiek  for  the  plaintiff  in  error,  and  by  Mr.  J.  B.  SeiskeUj 
Attorney-General  of  Tennessee,  and  Mr.  S.  P.  Walker^  for  the 
defendant  in  error. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

This  case  lies  within  narrow  limits.  The  question  to  be  de- 
cided arises  under  the  Constitution  of  the  United  States.  The 
ground  of  the  discussion  has  been  well  trodden  by  our  prede- 
cessors. Little  is  left  for  us  but  to  apply  the  work  of  other 
minds.  The  facts  are  agreed  by  the  parties,  and  may  be  briefly 
stated. 

The  Union  and  Planters'  Bank  of  Memphis  was  duly  organ- 
ized under  a  charter  granted  by  the  Legislature  of  Tennessee, 
by  two  acts,  bearing  date  respectively  on  the  20th  of  March, 
1858,  and  the  12th  of  February,  1869.  Since  its  organization, 
it  has  been  doing  a  regular  banking  business.  Its  capital  stock 
subscribed  and  paid  in  amounts  to  $675,000,  divided  into  six 
thousand  seven  hundred  and  fifty  shares  of  $100  each.  Far- 
rington, the  phuntiff  in  error,  was,  throughout  the  year  1872, 
the  owner  of  one  hundrisd  and  fifty  shares,  of  the  value  of 
$16,000. 

The  tenth  section  of  the  charter  of  the  bank  declares  *^  that 
the  said  company  shall  pay  to  the  State  an  annual  tax  of  one- 
half  of  one  per  cent  on  each  share  of  the  capital  stock  sub- 
scribed, which  shall  be  in  lieu  of  all  other  taxes.*' 

The  State  of  Tennessee  and  the  county  of  Shelby  claiming 
the  right,  under  the  revenue  laws  of  the  State,  to  tax  the  stock 
of  the  plaintiff  in  error,  assessed  and  taxed  it  for  the  year  1872. 
It  was  assessed  at  its  par  value.  The  tax  imposed  by  the  State 
was  forty  cents  on  the  $100,  making  the  State  tax  $60.     The 
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oMttty  €at  ira«  91.30  on  the  flOO,  making  th«  ooonlrf  ttft 
9180. 

The  plaintiff  in  error  deniesi^he  right  of  the  State  and  county 
to  impoee  these  taxes.  He  daims  that  the  tenth  section  of 
th^  charter  was  a  contract  between  the  State  and  the  bank  ; 
that  any  other  tax  than  that  therein  specified  is  expressly  for- 
bidden ;  and  that  the  revenue  laws  imposing  the  taxes  in  ques- 
tion impair  the  obligation  of  the  contract.  The  Supreme 
C(tart  of  the  State  adjudged  the  taxes  to  be  yalid.  The  case 
was  thereupon  remored  to  this  court  by  the  plaintiff  in  error 
fdf  review. 

A  compact  lies  at  the  foundation  of  all  national  life.  Con- 
tracts mark  the  progress  of  communities  in  ciyilization  and 
proepei^ty.  iThey  guard,  as  far  as  is  possible,  against  the  fluo- 
tuationd  of  human  affairs.  They  seek  to  give  stability  to  the 
present  and  certainty  to  the  future.  They  gauge  the  confi- 
dence of  man  in  the  truthfulness  and  integrity  of  his  fellow- 
mftn.  They  are  the  springs  of  business,  trade,  and  commerce. 
Without  them,  society  could  not  go  on.  Spotless  faith  in  their 
fulfilment  honors  alike  communities  and  individuals.  Where 
this  is  wanting  in  the  body  politic,  the  process  of  descent  has 
began,  and  a  lower  plane  will  be  speedily  reached.  To  the 
extent  to  which  the  defect  exists  among  individuals,  there  is 
decay  and  degeneracy.  As  are  the  integral  parts,  so  is  the 
aggregated  mass.  Under  a  monarchy  or  an  aristocracy,  ordef 
may  be  upheld  and  rights  enforced  by  the  strong  arm  of  power. 
But  a  republican  government  can  have  no  foundation  other 
than  the  virtue  of  its  citizens.  When  that  is  largely  impaired, 
all  is  in  peiil.  It  is  needless  to  lift  the  veil  and  contemplate 
the  future  of  such  a  people.  Triit  v.  Child^  21  Wall.  441 ; 
1  Montesquieu^s  Spirit  of  Laws,  26.  History  but  repeats  itself. 
The  trite  old  aphorism,  that  ^*  honesty  is  the  best  policy,"  is 
true  alike  of  individuals  and  communities.  It  is  vital  to  the 
highest  welfare. 

The  Constitution  of  the  United  States  wisely  protects  this 
interest,  public  and  private,  from  invasion  by  State  laWaf.  It 
declares  that  ^^  no  State  shall  .  .  .  pacis  any  .  .  .  law  ini- 
patriti^  the  obligation  of  contracts."  Art.  1,  sect.  10.  Thitf 
limiUttion  fio  member  of  the  Union  call  (Overpass.    It  is  cMkd  nl 
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the  most  important  functions  of  this  tribunal  to  apply  and  «fi^ 
force  it  upon  all  proper  occasions. 

This  controversy  has  been  conducted  in  a  spirit  of  modera- 
tion and  fairness  eminently  creditable  to  both  parties.  The 
State  is  obviously  seeking  only  what  she  deems  to  be  right. 
The  judges  of  her  own  highest  court,  whence  the  case  came 
here,  were  divided  in  opinion. 

Contracts  are  executed  or  executory.  A  contract  is  executed 
where  every  thing  that  was  to  be  done  is  done,  and  nothing 
remains  to  be  done.  A  grant  actually  made  is  within  this  cat- 
egory. Such  a  contract  requires  no  consideration  to  support  it, 
A  gift  consummated  is  as  valid  in  law  as  any  thing  else.  Daft" 
mouth  College  v.  Woodward^  4  Wheat.  618.  An  executory  con- 
tract is  one  where  it  is  stipulated  by  the  agreement  of  minds, 
upon  a  sufficient  consideration,  that  something  is  to  be  done  or 
not  to  be  done  by  one  or  both  the  parties.  Only  a  slight  con- 
sideration is  necessary.  Pillans  v.  Van  Mierop^  8  Burr.  1668 ; 
Forth  V.  Stanton^  1  Saund.  210,  note  2,  and  the  oases  there 
cited. 

The  constitutional  prohibition  applies  alike  to  both  executory 
and  executed  contracts,  by  whomsoever  made.  The  amount  of 
the  impairment  of  the  obligation  is  immaterial.  If  there  be 
any,  it  is- sufficient  to  bring  into  activity  the  constitutional  pro- 
vision and  the  judicial  power  of  this  court  to  redress  the  wrong. 
Von  Hoffman  v.  C%  of  Quiney,  4  Wall.  686. 

The  doctrine  of  the  sacredness  of  vested  rights  has  its  root 
deep  in  the  common  law  of  England,  whence  so  much  of  our 
own  has  been  transplanted.  Kent,  then  chief  justice,  said :  It 
is  a  principle  of  that  law,  '^  as  old  as  the  law  itself,  that  a  stat- 
ute even  of  its  omnipotent  Parliament  is  not  to  have  a  I'etrd- 
spective  eflfect.  Nova  conatitutio  futuris  formam  imponere  debet 
et  non  preteritis.  Bracton,  lib.  228 ;  2  Inst.  292."  La%h  v.  Van 
Kleeck^  7  Johns.  (N.  Y.)  477.  See  also  Society^  ^e,  v.  Wheeler 
et  al.^  2  Gall.  106,  and  Broom's  Legal  Maxims,  84. 

It  was  settled  at  an  early  period  that  it  was  the  prerogative 
of  the  king  to  create  corporations  ;  but  he  could  not  grant  the 
same  identical  powers  to  a  second  corporation  while  the  prior 
one  subsisted,  and,  unless  the  power  was  reserved,  he  oould  not 
alter,  amend,  or  annul  a  charter  without  the  oonsefit  of  th*  ^t 
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porate  body  to  Trhich  it  belonged.  To  the  extent  of  such  assent 
amendments  were  effectual,  and  no  further.  Dartmouth  Coir 
lege  v.  Woodward^  supra;  The  King  v.  Pastmore^  3  T.  R.  199, 
and  the  cases  cited. 

In  the  worst  times  of  English  history  no  attempt  was  made 
by  the  crown  to  do  either  of  these  things  in  invitum. 

Near  the  close  of  the  reign  of  Charles  the  Second,  the  char- 
ters of  many  cities  were  wrested  from  them.  The  case  of  the 
City  of  London  was  the  most  memorable.  It  was  done  under 
the  forms  of  law,  by  means  of  a  connipt  judiciary.  After  the 
Revolution  of  1688,  and  the  accession  of  William  and  Mary  to 
the  throne,  the  charter  of  the  metropolis  was  restored,  and  im- 
munity was  given  to  it,  by  an  act  of  Parliament,  against  such 
assaults  in  future.  3  Bl.  Com.  264 ;  2  Campbell's  Lives  of  the 
Chief  Justices,  41. 

It  is  the  theory  of  the  British  Constitution  that  Parliament 
is  omnipotent.  It  can  pass  bills  of  attainder  and  acts  of  confis- 
cation. Gibbon's  Autobiography,  14.  It  can  also  create  and 
destroy  corporations.  But  these  things  involve  the  exercise, 
not  of  its  ordinary,  but  of  an  extraordinary  power,  not  unlike 
that  of  the  Roman  emperors,  sometimes  applied  in  moulding 
and  administering  the  civil  law  in  special  cases. 

In  The  King  v.  Passmore^  supra^  Justice  BuUer  said  he 
"  considered  the  grant  of  incorporation  to  be  a  compact  between 
the  crown  and  a  certain  number  of  the  subjects,  the  latter  of 
whom  undertake,  in  consideration  of  the  privileges  which  are 
bestowed,  to  exert  themselves  to  "  carry  out  the  objects  of  th^ 
grant. 

The  question  whether  there  is  in  such  cases  a  contract  within 
the  meaning  of  the  contract  clause  of  the  Constitution  of  the 
United  States  came  for  the  first  time  before  this  court  in  the 
Dartmouth  College  case.  A  college  charter  was  granted  by 
the  king  before  the  American  Revolution.  The  State  of  New 
Hampshire,  by  several  acts  of  her  legislature,  of  the  27th  of 
June  and  of  the  18th  and  26th  of  December,  1816,  attempted 
materially  to  change  the  original  charter  and  modify  the  gov- 
ernment of  the  institution  which  had  grown  up  under  it.  The 
college  resisted.  The  case  was  brought  here  for  final  decision. 
It  was  argued  at  the  bar  with  consummate  ability.     The  jnd^ 
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ments  of  the  justices  of  this  court  who  delivered  opinions  were 
characterized  by  a  wealth  of  learning  and  force  of  reasoning 
rarely  equalled.  Perhaps  the  genius  of  Marshall  never  shone 
forth  in  greater  power  and  lustre. 

It  was  said,  among  other  things,  that  the  ingredients  of  a  con- 
tract are  parties,  consent,  consideration,  and  obligation.  The 
case  presented  all  these.  The  parties  were  the  king,  and  the 
donees  of  the  powers  and  privileges  conferred.  Consent  was 
shown  by  what  they  did.  The  consideration  was  the  invest- 
ment  of  moneys  for  the  purposes  of  the  foundation,  the  public 
benefits  expected  to  accrue,  and  an  implied  undertaking  of  the 
corporation  faithfully  to  fulfil  the  duties  with  which  it  was 
charged.  The  obligation  was  to  do  the  latter,  under  the  penalty 
of  forfeiture  in  case  of  **  non-user,  misuser,  or  abuser."  On  the 
part  of  the  king  there  was  an  implied  obligation  that  the  life 
of  the  compact  should  be  subject  to  no  other  contingency. 
The  question  decided  in  that  case  has  since  been  considered 
as  finally  settled  in  the  jurisprudence  of  the  entire  country. 
Murmurs  of  doubt  and  dissatisfaction  are  occasionally  heard ; 
but  there  has  been  no  reargument  here,  and  none  has  been 
asked  for.  The  same  doctrine  has  been  often  reaffirmed  in 
later  cases.  The  last  one  is  New  Jersey  v.  Tardy  decided  at 
this  term,  supra^  p.  104.  In  none  of  them  has  there  been  a 
dissent  upon  this  point. 

In  cases  involving  Federal  questions  affecting  a  State,  the 
State  cannot  be  regarded  as  standing  alone.  It  belongs  to  a 
union  consisting  of  itself  and  all  its  sister  States.  The  Con- 
stitution of  that  union,  and  ^^the  laws  made  in  pursuance 
thereof,  are  the  supreme  law  of  the  land,  .  .  .  any  thing  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  notwith* 
standing  ;  "  and  that  law  is  as  much  a  part  of  the  law  of  every 
State  as  its  own  local  laws  and  Constitution.  Farmers*  ^ 
Mechanics*  Bank  v.  Deering^  91  U.  S.  29. 

Yet  every  State  has  a  sphere  of  action  where  the  authority 
of  the  national  government  may  not  intrude.  Within  that 
domain  the  State  is  as  if  the  union  were  not.  Such  are  the 
checks  and  balances  in  our  complicated  but  wise  system  of 
State  and  national  polity. 

This  case  turns  upon  the  construction  to  be  given  to  the 
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tenth  section  of  the  charter  of  the  bank.  Our  attention  has 
been  called  to  nothing  else. 

The  exercise  of  the  taxing  power  is  vital  to  the  functions  of 
goyemment.  Except  where  specially  restrained,  the  States 
possess  it  to  the  fullest  extent.  Prima  facie  it  extends  to  all 
property,  corporeal  and  incorporeal,  and  to  every  business  by 
whicla  liyelihood  or  profit  is  sought  to  be  made  within  their 
jurisdiction.  When  exemption  is  claimed,  it  must  be  shown 
indubitably  to  exist.  At  the  outset,  every  presumption  is 
against  it.  A  well-founded  doubt  is  fatal  to  the  claim.  It  is 
only  when  the  terms  of  the  concession  are  too  explicit  to  admit 
fairly  of  any  other  construction  that  the  proposition  can  be 
supported.  We$t  Wisconsin  Railway  Co.  v.  Board  of  Super' 
visors,  93  U.  S.  695 ;  Tucker  v.  Ferguson,  22  Wall.  527. 

Can  the  exemption  here  in  question,  examined  by  the  light 
of  these  rules,  be  held  valid? 

Upon  looking  into  the  section,  several  things  clearly  appear : 
1.  The  tax  specified  is  upon  each  share  of  the  capital  stock, 
and  not  upon  the  capital  stock  itself.  2.  It  is  upon  each  share 
subscribed.  Nothing  is  said  about  what  is  paid  in  upon  it. 
That  is  immaterial.  The  fact  of  subscription  is  the  test,  and 
that  alone  is  sufficient.  8.  This  tax  is  declared  to  be  ^^  in  lieu 
of  all  other  taxes."     Such  was  the  contract  of  the  parties. 

The  capital  stock  and  the  shares  of  the  capital  stock  are 
distinct  things.  The  capital  stock  is  the  money  paid  or  au- 
thorized or  required  to  be  paid  in  as  the  basis  of  the  business 
of  the  bank,  and  the  means  of  conducting  its  operations.  It 
represents  whatever  it  may  be  invested  in.  If  a  large  surplus 
be  accumulated  and  laid  by,  that  does  not  become  a  part  of  it. 
The  amount  authorized  cannot  be  increased  without  proper 
legal  authority.  If  there  be  losses  which  impair  it,  there  can 
be  no  formal  reduction  without  the  like  sanction.  No  powei 
to  increase  or  diminish  it  belongs  inherently  to  the  corporation. 
It  is  a  trust  fund,  held  by  the  corporation  as  a  trustee.  It  is 
subject  to  taxation  like  other  property.  If  the  bank  fail, 
equity  may  lay  hold  of  it,  administer  it,  pay  the  debts,  and 
give  the  residumn,  if  there  be  any,  to  the  stockholders.  If 
the  corporation  be  dissolved  by  judgment  of  law,  equity  may 
interpose  and  perform  the  same  functions.     Wood  v.  Bummer, 
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8  Mas.  808 ;  Ourran  v.  Arkansas^  IS  How.  $04 ;  O-ortfcn  w» 
The  Appeal  Tax  CauH,  3  id.  188;  People  v.  Tke  CammU- 
iioners^  4  Wall.  244 ;  Van  Allen  v.  Z^  A09e$8orSi  8  id.  573 ; 
Queen  y.  Arnaud,  9  Ad.  &  £.  N,  8.  806 ;  Sank  Tax  C^e^^ 
2  WaU.  200. 

The  shares  of  the  capital  stoc^  are  usually  ^presented  by 
certificates.  Every  holder  is  a  ce9tui  que  trust  to  the  extent 
of  his  ownership.  The  shares  are  held  and  may  be  bought  and 
sold  and  taxed  like  other  property.  Each  share  represents  an 
aliquot  part  of  the  capital  stock.  But  the'holder  cannot  touch 
a  dollar  of  the  principal.  He  is  entitled  only  to  share  in  the 
diyidends  and  profits.  Upon  the  dissolution  of  the  institution, 
each  shareholder  is  entiUed  to  a  proportionate  share  of  the 
residuum  after  satisfying  all  liabilities.  The  liens  of  all  oredr 
itors  are  prior  to  his.  The  corporation,  though  holding  and 
owning  the  capital  stock,  cannot  yote  upon  it.  It  is  the  right 
and  duty  of  the  shareholders  to  vote.  They  in  this  way  give 
continuity  to  the  life  of  the  corporation,  and  may  thus  control 
and  direct  its  management  and  operations.  The  capital  stock 
and  the  shares  may  both  be  taxed,  and  it  is  not  double  taxation. 
The  bank  may  be  required  to  pay  the  tax  out  of  its  corporate 
funds,  or  be  authorized  to  deduct  the  amount  paid  for  eacb 
stockholder  out  of  his  dividends.  Angell  &  A.  on  Corp., 
sects.  566,  557 ;  Union  Bank  v.  The  StaU,  9  Yeig.  (Tenn.^ 
490 ;  Van  Allen  v.  The  Assessors^  supra  ;  Bradley  v.  The  Pe^^ 
pU^  4  Wall.  459  ;  Queen  v.  Amaud^  supra;  National  Bank  v. 
Commonwealth,  9  Wall.  858;  The  State  v.  Branin,  3  Zab.  (N.  J.) 
484 ;  M'  CvUoeh  v.  Maryland,  4  Wheat.  816. 

There  are  other  objects  in  this  connection  liable  to  taxation. 
It  may  be  well  to  advert  to  some  of  them. 

1.  The  franchise  to  be  a  corporation  and  exercise  its  powers 
in  the  prosecution  of  its  business.  Burroughs  on  Taxatioii, 
sect.  85 ;  Hamilton  v.  Massaehusette,  6  Wall.  682 ;  Wilmington 
Railroad  v.  Reid,  18  id.  264. 

2.  Accumulated  earnings.  The  State  v.  Utter,  84  N.  J.  L. 
498 ;  The  St.  Louis  Mutual  Insurance  Co.  v.  Charles^  47  Mo.  462. 

8.  Profits  and  dividends.    The  Attomey-Q-eneralyf.  fiank^  ^^ 
4  Jones  (N.  C.)  Eq.  287. 
i.  Beal  estate  belonging  to  the  corporation  and  n^omary 
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for  its  business.  Wilmington  Railroad  ▼.  Reid^  supra;  The 
Bank  of  Cape  Fear  v.  Edwards,  5  Ired.  (N.  C.)  L.  516. 

6.  Banks  and  bankers  are  taxed  by  the  United  States: 
1.  On  their  deposits.  2.  On  the  capital  employed  in  theii 
business.  8.  On  their  circulation.  4.  On  the  notes  of  every 
person  or  State  bank  used  and  paid  out  for  circulation.  Rey. 
Stat.  673  et  seq. 

The  States  are  permitted,  in  addition,  to  tax  the  shares  of  the 
national  banks.     Id.  1015. 

This  enumeration  shows  the  searching  and  comprehensive 
taxation  to  which  such  institutions  are  subjected,  where  there 
is  no  protection  by  previous  compact. 

Unrestrained  power  to  tax  is  power  to  destroy.  M^OuUoeh 
V,  Mart/land,  supra. 

When  this  charter  was  granted,  the  State  might  have  been 
silent  as  to  taxation.  In  that  case,  the  power  would  have  been 
unfettered.  Hie  Providence  Bank  v.  Billings,  4  Pet.  514.  It 
might  have  reserved  the  power  as  to  some  things,  and  yielded 
it  as  to  others.  It  had  the  power  to  make  its  own  terms,  or  to 
refuse  the  charter.  It  chose  to  stipulate  for  a  specified  tax  on 
the  shares,  and  declared  and  bound  itself  that  this  tax  should 
be  "  in  lieu  of  all  other  taxes." 

There  is  no  question  before  us  as  to  the  tax  imposed  on  the 
shares  by  the  charter.  But  the  State  has  by  her  revenue  law 
imposed  another  and  an  additional  tax  on  these  same  shares. 
This  is  one  of  those  "  other  taxes  "  which  it  had  stipulated  to 
forego.  The  identity  of  the  thing  doubly  taxed  is  not  affected 
by  the  fact  that  in  one  case  the  tax  is  to  be  paid  vicariously  by 
the  bank,  and  in  the  other  by  the  owner  of  the  share  himself. 
The  thing  thus  taxed  is  still  the  same,  and  the  second  tax  is 
expressly  forbidden  by  the  contract  of  the  parties.  After  the 
most  careful  consideration,  we  can  come  to  no  other  conclusion. 
Such,  we  think,  must  have  been  the  understanding  and  intent 
of  the  parties  when  the  charter  was  granted  and  the  bank 
organized.  Any  other  view  would  ignore  the  covenant  that 
the  tax  specified  should  be  '^  in  lieu  of  all  other  taxes."  It 
would  blot  those  terms  from  the  context,  and  construe  it  as  if 
they  were  not  a  part  of  it. 

There  is  no  reservation  or  discrimination  as  to  any  *^  othei 
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tu/*  All  are  aUke  included.  Such  is  the  natural  e£Fect  of 
the  laiiguage  used.  The  most  subtle  casuistry  to  the  contrary 
is  unavailing.  Under  such  a  contract  between  individuals,  a 
doubt  could  not  have  existed.  It  may  as  well  be  said  the 
power  is  reserved  to  tax  any  thing  else,  as  further  to  tax  the 
shares.  We  cannot  so  hold,  without  interpolating  into  the  clause 
a  term  which  it  does  not  contain.  This  we  may  not  do.  Our 
duty  is  to  enforce  the  contract  as  we  find  it,  and  not  to  make  a 
new  one.  If  it  was  intended  to  make  the  exception  claimed 
from  the  universality  of  the  exemption  as  expressed,  it  would 
have  been  easy  to  say  so,  and  it  is  fairly  to  be  presumed  this 
would  have  been  done.  In  the  absence  of  this  expression,  we 
can  find  no  evidence  of  such  an  intent.  Our  view  is  fully  sus 
tained  by  the  leading  authorities  upon  the  subject.  We  will 
refer  to  a  few  of  them. 

In  The  Binghampton  Bridge^  8  Wall.  61,  it  was  declared  by 
the  act  of  the  legislature  authorizing  the  bridge  to  be  built 
that  it  should  not  be  lawful  to  build  any  other  bridge  within 
two  miles  above  or  below  the  one  so  authorized.  This  court 
held  the  inhibition  to  be  a  covenant,  and  upheld  and  enforced 
the  restriction  against  the  authority  conferred  by  a  later  act  of 
the  legislature  authorizing  a  bridge  to  be  so  built. 

In  Wilmington  Railroad  v.  Reid^  supra^  the  charter  declared 
that  ^'the  property  of  said  company  and  the  shares  therein 
shall  be  exempt  from  any  public  charge  or  tax  whatsoever." 
The  l^islature  passed  laws  taxing  the  entire  franchise  and 
rolling-stock,  and  certain  lots  of  land  necessary  to  the  business 
of  the  company.  This  court  held  the  exemption  to  be  a  con- 
tract, and  adjudged  the  laws  to  be  void. 

The  Union  Bank  v.  The  State,  9  Yerg.  (Tenn.)  490,  is  a 
cato  marked  by  eminent  judicial  ability  and  careful  thought. 
There  it  was  stipulated,  "  that,  in  consideration  of  the  privileges 
^nted  by  this  charter,  the  bank  agrees  to  pay  to  the  State 
annually  the  one-half  of  one  per  cent  on  the  amount  of  the 
capital  stock  paid  in  by  stockholders  other  than  the  State.' 

It  was  held  that  a  further  tax  on  the  capital  stock  was 
void,  but  that  the  State  might  tax  the  shares  in  the  hands  of 
mdividuals. 

In  the  case  before  us,  the  charter  tax  is  upon  the  shares. 

roL.  r.  44 
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The  tax  complained  of  is  a  farther  tax  on  those  shares.  Wi1ih« 
out  the  phrase,  '^  in  lieu  of  all  other  taxes,"  the  parallelism  is 
complete.  A  farther  tax  could  no  more  be  imposed  upon  the 
shares  in  one  case  than  upon  the  capital  stock  in  the  other. 
The  same  negative  considerations  apply  to  both. 

In  The  Bank  of  Cape  Fear  ▼.  Udwards^  euproj  the  charter 
provided  ^Hhat  a  tax  of  twenty-five  cents  on  each  share  of 
stock  owned  by  individuals  in  said  bank  shall  be  annually  paid 
into  the  treasury  of  the  State  by  the  president  or  cashior  of 
the  said  bank  on  or  before  the  first  day  of  October  in  each 
year,  and  the  said  bank  shall  not  be  liable  to  any  further  tax.'* 
It  was  held  that  the  bank  was  liable  to  no  other  tax,  State  or 
county,  and  that  the  banking-house  and  the  lot  upon  which  it 
stood  was  within  the  exemption. 

Chrdon  v.  The  Appeal  Tax  Court  seems^to  us  conclusive  of 
the  case  in  hand.  The  legislattire  of  Maryland  continued  the 
charters  of  certain  banks  on  condition  that  they  would  make 
a  road  and  pay  a  school  tax ;  and  it  was  provided  that,  upon 
any  of  the  banks  complying,  the  faith  of  the  State  was  pledged 
not  to  impose  any  further  tax  or  burden  upon  them  during  the 
continuance  of  their  charters  under  the  act. 

It  was  held  by  this  court  that  this  was  a  contract,  and  that 
it  exempted  the  stockholders  from  a  tax  levied  upon  them  as 
individuals,  according  to  the  amount  of  their  stock. 

Comment  here  is  unnecessary.  The  points  of  analogy  are 
too  obvious  and  cogent  to  require  remark.  See  also  State  Bank 
of  Ohio  V.  Knoop^  16  How.  869 ;  Dodge  v.  WooUey,  18  id.  831 ; 
and  Home  of  the  Friendless  v.  Rouse,  8  Wall.  430. 

The  decree  of  the  Supreme  Court  of  Tennessee  will  be  re- 
versed, and  the  case  remanded  with  directions  to  enter  a  decree 
in  favor  of  the  plaintiff  in  error ;  and  it  is  So  ordered. 

NoTB.  —  In  Dunscomb  y.  Tenneisee,  Wicks  y.  Same,  Nedjf  v.  Same,  error  to  the 
Sapreme  Court  of  the  State  of  Tennessee,  which  were  argued  by  the  same  ooim- 
sel  as  was  the  preceding  case,  and  in  HiU  r.  Tennessee,  which  was  argued  hy  Mr- 
D.  E.  Myers  for  the  plaintiff  in  error,  and  by  Mr,  J,  B.  Heiskell,  Attomey-Genend 
of  Tennessee,  and  Mr,  S.  P,  Walker,  for  the  defendant  in  error,  Mb.  Justiob 
SwATKB,  in  deliyering  the  opinion  of  the  court,  remarked:  These  cases  are 
aU  disposed  of  by  the  opinion  in  FarringUm  t.  TVnnesses,  sv/mi,  p*  679.  Tlie  ques- 
tions are  substantially  the  same  as  in  that  case,  and  the  results  must  be  the  same. 
The  decrees  of  the  Supreme  Court  of  Tennessee  are  reyerted,  and  the  cases  wUl 
be  remanded  with  directions  to  enter  decrees  in  faror  of  the  respecdre  plaintifli 
in  error. 
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Mb.  Jijstioe  Stboko,  with  whom  concurred  Mb.  Justiob 
CuFFOBD  and  Mb.  Justice  Field,  dissenting. 

I  cannot  concur  in  the  judgments  entered  in  these  cases.  If 
there  be  any  doctrine  founded  in  jastice,  and  necessary  to  the 
safety  and  continued  existence  of  a  State,  it  is  that  all  presump- 
tions are  against  the  legislative  intent  to  relinquish  the  power 
of  taxation  over  any  species  of  property.  In  The  Providence 
Bank  V.  BiUings^  4  Pet.  514,  Chief  Justice  Marshall,  speaking 
for  the  court,  said :  ^^  As  the  whole  community  is  interested  in 
retaining  it  undiminished,  that  community  has  a  right  to  insist 
that  its  abandonment  ought  not  to  be  presumed  in  a  case  in 
which  the  deliberate  purpose  of  the  State  to  abandon  does  not 
appear."  In  The  Ohio  Life  Insurance  and  Trust  Oo.  v.  Debolt^ 
16  How.  416,  Chief  Justice  Taney,  speaking  of  legislative  acts 
incorporating  companies,  said :  ^^  The  rule  of  construction  in 
cases  of  this  kind  has  been  well  settled  by  this  court.  The 
grant  of  privileges  and  exemptions  to  a  corporation  are  (is) 
strictly  construed  against  the  corporation  and  in  favor  of  the 
public.  Nothing  passes  but  what  is  granted  in  clear  and  ex- 
plicit terms.  And  neither  the  right  of  taxation  nor  any  other 
power  of  sovereignty  which  the  community  have  an  interest 
in  possessing  undiminished  will  be  held  by  this  court  to  be 
surrendered,  unless  the  intention  to  surrender  is  manifested  by 
words  too  plain  to  be  mistaken."  This  doctrine  we  have  many 
times  reiterated  and  applied.  And  I  do  not  understand  that 
it  is  now  denied.  But  I  think  a  majority  of  my  brethren,  in 
the  judgments  now  given,  have  failed  to  apply  it  to  the  con- 
struction of  the  acts  of  the  Tennessee  legislature  under  consid- 
eration in  these  cases. 

One  other  thing,  it  appears  to  me,  should  be  regarded  as 
settled  beyond  doubt.  It  is  that  a  tax  upon  a  corporation  pro- 
portioned to  the  capital  stock,  or  to  the  number  of  shares  of 
its  capital  stock,  is  a  different  thing  from  a  tax  upon  the  in- 
dividual shareholders  of  stock  in  the  corporation.  The  capital 
stock,  and  the  shares  of  that  stock  in  the  hands  of  stockholders, 
are  different  properties,  and  consequently  distinct  subjects  for 
taxation.  An  exemption  of  the  one  is  not  of  itself  an  exemp- 
tion of  the  other,  nor  is  the  taxation  of  the  one  a  tax  upon  the 
other  in  such  a  sense  as  to  interfere  with  any  exemption  the  lat- 
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t^r  may  bave  from  taxation.  In  The  Delaware  Railroad  Tax^ 
18  Wall.  206,  a  clause  in  a  charter  providing  that  a  company 
should,  in  addition  to  other  taxes,  pay  to  the  treasurer  of  the 
State,  for  its  use,  one-fourth  of  one  per  cent  upon  the  actual  cash 
value  of  every  share  of  its  capital  stock,  was  held  to  be  not  a 
tax  upon  the  shares  of  the  individual  stockholders,  but  a  tax 
on  the  corporation,  determined  by  a  rule  which,  though  arbi- 
trary, was  yet  approximately  just.  So,  in  Van  Allen  v.  7%« 
Assessors^  8  id.  573,  this  court  said  a  tax  on  shares  of  stock  is 
not  a  tax  on  the  capital  of  a  bank,  and  that  the  shares  are  a 
distinct,  independent  interest  or  property  held  by  the  stock- 
holder, and,  like  any  other  property  that  may  belong  to  him, 
subject  to  taxation. 

If,  now,  these  two  acknowledged  doctrines  are  allowed  to 
have  their  just  effect  upon  the  decision  of  these  cases,  I  cannot 
see  how  the  stockholders  in  the  several  corporations  whose 
charters  we  are  requested  to  construe  can  claim  an  exemption 
from  taxation  upon  their  individual  shares  of  stock.  The  ex- 
emption clause  in  the  charters  of  two  of  the  companies  is: 
''  Said  institution  shall  pay  to  the  State  an  annual  tax  of  one- 
half  of  one  per  cent  on  each  share  of  capital  stock  subscribed, 
which  shall  be  in  lieu  of  all  other  taxes."  The  exemption 
clause  in  two  other  of  the  charters  is  in  substantially  the  same 
words,  except  that  the  word  "  company  "  is  substituted  for  the 
word  **  institution."  The  clause  in  the  fifth  charter  i*eads  thus : 
"  That  there  shall  be  levied  a  State  tax  of  one-half  of  one  per 
cent  upon  the  amount  of  capital  stock  actually  paid  in,  to  be 
collected  in  the  same  way  and  at  the  same  time  as  other  taxes 
are  by  law  collected,  which  shall  be  in  lieu  of  all  other  taxes 
and  assessments."   . 

I  agree  with  the  majority  of  the  court  that  there  is  no  sub- 
stantial difference  in  the  extent  of  the  exemption  offered  in 
these  several  charters,  though  there  is  some  difference  in  their 
phraseology.  But  I  think  that  the  benefit  of  the  exemption  is 
in  each  case  for  the  corporation.  It  was  not  intended  for  the  in- 
dividual stockholder.  The  legislature  were  dealing  with  the 
proposed  corporations.  The  corporate  power  granted  and  the 
immunities  allowed  were  to  the  corporations,  and  the  con- 
tract found  in  the  charter  was  with  the  artificial  being  created. 
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xather  than  with  the  natural  persons  who  might  have  an  inter 
est  in  them.  The  language  of  the  acts  is,  the  ''  institution  '* 
shall  paj',  or  the  "company"  shall  pay,  an  annual  tax,  which 
shall  be  in  lieu  of  all  other  taxes.  It  was,  therefore,  the  in* 
stitutions  or  corporations  the  legislature  had  in  view,  alike  in 
imposing  the  tax  and  granting  the  immunity,  and  not  the  natural 
persons  who  might  happen  to  own  shares  of  stock  in  the  cor- 
porations. It  is  true  that  in  several  of  the  charters  the  corpo- 
rations are  required  to  pay  a  tax  on  each  share  of  capital  stock 
subscribed,  and  in  one  upon  the  amount  of  capital  stock  paid 
in.  Hence  it  has  been  argued  the  legislature  had  shares  in 
view  ;  and  from  this  the  further  inference  is  sought  to  be  drawn, 
that  the  purpose  was  to  tax  alike  the  corporations  and  the 
stockholders,  and  to  exempt  both  from  all  other  taxaticm. 
Such  a  construction  is,  however,  directly  in  conflict  with  the 
ruling  in  The  Delaware  Railroad  Taxy  supra^  and  with  the  ex- 
pressed declaration  that  the  company  or  institution  shall  pay 
the  tax  to  the  State,  which  was  to  be  in  lieu  of  other  taxation. 
Besides,  the  reference  to  each  share  of  capital  stock  subscribed 
is  easily  accounted  for,  without  holding  that  the  shareholder, 
as  well  as  the  companies,  were  intended  to  be  exempted.  The 
amount  of  capital  stock  authorized  for  each  company  was  fixed 
by  its  charter,  and  divided  into  shares.  It  was  quite  possible 
that  the  whole  stock  authorized  might  not  be  subscribed.  In 
view  of  this,  the  companies  were  required  to  pay  a  tax,  not  upon 
their  entire  authorized  capital,  but  to  the  extent  of  the  shares 
subscribed.  If  such  was  the  intent  of  the  legislature,  reference 
to  the  shares  was  necessary,  and  it  raises  no  implication  that 
the  tax  imposed  was  designed  to  be  for  the  individual  interest 
of  the  shareholders  in  the  corporations,  and  that  the  exemption 
from  further  taxation  was  granted  to  them. 

After  all,  the  true  question  in  these  cases  is,  whether  a  con-' 
tract  in  express  terms  between  the  State  and  a  corporation,  to 
exempt  its  property  and  franchises  from  taxation,  shaU,  by 
construction,  extend  to  and  exempt  the  property  of  individual 
stockholders,  —  property  which,  for  the  purposes  of  taxation, 
is  entirely  different  from  that  of  the  corporation.  I  think 
there  is  no  ground  for  such  a  construction ;  none  for  any  sucli 
implication.     If,  however,  I  am  niistaken,  it  is  certainly  tfue 
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that  such  a  construction  is  not  necessary.  The  words  of  the 
charter  granting  the  exemption  are  fully  satisfied  by  confining 
their  operation  to  the  corporations  themselves ;  and  I  do  not 
feel  at  liberty  to  give  them  a  broader  significance,  in  view  of 
the  settled  rule  I  have  noticed,  that  a  State's  right  of  taxation 
will  not  be  held  to  have  been  surrendered  unless  the  intention 
to  surrender  is  manifested  in  words  too  plain  to  be  mistaken. 
Had  the  legislature  intended  to  extend  the  exemption  beyond 
the  companies  themselves,  it  would  have  been  easy  to  place 
the  intent  beyond  doubt,  by  simply  saying  the  tax  should  be 
in  lieu  of  all  othei^  taxation  of  the  company  or  its  stockholders. 
But  nothing  like  this,  or  equivalent  to  it,  is  found  in  the  charter. 

I  find  nothing  in  Gordon  v.  TX«  Appeal  Tax  Courts  8  How. 
188,  so  much  relied  upon  by  the  plaintiffs  in  error,  necessarily 
inconsistent  with  what  I  have  said.  That  case  has  not  been 
well  understood.  The  circumstances  were  peculiar,  and  the 
decision  rendered  should  be  considered  with  reference  to  the 
peculiar  facts  which  appeared  in  it.  What  was,  in  fact,  decided 
we  had  occasion  to  observe  in  People  v.  The  Commisaioners^ 
4  Wall.  244,  where  Mr.  Justice  Nelson  directed  attention  to  the 
circumstances  that  more  or  less  controlled  the  judgment. 

For  these  reasons,  which  I  have  not  time  to  elaborate,  I 
think  the  judgments  of  the  Supreme  Court  of  Tennessee  should 
be  afi&rmed. 


Thompson  v.  Butleb. 

In  a  suit  in  the  Circuit  Conrt,  where  the  defendant  pleaded  neiUier  a  Mt^ff  nor 
a  coanter-cUim,  the  plaintiff  remitted  so  much  of  a  yerdict  in  his  favor  aa 
was  in  excess  of  $5,000,  and  took  judgment  for  the  remainder  "in  coin." 
The  defendant  sued  out  a  writ  of  error.  Held,  that  the  amount  in  contro* 
yersy,  whether  payable  in  coin  or  any  other  kind  of  money,  is  not  sufficient  to 
giye  this  court  jurisdiction. 

MonOK  to  dismiss  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  0-.  A.  Somerby  and  Mr.  L,  S.  Dabney^  for  the  defendant 
in  error,  in  support  of  the  motion. 

ilfi*.  J.  Mubley  Afikton  and  Mr  James  ThofMon^  contra. 
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Mr.  Chief  Jxjsticb  Waitb  delivered  the  opimon  of  the 
court. 

This  was  an  action  by  Butler  against  Thompson,  to  recover 
damages  for  not  accepting  a  quantity  of  iron  under  an  alleged 
contract  of  purchase.  Upon  the  trial,  the  jury  rendered  a 
verdict  against  Thompson  of  $6,066.17  "  in  gold ; "  but,  before 
judgment,  Butler  remitted  $66.17,  and  judgment  was  entered 
Nov.  18, 1876,  for  $5,000  **  in  coin."  Thompson  having  brought 
the  case  here  by  writ  of  error,  Butler  moves  to  dismiss,  because 
the  ^'  matter  in  dispute  "  does  '^  not  exceed  the  sum  or  value  of 
$5,000." 

As  the  writ  of  error  was  sued  out  by  the  defendant  below, 
the  amount  in  controversy  was  fixed  by  the  judgment.  Gordon 
V.  Ogdeuj  3  Pet.  83 ;  Knapp  v.  Banks,  2  How.  73 ;  Walker  v. 
UnUed  States,  4  Wall.  163 ;  Merrill  v.  Petty,  16  id.  888.  No 
question  is  presented  growing  out  of  a  set-off  or  counter-claim, 
as  was  the  case  in  Ryan  v.  Bindley,  1  id.  66. 

Our  jurisdiction  cannot  be  invoked  until  the  final  judgment 
below  has  been  rendered ;  and  we  cannot  open  the  record  to 
look  for  errors  until  jurisdiction  has  been  established.  The 
court  below  retains  full  control  of  a  cause  until  final  judgment 
has  been  entered ;  and  it  follows  that,  if  for  any  reason  a  judg- 
ment is  given  against  a  defendant  in  a  case  involving  the  plain- 
tiff's cause  of  action  alone,  unaffected  by  counter-claim  or  set-off, 
for  a  sum  less  than  our  jurisdictional  amount,  we  have  no  power, 
at  the  instance  of  the  defendant,  to  correct  errors  that  may  have 
been  committed  in  settling  the  amount.  We  can  only  look  at 
a  verdict  through  the  record ;  and,  if  the  record  is  closed  to  us, 
so  necessarily  must  be  the  verdict.  In  this  case,  therefore,  we 
are  precluded  from  inquiry  into  the  propriety  of  allowing  the 
verdict  to  be  reduced  before  judgment  was  entered  upon  it. 
Necessarily,  verdicts  are,  to  some  extent,  subject  to  the  control 
of  the  court.  It  is  not  unusual  for  a  court  to  announce  that  a 
new  trial  will  be  granted  unless  a  part  of  a  verdict  shall  be 
remitted,  and  to  enter  judgment  upon  the  reduced  amount  if 
the  suggestion  is  followed.  All  such  matters  may  properly  be 
left  to  the  sound  judicial  discretion  of  the  court  in  which  the 
trial  is  had ;  and  errors  committed  under  this  power  can  only 
be  corrected  by  an  appellate  court  in  the  same  manner  that 
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other  errors  are.  Undoubtedly,  the  trial  court  may  refofle  to 
permit  a  verdict  to  be  reduced  by  a  plaintiff  upon  his  own 
motion ;  and,  if  the  object  of  the  reduction  is  to  deprive  an 
appellate  court  of  jurisdiction  in  a  meritorious  case,  it  is  to  be 
presumed  the  trial  court  will  not  allow  it  to  be  done.  If,  how- 
ever, the  reduction  is  permitted,  the  errors  in  the  record  will  be 
shut  out  from  our  re-examination  in  cases  where  our  jurisdiction 
depends  upon  the  amount  in  controversy.  In  Samp%<m  v.  Welek^ 
24  How.  207,  we  refused  to  take  jurisdiction  upon  an  appeal  in 
admiralty,  where  a  decree  had  been  rendered  against  a  respond- 
ent for  more  than  $2,000,  with  leave  to  him,  if  he  chose,  to  set 
off  an  amount  due  him  for  freight,  and  he  afterwards,  by  the 
set-off,  reduced  the  decree  below  our  jurisdictional  amount,  not* 
withstanding,  in  signifying  his  election  to  make  the  set-off,  he 
expressly  stated  in  a  writing,  which  appeared  in  the  record,  that 
he  did  not  thereby  waive  his  right  of  appeal. 

If  the  remittitur  had  not  been  entered  until  after  the  judg- 
ment the  case  would  have  been  different,  and,  if  the  reduc- 
tion was  made  without  the  assent  of  the  defendant,  more  like 
KanoTise  v.  Martiiiy  15  id.  198,  where  a  declaration  was  amended 
in  a  State  court  so  as  to  reduce  the  damages  claimed  below  the 
jurisdictional  amount,  after  the  necessary  steps  had  been  taken 
for  the  transfer  of  the  cause  to  the  Circuit  Court,  and  in  which 
we  held  that  the  jurisdiction  of  the  Circuit  Court  could  not  be 
defeated  in  that  way. 

We  have  no  jurisdiction  if  the  sum  or  value  of  the  matter  in 
dispute  does  not  exceed  $5,000.  One  owing  a  debt  may  pay 
it  in  gold  coin  or  legal-tender  notes  of  the  United  States,  as  he 
chooses,  unless  there  is  something  to  the  contrary  in  the  obli- 
gation out  of  which  the  debt  arises.  A  coin  dollar  is  worth  no 
more  for  the  purposes  of  tender  in  payment  of  an  ordinary  debt 
than  a  note  dollar.  The  law  has  not  made  the  note  a  standard 
ol  value  any  more  than  coin.  It  is  true  that  in  the  market, 
as  an  article  of  merchandise,  one  is  of  greater  value  than  the 
other ;  but  as  money,  that  is  to  say,  as  a  medium  of  exchange, 
the  law  knows  no  difference  between  them.  We  are  aware 
that  in  Branson  v.  Rodes^  7  Wall.  229,  it  was  said  that  a  con- 
tract to  pay  in  gold  or  silver  coins  ^^  is,  in  legal  import,  nothing 
else  than  an  agreement  to  deliver  a  certain  weight  of  standavd 
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gold,  to  be  ascertained  by  a  count  of  coins,''  and  that  ^*  it  is  not 
distinguishable,  ...  in  principle,  from  a  contract  to  deliver  an 
equal  weight  of  bullion  of  equal  fineness ; "  but,  notwithstand- 
ing this,  it  is  a  contract  to  pay  money,  and  none  the  less  so 
because  it  designates  for  payment  one  of  the  two  kinds  of 
money  which  the  law  has  made  a  legal  tender  in  discharge 
of  money  obligations. 

This  judgment  is  for  coined  money,  which  at  the  time  it  was 
rendered  and  now  is  worth  more  in  the  market  as  merchandise 
than  paper  money ;  but  our  jurisdiction  is  to  be  determined  by 
the  amount  of  money  to  be  paid  and  not  the  kind.  If,  instead 
of  paper  dollars  and  gold  dollars  legalized  as  money,  the  law 
had  provided  for  silver  dollars  and  gold  dollars,  and  this  judg- 
ment had  been  for  payment  in  gold,  we  think  it  would  hardly 
be  contended  that  this  court  could  take  jurisdiction,  because 
when  the  judgment  was  rendered  gold  happened  to  be  worth 
more  in  the  market  as  merchandise  than  silver ;  but,  in  princi- 
ple, that  case  would  not  be  different  from  this.  Notwithstand* 
ing,  therefore,  the  judgment  is  for  coined  money,  we  are  satis- 
fied that  we  have  no  jurisdiction. 

Writ  of  error  dismissed. 


Railboad  Company  v.  Hoxjstok. 

1.  The  neglect  of  the  engineer  of  a  locomotiye  of  a  railroad  train  to  eound  its 

whistle  or  ring  its  bell  on  nearing  a  street-crossing  does  not  relieye  a  trav- 
eller on  the  street  from  the  necessity  of  taking  ordinary  precautions  for  hit 
safety.  Before  attempting  to  cross  the  railroad  track,  he  is  bound  to  nse 
his  senses,  —  to  listen  and  to  look,  —  in  order  to  avoid  any  possible  accident 
from  an  approaching  train.  If  he  omits  to  use  them,  and  walks  thought- 
lessly upon  the  track,  or  if,  using  them,  he  sees  the  train  coming,  and,  in- 
stead of  waiting  for  it  to  pass,  undertakes  to  cross  tlie  track,  and  in  either 
case  receives  any  injury,  he  so  far  contributes  to  it  as  to  deprive  him  of 
any  right  to  complain.  If  one  chooses  in  such  a  position  to  take  risks,  be 
must  suffer  the  consequences.  They  cannot  be  visited  upon  the  railroad 
company. 

2.  To  instruct  upon  assumed  facts  to  which  no  evidence  applies,  is  error. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 
ThiB  was  an  action  against  the  Chicago,  Rock  Island,  and 
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Pacific  Railroad  Company,  brought  under  a  statute  of  Missouri^ 
which  subjects  a  corporation  to  a  penalty  of  $5,000  where  death 
is  caused  by  an  injury  resulting  from  "  the  negligence,  unskil* 
fulness,  or  criminal  intent "  of  any  of  its  officers,  agents,  ser- 
vants, or  employes,  whilst  running,  conducting,  or  managing 
a  locomotive,  car,  or  train  of  cars.  In  this  case,  the  deceased 
was  the  wife  of  the  plaintiff ;  her  death  was  caused  by  injuries 
inflicted  by  the  defendant's  locomotive  whilst  the  train  was 
passing  through  the  village  of  Cameron  in  that  State.  The 
defendant  had  two  tracks,  one  main  and  the  other  a  side  track, 
which  extended  through  a  considerable  portion  of  the  village,  and 
passed  south  of  Second  Street.  The  tracks  were  separated  from 
each  other  by  only  a  few  feet.  The  house  at  which  the  deceased 
resided  was  north  of  Second  Street  and  east  of  Harris  Street, 
which  the  tracks  crossed.  South  of  the  two  tracks,  and  about 
ninety  feet  east  from  Harris  Street,  was  situated  a  building 
belonging  to  the  company,  called  the  section-house,  near  which 
was  a  well  of  water.  The  building  and  well  were  on  the  com- 
pany's right  of  way.  The  train  was  due,  on  the  evening  when 
the  accident  occurred,  at  half -past  six,  and  it  entered  the  village 
from  the  west.  At  that  time  a  gravel-train  had  been  switched 
on  the  side  track  east  of  Harris  Street,  between  the  section- 
house  and  the  depot.  Freight-cars  were  also  standing  on  the 
side  track  west  of,  but  near,  Harris  Street.  There  was  a  plank- 
crossing  over  the  railway  at  Harris  Street.  When  cars  were 
not  standing  on  the  tracks  there  was  nothing  to  prevent  one 
passing  in  a  direct  or  nearly  direct  line  from  the  house  of  the 
deceased  to  the  section-house.  Persons,  in  going  to  the  well 
from  that  house,  sometimes  passed  the  road  at  the  public  cross- 
ing, and  sometimes  on  the  right  of  way  of  the  company  east  of 
Harris  Street.  The  evidence  disclosed  by  the  record  relating 
to  the  accident  only  shows  that  at  about  half-past  six  in  the 
evening  of  the  18th  of  March,  1872,  the  deceased  took  a  pail 
upon  her  arm  and  left  her  house,  and,  it  is  supposed,  started  for 
the  well  near  the  section-house.  She  was  seen  by  her  daughter 
as  she  left,  and  by  the  engineer  only  a  few  seconds  before  she 
was  struck  by  the  locomotive.  It  does  not  appear  that  she  was 
seen  by  any  other  person  after  leaving  the  house  before  she 
was  injured.    When  discovered  by  the  engineer,  the  locomotive 
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was  within  four  feet  of  her.  She  was  then  on  the  main  track 
of  the  railway,  about  ninety  feet  east  of  Harris  Street,  and  was 
apparently  passing  from  the  track  south.  She  was  stinick  by 
the  extreme  end  of  the  beam  of  timber  running  across  the 
en^ne,  known  as  the  bumper,  and  was  thrown  into  a  difcch 
about  ten  feet  from  the  section-house.  The  engineer  testified, 
thai  when  he  discoYered  her  it  was  impossible  to  stop  the  train 
so  af  to  avoid  striking  her.  She  died  within  an  hour  after 
toceiving  the  injury. 

It  appears  from  the  evidence,  also,  that  the  railway  was  in 
plain  view  from  the  house  of  the  deceased,  and  that  a  train 
approaching  from  the  west  could  be  seen  from  it,  and  from 
any  point  between  the  Harris  Street  crossing  and  the  section- 
house  for  a  distance  of  three-quarters  of  a  mile.  At  the  time 
of  the  accident  there  was  a  bright  moonlight ;  and  the  head- 
light of  the  engine  was  burning,  and  the  movement  of  the 
train  created  a  loud  noise.  There  was  some  conflict  of  evi- 
dence as  to  the  rate  of  speed  at  which  the  train  was  running 
at  the  time,  and  whether  its  bell  was  rung  and  its  whistle 
sonnded.  As  to  the  other  facts  stated,  the  evidence  was  all 
one  way. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  where- 
upon the  company  brought  the  case  here.  The  substance  of 
the  charge  of  the  court  below  to  the  jury  is  stated  in  the  opinion 
of  the  court. 

Mr.  Thomas  F.  Withrow  for  the  plaintiff  in  error. 

The  court  below  erred  in  charging  the  jury  upon  assumed 
facts  of  which  no  evidence  was  offered.  Michigan  Bank  v. 
Mdred,  9  Wall.  644 ;  United  States  v.  Breiting,  20  How.  252 ; 
Q-oodman  v.  Simonds^  id.  848 ;  Chandler  v.  Von  Boeder  et 
al.^  24  id.  224;  Improvement  Company  v.  Munson^  14  Wall. 
442,  Milwaukee  ^  St.  Paul  Bailway  Co.  v.  Arms  et  al.^  91 
U.  S.  489 ;  Artz  v.  Chicago^  Bock  Island^  ^  Pacific  Bailroad 
Co.,  84  Iowa,  154. 

Under  the  evidence,  the  court  should  have  instructed  the 
jury  to  find  for  the  defendant.     The  deceased  was  a  trespasser, 
and  the  company  only  liable  for  wilful  negligence.     Harlan  v. , 
St.  Louis,  Kansas  City,  ^  Northern  Bailroad  Co.,  64  Mo.  480; 
Philadelphia  ^  Beading  Bailroad  Co.  v.  RummeU^  44  Pa.  St. 
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875 ;  Finlatfson  v.  RaUroad  Company^  1  Dill.  679 ;  Hlmm  Cen- 

trdl  Railroad  Co.  v.  Godfrey^  71  111.  601. 

Where  it  is  manifest  that,  upon  the  evidence,  the  court 
should  set  aside  a  verdict  against  a  party,  it  is  its  duty  to 
charge  the  jury  not  to  return  such  a  verdict.  PUamnU  v. 
Fant^  22  Wall.  116 ;  Improvement  Company  v.  MunBon^  supra; 
Wilds  V.  Hudson  River  Railroad  Co.,  24  N.  Y.  430 ;  Lake  Share 
^  Michigan  Southern  Railroad  Co.  v.  Miller,  25  Mich.  274. 

The  deceased  did  not  exercise  that  degree  of  care  and  dili- 
gence required  of  her.  Wild  v.  Hudson  River  Railroad  Co., 
29  N.  Y.  815 :  Pennsylvania  Railroad  Co.  v.  Beale,  73  Pa.  St- 
504;  North  Pennsylvania  Railroad  Co.  v.  HeiUman,  49  id. 
60;  Butterfield  v.  Western  Railway  Corporation,  10  Allen 
(Mass.),  532 ;  Wheeloek  v.  Boston  ^  Albany  Railroad  Co.,  105 
Mass.  203 ;  Q-aynor  v.  Old  Colony  ^  Newport  Railroad  Co., 
100  id.  208 ;  Bums  v.  Boston  ^  Lowell  Railroad  Co.,  101  id. 
50 ;  Lucas,  AdmW,  v.  Taunton  ^  New  Record  Railroad  Co., 
6  Gray  (Mass.),  64 ;  Wild  v.  Hudson  River  Railroad  Co.,  supra  ; 
Ernst  V.  Hudson  River  Railroad  Co.,  39  N.  Y.  61 ;  WUcox  v. 
Rome  ^  Watertown  Railroad  Co.,  id.  858 ;  Davis  v.  New  York 
Central  ^  Hudson  River  Railroad  Co.,  47  id.  400 ;  Wilds  v. 
Hudson  River  Railroad  Co.,  supra ;  Gorton  v.  JErie  Railway 
Co.,  45  N.  Y.  660 ;  Steves  v.  Oswego  ^  Syracuse  Railroad  Co., 
18  id.  422  ;  Sheffield  v.  Rochester  ^  Syracuse  Railroad  Co.,  21 
Barb.  (N.  Y.)  339 ;  Gonzales  v.  New  York  ^  Harlem  RaHroad 
Co.,  38  N.  Y.  440 ;  Morris  Sf  Essex  Railroad  Co.  v.  HasUm  et 
al.,  88  N.  J.  L.  149 ;  2V(fer  v.  Northern  Railroad  Co.,  80  id. 
188;  PennoyerY.  Central  Railroad  Co.,  25  id.  558;  Toledo  f^ 
Wabash  Railroad  Co.  v.  Shuckman,  AdmW,  50  Ind.  42 ;  Pitt*- 
burgh.  Fort  Wayne^  ^  Chicago  Railroad  Co.  v.  Vining,  27  id. 
513  ;  Lafayette  ^  Indianapolis  Railroad  Co.  v.  Huffman,  28  id. 
287;  Toledo  ^  Wabash  Railroad  Co.  v.  Goddard,  25  id.  185; 
Chicago  ^  Rock  Island  Railroad  Co.  v.  Still,  19  111.  500;  Galena 
^  Chicago  Union  Railroad  Co.  v.  Dill,  22  id.  265;  Chicago  ^ 
Alton  Railroad  Co.  v.  Gretzner,  46  id.  74 ;  Chicago  ^  North- 
western  Railway  Co.  v.  Sweeney,  52  id.  825. 

Mr.  Jefferson  Chandler,  contra. 

The  chaig^  c^ven  the  jury  covers  every  aspect  of  th^  c^ae  9$ 
presented  by  tuo  evidence. 
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As  to  the  negligence  of  the  defendant.  Railroad  Campany  y. 
Whitton,  18  Wall.  270 ;  Maginnis  v.  Railroad  Company,  52  N.  Y. 
216 ;  Philadelphia  Railroad  Co.  v.  Hagan  et  al.,  47  Pa.  St.  244 ; 
Chicago,  Burlington,  ^  Quiney  Railroad  Co.  v.  Payne,  69  111. 
634 ;  Artz  v.  Chicago  ^  Rock  Island  Railroad  Co.,  84  Iowa, 
164 ;  Railroad  Company  v.  Stout,  17  Wall.  667 ;  Baltimore  ^ 
Ohio  Railroad  Co.  v.  Trainor,  88  Md.  642 ;  Same  r.  Bcteler^ 
88  id.  568 ;  O'Mara  v.  Railroad  Company,  88  N.  Y.  446 ;  Ren- 
wick  V.  New  York  Central  Railroad  Co.,  86  id.  182 ;  Beisiegel 
Y.  Same,  84  id.  622;  Richardson  y.  Same,  45  id.  846 ;  White  y. 
Phillips,  15  C.  B.  N.  8.  246 ;  State  y.  Manchester  ^  Lawrence 
Railroad,  52  N.  H.  628 ;  Brown  y.  The  Hannibal  ^  St.  Joseph 
Railroad  Co.,  60  Mo.  461. 

As  to  contributory  negligence.  Railroad  Company  v.  Whit- 
tan, supra;  Railroad  Company  r.  Stout,  supra;  Smithy.  Union 
Railway  Co.,  61  Mo.  688;  Kennayde  y.  Pacific  Railroad  Co.,  46 
id.  265 ;  Burham  y.  aS*.  Louis  ^  P.  M.  Railroad  Co.,  66  id.  838; 
Tahor  Y.  Missouri  Valley  Railroad  Co.,  46  id.  368 ;  Brown  y.  The 
Hannibal  ^  St.  Joseph  Railroad  Co.,  60  id.  461 ;  Walsh  y.  Mis- 
sissippi Valley  Transportation  Co.,  62  id.  484  ;  Artz  y.  Chicago, 
Rock  Island,  ^  Pacific  Railroad  Co.,  supra;  Baltimore  ^  Ohio 
Railroad  Co.  y.  TVainor,  supra;  Same  y.  Fitzpatriek,  86  Md. 
82 ;  Railroad  Company  y.  State,  86  id.  866 ;  Brown  y.  Lynn, 
31  Pa.  St.  610;  Railroad  Company  y.  ChendwoHh,  62  id.  882; 
Gray  y.  Scott,  66  id.  346 ;  Butler  y.  Milwaukee  ^  St.  Paul  Rail- 
road  Co.,  28  Wis.  487  ;  The  Lafayette  ^  Indianapolis  Railroad 
Co.  Y.  Adams,  26  Ind.  76 ;  The  Bellefontaine  Railroad  Co,  y. 
Hunter,  38  id.  866 ;  Kerwhacker  y.  The  Cleveland,  Columbtis,  ^ 
Cincinnati  Railroad  Co.,  8  Ohio  St.  172 ;  Same  y.  Terry,  8  id. 
670;  Macon  ^  Western  Railroad  Co.  y.  Davis,  18  Ga.  679; 
Central  Railroad  and  Banking  Co.  y.  Davis,  19  id.  437 ;  Daley 
Y.  Norwich  ^  Worcester  Railroad  Co.,  26  Conn.  691;  Trow  -v. 
The  Vermont  Central  Railroad  Co.,  24  Vt.  487 ;  Bridge  y.  The 
Q-rand  Junction  Railway  Co.,  8  M.  &  W.  244 ;  Lane  y.  Atlantic 
Works,  107  Mass.  104;  Britton  y.  Inhabitants,  fc,  id.  847. 

Mb.  JuBTiCB  Field,  after  stating  the  case,  deliYcred  the  opin- 
ion of  the  court. 
If  the  positions  most  advantageous  for  the  plaintiff  he  a» 
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earned  as  oorrect,  that  the  train  waa  moving  at  an  anusoal  rate 
of  speed,  its  bell  not  rung,  and  its  whistle  not  sounded,  it  is 
still  difficult  to  see  on  what  ground  the  accident  can  be  at- 
tributed solely  to  the  ^^  negligence,  unskilfulness,  or  criminal 
intent "  of  the  defendant's  engineer.  Had  the  train  been  mov- 
ing at  an  ordinary  rate  of  speed,  it  would  have  been  impossible 
for  him  to  stop  the  engine  when  within  four  feet  of  the  de- 
ceased. And  she  was  at  the  time  on  the  private  right-of-way 
of  the  company,  where  she  had  no  right  to  be.  But,  aside 
from  this  fact,  the  failure  of  the  engineer  to  sound  the  whistle 
or  ring  the  bell,  if  such  were  the  fact,  did  not  relieve  the 
deceased  from  the  necessity  of  taking  ordinary  precautions  for 
her  safety.  Negligence  of  the  company's  employes  in  these 
particulars  was  no  excuse  for  negligence  on  her  part.  She  was 
bound  to  listen  and  to  look,  before  attempting  to  cross  the  rail- 
road track,  in  order  to  avoid  an  approaching  train,  and  not  to 
walk  carelessly  into  the  place  of  possible  danger.  Had  she 
used  her  senses,  she  could  not  have  failed  both  to  hear  and  to 
see  the  train  which  was  coming.  If  she  omitted  to  use  them, 
and  walked  thoughtlessly  upon  the  track,  she  was  guilty  oi 
culpable  negligence,  and  so  far  contributed  to  her  injuries  as  to 
deprive  her  of  any  right  to  complain  of  others.  If,  using  them, 
she  saw  the  train  coming,  and  yet  imdertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and  was  injured,  the 
consequences  of  her  mistake  and  temerity  cannot  be  cast  upon 
the  defendant.  No  railroad  company  can  be  held  for  a  failure 
of  experiments  of  that  kind.  If  one  chooses,  in  such  a  position, 
to  take  risks,  he  must  bear  the  possible  consequences  of  failure. 
Upon  the  facts  disclosed  by  the  undisputed  evidence  in  the  case 
we  cannot  see  any  ground  for  a  recovery  by  the  plaintiff.  Not 
even  a  plausible  pretext  for  the  verdict  can  be  suggested,  unless 
we  wander  from  the  evidence  into  the  region  of  conjecture  and 
speculation.  Under  these  circumstances,  the  court  would  not 
have  erred  had  it  instructed  the  jury,  as  requested,  to  render  a 
verdict  for  the  defendant. 

But  the  plaintiff  in  error  specially  complains  that  the  court 
below  gave  instructions  which  assumed  as  established  matters 
not  in  proof,  and  thus  directed  the  attention  of  the  jury  to 
subjects  which  might  mislead  their  judgment.     Thus,  while  the 
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train  coming  from  the  west  could  be  seen,  as  already  stated,  at 
any  point  between  Harris  Street  crossing  and  the  section-house 
for  a  distance  of  three-quarters  of  a  mile,  the  court  in  its 
charge  assumed  that  the  light  from  the  train  might  have  been 
obstructed  by  cars  on  the  side  track  in  the  vicinity  of  the 
place  where  the  injury  was  inflicted,  and  told  them  that 
whether  the  view  was  thus  obstructed  was  for  them  to  deter* 
mine.  Again,  there  was  no  evidence  of  any  attempt  on  the 
part  of  the  deceased  to  cross  the  railway  at  the  Harris  Street 
crossing.  She  was  not  seen,  as  already  stated,  except  when 
leaving  her  house,  until  immediately  previous  to  her  injury, 
and  then  she  was  ninety  feet  east  of  the  crossing.  Yet  the 
court,  at  the  request  of  the  plaintiff,  instructed  the  jury,  as  to 
the  right  of  the  deceasedjn  passing  the  railway  upon  a  public 
crossing,  to  rely  upon  a  substantial  compliance  by  the  servants 
of  the  company  with  the  duties  required  by  law  in  giving  sig- 
nals and  warnings  of  approach ;  and  as  to  its  liability  if  the 
deceased  was  killed  by  the  cars  wlj^le  they  were  running  to  and 
over  a  public  street-crossing,  without  giving  the  required  and 
usual  signals  of  approach :  and  further  instructed  them,  upon 
its  own  motion,  that  there  was  a  controversy  upon  the  evidence 
whether  she  crossed  or  attempted  to  cross  the  railway  at  the 
Harris  Street  crossing,  or  at  a  place  not  a  crossing;  and  that  this 
was  a  question  of  fact  for  their  determination. 

To  instruct  a  jury  upon  assumed  facts  to  which  no  evidence 
applied  was  error.  Such  instructions  tended  to  mislead  them, 
by  withdrawing  their  attention  from  the  proper  points  involved 
m  the  issue.  Juries  are  sufficiently  prone  to  indulge  in  conjec- 
tures, without  having  possible  facts  not  in  evidence  suggested 
for  their  consideration.  In  no  respect  could  the  instructions 
mentioned  have  aided  them  in  reaching  a  just  conclusion. 

The  judgment  must  be  reversed  and  the  cause  remanded  fo7 
A  new  trial ;  and  it  is  So  ordered. 

Mb.  Jfstioe  Hablak  did  not  sit  in  this  case. 
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Nbal  v.  Clabk. 

1.  The  word  "  fraud/'  as  used  in  the  thirty-third  section  of  the  bankrupt  law  of 

1867,  which  provides  that  "  no  debt  created  by  the  fraud  or  embezzlement 
of  the  bankrupt,  or  by  de&ication  as  a  public  officer,  or  while  acting  in  a 
fiduciary  capacity,  shall  be  discharged  under  this  act,"  means  posiiive  fhtud 
or  fraud  in  fact,  involving  moral  turpitude  or  intentional  wrong,  and  not 
implied  fraud  or  fraud  in  law,  which  may  exist  without  the  imputation  of 
bad  faith  or  immorality. 

2.  Accordingly,  where  a  party  paid  an  executor  for  a  portion  of  the  assets  of  an 

estate  which  he  purchased  at  a  discount,  but  without  any  actual  fraud,  and 
where  he  was,  with  the  executor,  who  failed  to  account  therefor,  held  liable 
for  a  devastavit,  —  Held,  that  his  subsequent  discharge  in  bankruptcy  was  a 
complete  defence  to  an  action  against  him  for  such  devastavit, 

9 

Ebbob  to  the  Supreme  Court  of  Appeals  of  the  State  of 
Virginia. 

The  facts  out  of  which  this  case  arises,  so  far  as  it  is  material 
to  state  them,  are  substantially  these :  — 

William  Fitzgerald,  Jr.,  of  the  State  of  Virginia,  by  his  will, 
which  was  admitted  to  probate  in  1857,  directed  his  executor 
to  sell  his  entire  landed  estate,  and  distribute,  the  proceeds 
among  those  entitled  to  them,  according  to  the  provisions  of 
the  will.  The  lands  were  sold  as  directed,  in  the  same  year, 
the  purchasers  giving  bonds,  with  security,  payable  to  the  ex- 
ecutor as  such.  Two  of  these  bonds,  each  dated  Dec.  1,  1857, 
—  one  for  |1,000,  due  Nov.  18, 1869,  with  interest  from  Nov. 
18,  1858,  and  the  other  for  |2,298,  due,  with  like  interest,  Nov. 
18,  1860,  —  were  sold  and  assigned  by  the  executor,  in  June, 
1859,  to  Griffith  D.  Neal,  the  plaintiff  in  error,  for  the  sum  of 
12,780,  who  sold  them  to  Richard  Jones  for  $3,056.  The  latter 
collected  them.  When  this  transaction  occurred,  the  executor, 
who  was  a  brother  of  the  testator,  was  a  man  of  large  prop- 
erty and  undoubted  solvency.  Neal  made  no  inquiry  as  to  the 
condition  of  the  estate,  but  the  executor  gave,  as  a  reason  for 
selling  the  bonds,  that  the  estate  was  in  debt  to  him  for  moneys 
advanced. 

In  1860,  a  suit  was  instituted  against  the  executor  in  the  Cii^ 
cuit  Court  for  Pittsylvania  County,  Virginia,  to  obtain  a  settle- 
ment of  his  accounts  and  a  distribution  of  the  estate.     In  1861, 
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ia  obedience  to  an  order  of  court,  he  gave  a  new  bond,  with 
Olark  and  Holland  as  sureties ;  and  in  1868  they  were  made 
defend^zils,  and  a  decree  was  asked  against  them  for  whatever 
sum  should  be  ascertained  to  be  due  from  the  executor.  In 
1869,  —  ten  years  after  Neal  had  purchased  the  bonds,  about 
seven  years  after  the  executor  had  become  insolvent  and  re- 
moved from  the  State,  and  without  any  question  having  been 
previously  raised  as  to  Neal's  liability,  —  Clark  and  Holland 
exhibited  their  bill  in  the  same  court  against  the  executor, 
the  distributees,  Neal,  Jones,  and  others.  They  allege  that  the 
executor,  in  disposing  of  the  bonds,  committed  a  devastavit  of 
the  estate,  and  that,  in  view  of  the  circumstances  under  which 
he  received  them,  Neal  became  a  participant  in  that  devastavit^ 
and  is  liable  to  the  distributees  for  the  amount  of  the  bonds. 
They  ask  that,  as  sureties  of  the  executor,  they  be  substituted 
to  the  rights  which  the  distributees  have  against  Neal  by 
i-easoB  of  his  alleged  unlawful  appropriation  of  the  testator's 
assets.  In  the  event  of  any  judgment  against  them,  they  pray 
that  it  be  rendered  to  be  first  satisfied  by  the  purchaser  of  the 
notes. 

In  the  District  Court  of  the  United  States  for  the  District  of 
Virginia  Neal  was  duly  adjudged  a  bankrupt,  and  received  his 
certificate,  dated  Feb.  11,  1869,  showing  his  discharge  from  all 
debts  and  claims  which,  by  the  bankrupt  law,  were  provable 
against  bis  estate,  and  which  existed  on  the  25th  of  January, 
1868,  ^^  except  such  debts  as  were  exempted  from  the  operation 
of  a  discharge  in  bankruptcy." 

Neal  pleaded  his  discharge  in  bar  of  the  action  against  him, 
but  the  Circuit  Court  for  Pittsylvania  County  gave  judgment 
against  him  and  Jones  for  the  amount  of  the  two  notes  pur- 
chased from  the  executor.  That  judgment,  so  far  as  it  held 
Neal  liable,  was  affirmed  in  the  Supreme  Court  of  Appeals  of 
Virginia,  but,  so  far  as  it  related  to  Jones,  was  reversed.  There* 
upon  Neal  brought  the  case  here. 

Mr.  William  A.  Maury  for  the  plaintiff  in  error. 

The  "fraud  or  embezzlement"  described  by  the  bankrupt 
law  of  1867  refers  only  to  transactions  involving  criminal  in- 
tent and  wilful  wrong-doing. 

The  object  of  statutes  in  relation  to  embezzlement  ia  to 
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embrace  certain  cases  where,  although  the  moral  guilt  was  quite 
as  great  as  in  larceny,  the  technical  objection,  arising  from 
the  fact  of  possession  lawfully  acquired  by  the  offending  party, 
screened  him  from  punishment.  They  were,  therefore,  declared 
crimes  punishable  by  law.  Oommanwedlth  v.  Simpson^  9  Met. 
(Mass.)  192. 

The  association  ol  *  fraud'*  with  "embezzlement"  fully  justi- 
fies the  conclusion  that  the  legislature  used  the  former  word 
to  indicate  a  transaction  involving  moral  turpitude. 

To  deprive  a  party  guilty  of  no  intentional  wrong  of  the 
benefit  of  his  discharge  in  bankruptcy,  upon  the  ground  that 
he  has  committed  a  technical  devastavit^  defeats  to  that  extent 
an  act  for  the  relief  of  the  unfortunate  debtors  who  in  good 
jhith  surrender  their  property  to  their  creditors. 

No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Justice  Hablan  delivered  the  opinion  of  the  court. 

This  case  involves  the  meaning  of  the  word  "  fraud,"  as  used 
in  the  thirty-third  section  of  the  bankrupt  law  of  1867.  That 
section  provides  that  "  no  debt  created  by  the  fraud  or  embez- 
zlement of  the  bankrupt,  or  by  defalcation  as  a  public  officer, 
or  while  acting  in  a  fiduciary  capacity,  shall  be  discharged 
under  this  act." 

In  the  very  able  opinion  of  the  Court  of  Appeals,  it  is  said 
that  "  all  the  cases  agree  in  the  principle  that  a  purchaser  from 
an  executor  of  personal  property  of  the  testator  for  valuable 
consideration  need  not  inquire,  and  has  no  means  of  inquiry, 
whether  the  condition  of  the  testator's  estate  requires  a  sale 
of  the  property,  and  is  not  bound  to  see  to  the  application  of 
the  purchase-money,  but  may  fairly  presume  that  the  sale  is 
rightly  made,  and  that  the  purchase-money  will  be  proj^rly 
applied ;  and  that  such  a  purchaser  can  only  be  made  liable  on 
the  ground  of  a  fraudulent  participation  with  the  executor  in 
the  commission  of  a  devastavit  of  his  testator's  estate.  In  other 
words,  that  the  purchaser  must  be  guilty  of  a  fraud  in  that 
respect." 

**The  only  diversity  in  the  cases,"  continues  that  court, 
«« seems  to  have  arisen  from  the  different  views  of  the  judges  as 
to  the  nature  of  the  fraud  within  the  meaning  of  the  principle ; 
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that  is,  whether  there  must  be  actual  fraud,  or  whether  it  is 
enough  that  there  is  implied  or  constructive  fraud,  or  gross 
negligence,  which  may  be  equivalent  to  fraud." 

Upon  an  elaborate  review  of  the  authorities,  mainly  its  own 
previous  decisions,  and  upon  consideration  of  all  the  evidence, 
that  court  reached  these  conclusions :  — 

1st,  That  the  executor  had  committed  a  devastavit  by  selling 
the  bonds  at  a  discount,  since  the  needs  of  the  estate  did  not 
require  it,  and  since  they  had  not  become  his  property  by  rea- 
son of  any  advances  made  by  him,  or  otherwise. 

2d,  That  Neal  was  not  chargeable  with  actual  fraud,  but,  in 
view  of  the  circumstances  attending  his  purchase,  he  had  com- 
mitted constructive  fraud,  which  implicated  him  in  the  de- 
vastavit 

3d,  That  ^^  fraud,"  in  the  thirty-third  section  of  the  bankrupt 
law  of  1867,  included  both  constructive  and  actual  fraud,  and 
consequently  that  Neal,  although  guilty  of  constructive  fraud 
only,  was  equally  liable  with  the  executor  who  had  wasted  the 
estate  and  failed  to  account  for  the  amount  of  the  bonds  as- 
signed to  Neal. 

Whether  Neal,  according  to  the  previous  decisions  of  the 
Virginia  courts,  was  guilty  of  constructive  fraud,  and,  upon  that 
ground,  became  liable  to  the  distributees  as  a  participant  in  the 
devastavit  of  the  estate,  it  is  not  within  our  province,  upon  this 
appeal,  to  inquire.  Our  jurisdiction  extends  to  the  re-exami- 
nation of  the  final  decree,  only  so  far  as  it  involves  the  construc- 
tion of  the  bankrupt  law  and  the  denial,  by  the  State  court,  of 
rights  claimed  by  the  bankrupt  under  that  law. 

We  concur  in  the  view  expressed  by  the  State  court,  that 
Neal  was  not  guilty  of  actual  fraud.  The  evidence  does  not 
show  that  he  entertained  any  purpose  himself  to  commit  a 
fraud,  or  to  aid  the  executor  in  committing  one.  The  fair  in- 
ference from  all  the  testimony  is  that  he  purchased  the  bonds 
in  good  faith,  not  doubting  the  power  or  the  right  of  the  execu- 
tor to  sell,  and  having  no  reason  to  believe  that  he  meditated 
any  wrong  to  those  interested  in  the  estate  which  he  was  ad- 
ministering. Indeed,  it  appears  from  the  opinion  of  the  State 
court,  that,  a  few  months  prior  to  the  purchase,  a  conmiissioner 
had  reported  a  settlement  of  the  executor's  accounts,  showing  a 
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ViJanc^  4Qf  the  Ifttter  of  •765.41.  Thul;  settlement  was  of 
record. 

But  we  do  not  concur  in  the  construction  which  the  State 
court  gave  to  the  thirty-third  section  of  the  bankrupt  law  of 
1867.  In  reaching  this  conclusion,  we  have  not  been  assisted 
by  any  express  decisions  upon  the  question  before  us. 

The  Bankrupt  Act  of  1841  exempted  from  discharge  debts 
**  created  in  consequence  of  a  defalcation  as  a  public  officer,  or 
as  executor,  administrator,  guardian,  or  trustee,  or  while  acting 
in  any  fiduciary  capacity."  The  question  arose  under  that  act 
whether  a  factor  who  had  sold  the  property  of  his  principal, 
and  had  failed  to  pay  over  the  proceeds,  was  a  fiduciary  debtor 
within  the  meaning  of  that  clause.  This  court,  in  Chapman  y. 
Forsyth  et  aZ.,  2  How.  202,  said :  ^*  If  the  act  embrace  such  a 
debt,  it  will  be  difficult  to  limit  its  application.  It  must  in- 
clude all  debts  arising  from  agencies,  and,  indeed,  all  cases 
where  the  law  implies  an  obligation  from  the  trust  reposed  in 
the  debtor.  Such  a  construction  would  have  left  but  few  debts 
on  which  the  law  could  operate.  In  almost  all  the  commercial 
transactions  of  the  country,  confidence  is  reposed  in  the  punc- 
tuality and  integrity  of  the  debtor ;  and  a  violation  of  these  is, 
in  a  commercial  sense,  a  disregard  of  a  trust  But  this  is  not 
the  relation  spoken  of  in  the  first  section  of  the  act. 

*^  The  cases  enumerated,  ^  the  defalcation  of  a  public  officer,^ 
'  executor,'  *  administrator,'  ^  guardian,'  or  ^  trustee,'  are  not  cases 
of  implied,  but  special,  trusts ;  and  ^  the  other  fiduciary  capacity ' 
mentioned  must  mean  the  same  class  of  trusts.  The  act  speaks 
of  technical  trusts,  and  not  those  which  the  law  implies  from 
the  contract.     A  factor  is  not,  therefore,  within  the  act." 

A  like  process  of  reasoning  may  be  properly  employed  in 
construing  the  corresponding  section  of  the  act  of  1867.  It  is 
a  familiar  rule  in  the  interpretation  of  written  instruments  and 
statutes  that  ^^  a  passage  will  be  best  interpreted  by  reference 
to  that  which  precedes  and  follows  it."  So,  also,  ^'  the  mean- 
ing of  a  word  may  be  ascertained  by  reference  to  the  meaning 
of  words  associated  with  it."  In  Broom's  Legal  Maxims, 
p.  450,  it  is  said :  ^^  It  is  a  rule  laid  down  by  Lord  Bacon,  that 
copxilatio  verborum  indieat  acceptationem  in  eodem  $ensu^  —  the 
coupling  of  words  together  shows  that  they  are  to  be  under- 
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stood  in  the  same  sense.  And  where  the  meaning  of  any  par- 
ticular word  is  doabtfol  or  obscure,  .  •  .  the  intention  of  the 
party  who  has  made  use  of  it  may  frequently  be  ascertained 
and  carried  unto  effect  by  looking  at  the  adjoining  words/* 
The  same  author  says  (p.  455) :  ^^  In  the  construction  of  stat- 
utes, likewise,  the  rule  noieitur  a  soeiis  is  very  frequently 
applied  ;  the  meaning  of  a  word,  and,  consequently,  the  inten- 
tion of  the  legislature,  being  ascertained  by  reference  to  the 
context,  and  by  considering  whether  the  word  in  question  and 
the  surrounding  words  are,  in  fact,  e^usdem  generu^  and  refera- 
ble to  the  same  subject-matter." 

Applying  these  rules  to  this  case,  we  remark,  that,  in  the  sec- 
tion of  the  law  of  1867  which  sets  forth  the  classes  of  debts 
which  are  exempted  from  the  operation  of  a  discharge  in  bank- 
ruptcy, debts  created  by  '*  fraud  "  are  associated  directly  with 
debts  created  by  ^^  embezzlement."  Such  association  justifies, 
if  it  does  not  imperatively  require,  the  conclusion  that  the 
"  fraud  "  referred  to  in  that  section  means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude  or  intentional  wrong, 
as  does  embezzlement ;  and  not  implied  fraud,  or  fraud  in  law, 
which  may  exist  without  the  imputation  of  bad  faith  or  im- 
morality. Such  a  construction  of  the  statute  is  consonant  with 
equity,  and  consistent  with  the  object  and  intention  of  Con- 
gress in  enacting  a  general  law  by  which  the  honest  citizen 
may  be  relieved  from  the  burden  of  hopeless  insolvency.  A 
different  construction  would  be  inconsistent  with  the  liberal 
spirit  which  pervades  the  entire  bankrupt  system. 

It  results  from  what  has  been  said  that  the  debt  or  claim  as- 
serted against  Neal  was  not  ^^  created  by  the  fraud  ...  of  the 
bankrupt,"  within  the  meaning  of  the  thirty-third  section  of 
the  law  of  1867.  His  dischaige  in  bankruptcy  affords  him 
complete  protection.     The  court  erred  in  adjudging  otherwise. 

The  judgment  of  the  Supreme  Court  of  Appeals  of  Virginia 
will,  therefore,  be  reversed,  with  directions  to  reverse  the  de- 
cree rendered  against  Neal  in  the  Circuit  Court  for  Pittsylva- 
nia County,  and  to  remand  the  case  to  the  last-named  court, 
with  an  order  requiring  it  to  dismiss  the  original  and  cross-bill 
•f  Clark  and  Holland  against  Neal,  with  costs,  and  for  oth^ 
ptHqper  action  in  conformity  to  this  opinion  ;  and  it  is 

So  ordered* 
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ExLLY  V.  Calhouh. 

1  The  formiila  prescribed  by  the  laws  of  Tennessee  for  the  acknowledgment 
of  deeds  is :  "  Personally  appeared  before  me  ...  the  withm-named  bar- 
gainor, with  whom  I  am  personally  acquainted,  and  who  acknowledged  that 
he  executed  the  within  instrument  for  the  purposes  therein  contained." 
Held,  that  a  certificate  of  an  officer  taking  the  acknowledgment  of  the  grantor 
In  a  deed  of  trust,  in  which  the  officer  certifies  that  said  grantor  is  "  person- 
ally known  "  to  him«  is  a  compliance  with  the  statute. 

S.  To  be  "  personally  acquainted  with  "  and  to  '*  know  personally  "  are,  in  such 
a  certificate,  equivalent  phrases. 

8.  There  is  no  statutory  prorision  in  Tennessee  as  to  the  execution  or  acknowl- 
edgment of  deeds  by  a  corporation.  In  such  cases,  its  officer  affixing  its  seal 
is  the  party  executing  the  deed,  within  the  meaning  of  the  statutes  requiring 
deeds  to  be  acknowledged  by  the  grantor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Tennessee. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  S.  P.  Walker  for  the  appellants. 
Mr.  Josiah  Patterson,  contra. 

Mb.  Jxjstiob  Swayne  delivered  the  opinion  of  the  court. 

The  appellees,  Calhoun  and  Meyer,  are  the  grantees,  in  a 
deed  of  trust  covering  the  Paducah  and  Memphis  Railroad, 
which  has  its  northern  terminus  at  Paducah,  Ky.,  and  its 
southern  at  Memphis,  Tenn.  A  corporation  known  as  the 
Paducah  and  Memphis  Railroad  Company,  and  authorized  to 
build  the  road,  executed  the  deed  of  trust  to  secure  the  pay- 
ment of  certain  liabilities  therein  described.  The  deed,  bear- 
ing date  the  first  day  of  February,  1872,  was  acknowledged  the 
fifth  of  that  month,  and  duly  lodged  for  record  in  the  proper 
office  in  Shelby  County  the  9th  of  March  in  the  same  year. 
The  company  made  default  in  the  payment  of  the  interest  on 
the  bonds  intended  to  be  secured  by  the  deed ;  and  Calhoun 
and  Meyer,  the  trustees,  thereupon  filed  this  bill  to  enforce  its 
provisions.  The  Circuit  Court  placed  the  road  pendente  lite 
m  the  hands  of  a  receiver. 

After  this  was  done,  the  appellants,  Kelly  and  others,  pro- 
oored  leave  to  intervene,  and  filed  their  joint  petition.  It  seta 
forth  the  facts  already  stated,  and  that  the  petitioners  severally 
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recovered  judgment  against  the  company  in  the  first  Circuit 
Court  of  Shelby  County,  at  the  following  dates :  on  the  9th  of 
January ;  on  the  27th  of  January ;  on  the  25th  of  May,  and 
on  the  ISth  of  October,  in  the  year  1875 ;  and  on  the  26th  of 
January,  and  on  the  3d  of  June,  1876.  It  further  alleges  that 
the  certificate  of  the  proof  and  acknowledgment  of  the  deed  of 
trust  is  fatally  defective,  and  that  their  judgments  are,  there- 
fore, the  first  lien  upon  the  premises.  They  pray  to  be  per- 
mitted to  levy  executions,  that  the  premises  may  be  sold 
under  the  order  of  the  court,  that  the  proceeds  may  be  applied 
in  payment  of  their  several  judgments,  and  for  general  relief. 
Leave  was  given  to  them  to  levy,  but  not  to  sell.  They  levied 
accordingly.  The  deed  and  certificate  alleged  to  be  defective 
are  set  out  in  full.  Calhoun  and  Meyer  demurred.  The  Cir- 
cuit Court  held  the  certificate  good,  sustained  the  demurrer, 
and  dismissed  the  bill. 

The  deed  was  well  executed.  The  testatum  clause  sets 
forth  that  the  company  had  caused  its  corporate  seal  to  be 
afi^ed,  and  the  instrument  to  be  signed  by  its  president  and 
secretary,  which  appear  on  its  face  to  have  been  done.  The 
sealing  and  delivery  were  attested  by  two  subscribing  witnesses. 
AngeU  &  A.  on  Corp.,  sect.  225. 

The  attack  is  confined  to  the  certificate  of  acknowledgment, 
which,  less  the  caption  and  official  signatures  affixed,  is  as 
follows :  — 

^  Be  it  remembered,  that  on  this  fifth  d.iy  of  February,  1872, 
before  me,  Charles  Nettleton,  a  commissioner,  resident  in  the  city 
of  New  York,  duly  commissioned  and  qualified  by  the  executive 
authority  and  under  the  laws  of  the  State  of  Tennessee  to  take 
acknowledgments  of  deeds,  &c.,  to  be  used  or  recorded  therein, 
personally  appeared  Ex.  Norton,  the  president  of  the  Paduoah 
and  Memphis  Railroad  Company,  and  Henry  L.  Jones,  the  secretary 
of  said  company,  who  are  personally  known  to  me  to  be  such ;  and 
who,  being  by  me  duly  sworn,  did  depose  and  say  that  he,  the  said 
Ex.  Noiton,  resided  in  the  city,  county,  and  State  of  New  York  ; 
that  he,  the  said  Henry  L.  Jones,  resided  in  Paducah,  in  the  State 
r)f  Kentucky ;  that  he,  the  said  Norton,  was  president  of  the  said 
Paducah  and  Memphis  Railroad  Company ;  that  he,  the  said  Jones, 
was  secretary  ot  the  said  company ;  that  they  knew  the  corporate 
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seal  of  said  company ;  that  the  seal  affixed  to  the  foregoing  invtrti* 
ment,  purporting  to  be  the  corporate  seal  of  said  company,  wai 
snch  corporate  seal ;  that  it  was  affixed  thereto  by  order  of  the 
board  of  directors  of  said  company,  and  that  they  signed  their 
names  thereto  by  the  like  order,  as  the  president  and  secretary  of 
said  company,  respectively ;  and  the  said  Ex.  Norton  and  Henry 
L.  Jones  also  acknowledged  to  me  that  they  executed  said  instru- 
ment as  their  act  and  deed,  and  the  act  and  deed  of  said  company, 
for  the  uses  and  purposes  therein  mentioned.  And,  at  the  same 
time  and  place,  before  me,  also  personally  appeared  Philo  G.  Cal- 
houn and  L.  H.  Meyer,  also  parties  to  the  foregoing  instrument, 
with  each  of  whom  I  am  personally  acquainted,  who  severally 
acknowledged  that  they  executed  the  within  instrument  for  the 
purposes  therein  mentioned.'' 

The  law  of  Tennessee  requires  deeds  for  the  conveyance  of 
lands,  "in  what  manner  or  form  soever  drawn,"  to  be  "ac- 
knowledged by  the  maker,  or  proved  by  two  subscribing 
witnesses,  at  least."  Code,  sects.  2005-2038.  Where  the 
instrument  is  acknowledged,  the  prescribed  fonnula,  omitting 
the  caption,  is,  "Personally  appeared  before  me,  clerk  (or 
deputy-clerk)  of  the  county  court  of  said  county,  the  within- 
named  bargainor,  with  whom  I  am  personally  acquainted,  and 
who  acknowledged  that  he  executed  the  within  instrument  for 
the  purposes  therein  contained."  Sect.  2042.  If  the  acknowl- 
edgment be  taken  witliout  the  State,  by  one  of  the  officers 
designated  in  sect.  2048,  the  same  formula  must  be  followed. 
Bone  V.  Greenlee,  1  Coldw.  (Tenn.)  29 ;  Mullins  v.  Aikens^ 
2  Heisk.  (Tenn.)  636. 

There  is  no  statutory  provision  in  Tennessee  as  to  the  execu- 
tion or  acknowledgment  of*deeds  by  corporations.  In  such 
cases,  the  ofiicer  affixing  the  seal  is  the  party  executing  the 
deed,  within  the  meaning  of  the  statutes  requiring  deeds  to  be 
acknowledged  by  the  grantor.  Lavett  v.  I%«  Steam  SiWhMSU 
Atisodation,  6  Paige  (N.  Y.),  64.  In  the  formula  we  have 
quoted,  both  the  phrases  "personally  appeared"  and  "with 
whom  I  am  personally  acquainted  "  are  found.  It  has  been 
held  by  the  Supreme  Court  of  the  State  that  the  latter  means 
more  than  the  former,  and  that  personal  knowledge  is  itkdis- 
pensable.     Bat  it  has  been  also  held  that  a  substantial  comptt 
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unce  with  the  statate  is  all  that  is  reqnired.  Johni&n  v.  WaUof^ 
1  Sneed  (Tenn.),  268 ;  FaU  et  al.  v.  Roper,  8  Head  (Tenn.), 
485 ;  see  also  Farquharsan  v.  MeBoruUd,  2  Heisk.  (Tenn.)  404. 
And  such  is  the  rule  laid  down  by  this  court.  Carpenter  v.  Bex* 
ter,  8  Wall.  518.  The  certificate  here  in  question  sets  forth : 
"Before  me,"  &c.,  "personally  appeared  Ex.  Norton^  the 
president  of  the  Paducah  and  Memphis  Railroad  Co.,  and 
Henry  L.  Jones,  the  secretary  of  the  same  company,  who  are 
personally  known  to  me  to  be  such,  and,"  &c.  To  be  "  person- 
ally acquainted  with  "  and  to  "know  personaUy  "  are  equivalent 
phrases.  Upon  looking  into  the  paragraph  just  quoted,  two 
points  are  found  to  be  salient.  It  is  certified,  1,  that  the 
parties  named  appeared  in  person;  2,  that  they  were  per- 
sonally known  to  the  commissioner  to  be  the  incumbents  of 
the  offices  specified.  He  might  have  known  them  to  be  the 
latter,  by  information  derived  from  various  sources,  without 
personal  knowledge  upon  the  subject.  Such  knowledge  is 
independent,  and  complete  in  itself.  It  might  exist  with  or 
without  other  information.  Personal  knowledge  to  the  extent 
certified  necessarily  included  the  personal  identity  of  the  officers, 
as  well  as  the  incumbency  of  their  offices.  A  defect  of  such 
knowledge  as  to  either  point  would  be  inconsistent  with  the 
language  used,  and  falsify  the  certificate.  It  can  hardly  be 
doubted  that  the  paragraph  was  meant  to  cover  both  points. 
It  is  a  reasonable  and  necessary  construction  to  give  it  that 
effect.  Indeed,  it  involves  no  straining  to  hold  that  the  phrase 
"  personally  known  to  me  to  be  such "  applies  propria  vigore 
to  those  named,  alike  individually  and  officially;  in  other 
words,  that  the  certifier  meant  that  he  personally  knew  them 
to  be  such  individuals  and  such  officers.  The  certificate  was 
evidentl}  drawn  with  studied  deliberation.  It  seems  to  have 
been  intended  to  meet  the  requirements  of  the  law  both  as  to 
proof  of  execution  and  acknowledgment  without  proof.  In  the 
latter  aspect  we  hold  the  certificate  to  be  sufficient.  In  the 
former,  we  have,  therefore,  no  occasion  to  consider  it. 

Instruments  like  this  should  be  construed,  if  it  can  be  rea- 
sonably done,  ut  res  magis  valeat  quam  pereat.  It  should  be 
Ae  aim  of  courts,  in  eases  like  this,  to  preserve  and  not.  to 
destroy.     Sir  Matthew  Hale  said  they  should  be  astute  to  find 
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meanB  to  make  aots  effectoal,  according  to  the  honest  intent  of 
the  parties.    Boe  v.  Tranmar^  Willes,  682. 

The  second  proposition  relied  upon  by  the  counsel  for  the 
appellees  relates  to  the  filing  of  their  bill  and  the  lis  pendens 
before  the  judgments  of  the  intervenors  were  recoyered.  The 
conclusion  at  which  we  have  arrived  as  to  the  certificate  ren- 
ders it  unnecessary  to  consider  this  subject.  Otherwise,  it 
would  require  grave  consideration. 

Decree  affirmed. 

Mb.  Jusiicb  Hablan  did  not  sit  in  this  ( 
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L  A  ftetate  of  Oregon,  after  proTiding  for  serrice  of  sammoiit  upon  partlet  or 
their  repretentatiyes,  personally  or  at  their  residence,  declares  that  when 
•errioe  cannot  he  thus  made,  and  the  defendant,  after  due  diligence,  can- 
not be  found  within  the  State,  and  "  that  fact  appears,  by  affldarit,  to  the 
entisf action  of  the  court  or  judge  thereof,  and  it,  in  like  manner,  appears 
that  a  cause  of  action  exists  against  the  defendant,  or  that  he  is  a  proper 
party  lo  an  action  relating  to  real  property  in  the  State,  such  court  or  Judge 
may  grant  an  order  that  the  service  be  made  by  publication  of  summons, 
.  .  .  when  the  defendant  is  not  a  resident  of  the  State,  but  has  property 
therein,  and  the  court  lias  jurisdiction  of  the  subject  of  the  action," — the 
order  to  designate  a  newspaper  of  the  county  where  the  action  is  commenced 
in  wliich  the  publication  shall  be  inade,  ^  and  that  proof  of  such  pnblica- 
tioo  shaU  lie  *'  the  affidavit  of  the  printer,  or  his  foreman,  or  his  principal 
dork."  Bdd,  that  defecU  in  the  affidavit  for  the  order  can  only  be  taken 
advantage  of  on  appeal,  or  by  some  other  direct  proceeding,  and  cannot  be 
urged  to  impeach  the  judgment  collaterally ;  and  that  the  provision  as  to 
proof  of  the  publication  is  satisfied  when  the  affidavit  is  made  by  the  editor 
of  the  paper. 

%  A  personal  judgment  is  without  any  validity,  if  it  be  rendered  by  a  State 
court  in  an  action  upon  a  money-demand  against  a  non>resident  of  the 
State,  who  was  served  by  a  publication  of  summons,  but  upon  whom  no 
personal  service  of  process  within  the  State  was  made,  and  who  did  not 
appear;  and  no  title  to  proper^  passes  by  a  sale  under  an  execution  issued 
upon  such  a  judgment. 

t.  The  State,  having  within  her  territory  proper^  of  a  non-resident,  may  hold 
and  appropriate  it  to  satisfy  the  claims  of  her  citiiens  against  him ;  and  her 
tribunals  may  inquire  into  his  obligations  to  the  extent  necessary  to  control 
the  disposition  of  that  property.  U  he  has  no  property  in  the  State,  there 
is  nothing  upon  which  her  tribunals  can  abjudicate. 

4.  Substituted  service  by  publication,  or  in  any  other  authoriied  form,  is  sufl- 
oient  to  inform  a  non-resident  of  the  ol]ject  of  proceedings  takan,  whm 
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property  is  once  Iroaght  under  the  control  of  the  ooort  hj  telsnre  or  umm 
equivalent  act;  but  where  the  suit  is  brought  to  determine  Ms  personal 
rights  and  obligations,  that  is,  where  it  is  merely  in  penonam,  such  serrioe 
upon  him  is  ineffectual  for  any  purpose. 

5.  Process  from  the  tribunals  of  one  State  cannot  run  into  another  State,  and 

summon  a  party  there  domiciled  to  respond  to  proceedings  against  him; 
and  publication  of  process  or  of  notice  within  the  State  in  which  the  tri- 
bunal sits  cannot  create  any  greater  obligation  upon  him  to  appear.  Process 
sent  to  him  out  of  the  State,  and  process  published  within  it,  are  equally 
unavailing  in  proceedings  to  establish  his  personal  liability. 

6.  Except  in  caaes  affecting  the  personal  status  of  the  plaintiff,  and  in  those 

wherein  that  mode  of  service  may  be  considered  to  have  been  assented  to 
in  advance,  the  substituted  service  of  process  by  publication,  allowed  by 
the  law  of  Oregon  and  by  similar  laws  in  other  States  where  actions  are 
brought  against  nonresidents,  is  effectual  only  where,  in  connection  with 
process  against  the  person  for  commencing  the  action,  property  in  the  State 
Is  brought  under  the  control  of  the  court,  and  subjected  to  its  disposition 
by  process  adapted  to  that  purpose,  or  where  the  judgment  is  sought  as  a 
means  of  reaching  such  property,  or  affecting  some  interest  therein ;  in  other 
words,  where  tl\e  action  is  in  the  nature  of  a  proceeding  m  rem, 

7.  Whilst  the  courts  of  the  United  States  are  not  foreign  tribunals  in  their  rela- 

tions to  the  State  courts,  they  are  tribunals  of  a  dilferent  sovereignty,  and 
are  bound  to  give  to  a  judgment  of  a  State  court  only  the  same  faith  and 
credit  to  which  it  is  entitled  in  the  courts  of  another  State. 

8.  The  term,  "  due  process  of  law,"  when  applied  to  judicial  proceedings,  means 

a  course  of  legal  proceedings  according  to  those  rules  and  principles  which 
have  been  established  by  our  jurisprudence  for  the  protection  and  enforce- 
ment of  private  rights.  To  give  such  proceedings  any  validity,  there  must 
be  a  competent  tribunal  to  pass  upon  their  subject-matter;  and,  if  that  in- 
volves merely  a  determination  of  the  personal  liability  of  the  defendant, 
he  must  be  brought  within  its  jurisdiction  by  service  of  process  within  the 
State,  or  by  his  voluntary  appearance. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

This  action  was  brought  by  Neff  against  Pennoyer  for  the 
recoyery  of  a  tract  of  land  situated  in  Multnomah  County, 
Oregon.  Pennoyer,  in  his  answer,  denied  Neff's  title  and  right 
to  possession,  and  set  up  a  title  in  himself. 

By  consent  of  parties,  and  in  pursuance  of  their  written  stip- 
ulation filed  in  the  case,  the  cause  was  tried  by  the  court,  and 
a  special  verdict  given,  upon  which  judgment  was  rendered 
in  favor  of  Neff;  whereupon  Pennoyer  sued  out  this  writ  of 
error. 

The  parties  respectively  claimed  title  as  follows :  Neff,  nn* 
dar  a  patent  issued  to  him  by  the  United  States,  March  19| 
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1866 ;  and  Pennoyer,  by  virtue  of  a  dale  made  by  tbe  sherifE 
of  said  county,  under  an  execution  sued  out  upon  a  judgment 
against  Neff,  rendered  Feb.  19,  1866,  by  the  Circuit  Court 
for  said  county,  in  an  action  wherein  he  was  defendant,  and 
J.  H.  Mitchell  was  plaintiff.  Neff  was  then  a  non-resident 
of  Oregon. 

In  Mitchell  v.  Neff^  jurisdiction  of  Neff  was  obtained  by  ser- 
vice of  summons  by  publication.  Pennoyer  offered  in  evidence 
duly  certified  copies  of  the  complaint,  summons,  order  for  pub- 
lication of  summons^  affidavit  of  service  by  publication,  and  the 
judgment  in  that  case ;  to  the  introduction  of  which  papers  the 
plaintiff  objected,  beqause,  1,  said  judgment  is  in  personam^  and 
appears  to  have  been  given  without  the  appearance  of  the  de- 
fendant in  the  action,  or  personal  service  of  the  summons  upon 
him,  and  while  he  was  a  non-resident  of  the  State,  and  is, 
therefore,  void ;  2,  said  judgment  is  not  in  rem^  and,  therefore, 
constitutes  no  basis  of  title  in  the  defendant;  8,  said  copies  of 
complaint,  &c.,  do  not  show  jurisdiction  to  give  the  judgment 
alleged,  either  in  rem  or  personam  ;  and,  4,  it  appears  from  said 
papers  that  no  proof  of  service  by  publication  was  ever  made, 
the  affidavit  thereof  being  made  by  the  "  editor  "  of  the  **  Pa- 
cific Christian  Advocate,"  and  not  by  ^Hhe  printer,  or  his  fore- 
man or  principal  clerk."  The  court  admitted  the  evidence 
subject  to  the  objections. 

The  finding  of  the  court  in  regard  to  the  facts  bearing  upon 
the  asserted  jurisdiction  of  the  State  court  is  as  follows:  — 

That  on  Nov.  IS,  1865,  Mitchell  applied  to  said  Circuit 
Court,  upon  his  own  affidavit  of  that  date,  for  an  order  allow- 
ing the  service  of  the  summons  in  said  action  to  be  made  upon 
Neff,  by  publication  thereof ;  whereupon  said  court  made  said 
order,  in  the  words  following :  ^^  Now,  at  this  day,  comes  the 
plaintiff  in  his  proper  person,  and  by  his  attorneys,  Mitchell 
and  Dolph,  and  files  affidavit  of  plaintiff,  and  motion  for  an 
order  of  publication  of  summons,  as  follows,  to  wit :  '  Now 
comes  the  plaintiff,  by  his  attorneys,  and  upon  the  affidavit  of 
plaintiff,  herewith  filed,  moves  the  court  for  an  order  of  pub- 
lication of  summons  against  defendant,  as  required  by  law,  he 
being  a  non-resident;'  and  it  appearing  to  the  satisfaction  of 
the  eomt  that  the  defendant  cannot,  after  due  diligmee,  bft 
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found  in  this  State,  and  that  he  is  a  non-resident  thereof,  that 
his  place  of  residence  is  unknown  to  plaintiff,  and  cannot,  with 
reasonable  diligence,  be  ascertained  by  him,  and  that  the  plain- 
tiff has  a  cause  of  action  against  defendant,  and  that  defendant 
has  property  in  this  county  and  State,  it  is  ordered  and  ad- 
judged by  the  court  that  service  of  the  summons  in  this  action 
be  made  by  publication  for  six  weeks  successively  in  the 
'  Pacific  Christian  Advocate,'  a  weekly  newspaper  published  in 
Multnomah  County,  Oregon,  and  this  action  is  continued  for 
such  service."  That  the  affidavit  of  plaintiff,  referred  to  in 
said  order,  is  in  the  words  following :  "  I,  J.  H.  Mitchell,  being 
first  duly  sworn,  say  that  the  defendantt,  Marcus  Neff,  is  a  non- 
resident of  this  State ;  that  he  resides  somewhere  in  the  State 
of  California,  at  what  place  affiant  knows  not,  and  he  cannot 
be  found  in  this  State ;  that  plaintiff  has  a  just  cause  of  action 
against  defendant  for  a  money-demand  on  account ;  that  this 
court  has  jurisdiction  of  such  action ;  that  the  defendant  has 
property  in  this  county  and  State."  That  the  complaint  in 
said  action  was  verified  and  filed  on  Nov.  8, 1865,  and  contained 
facts  tending  to  prove  that  at  that  date  said  Mitchell  had  a 
cause  of  action  against  said  Neff  for  services  as  an  attorney, 
performed  "  between  Jan.  1,  1862,  and  May  15,  1863."  That 
the  entry  of  judgment  in  said  action  contained  the  following 
averments :  ^^  And  it  appearing  to  the  court  that  the  defendant 
was,  at  the  time  of  the  commencement  of  this  action,  and  ever 
since  has  been,  a  non-resident  of  this  State;  and  it  further 
appearing  that  he  has  property  in  this  State,  and  that  defend- 
ant had  notice  of  the  pendency  of  this  action  by  publication 
of  the  summons  for  six  successive  weeks  in  the  ^  Pacific  Chris- 
tian Advocate,'  a  weekly  newspaper  of  general  circulation  pub- 
lished in  Multnomah  County,  State  of  Oregon,  the  last  issue 
of  which  was  more  than  twenty  days  before  the  first  day  of 
this  term."  That  the  affidavit  showing  the  publication  of  the 
summons  in  the  ^* Advocate"  aforesaid  was  made  as  stated 
therein  by  the  "  editor  "  of  that  paper.  That  said  complaint, 
summons,  affidavit  of  Mitchell  and  of  the  "editor"  of  the  "Ad- 
vocate" aforesaid,  and  entry  of  judgment,  were  in  the  judgment 
roll,  made  up  by  the  clerk  in  the  case,  but  the  order  for  pub- 
lication of  the  summons  aforesaid  was  not  placed  in  said  roll 
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by  said  clerk,  bat  remains  on  the  files  of  said  court ;  and  that 
when  said  court  made  said  order  for  publication,  and  gave  said 
judgment  against  Neff,  the  only  evidence  it  had  before  it  to 
prove  the  facts  necessary  to  give  it  jurisdiction  therefor,  and 
particularly  to  authorize  it  to  find  and  state  that  NefiTs  i-esi- 
dence  was  unknown  to  Mitchell,  and  could  not,  with  reasonable 
diligence,  be  ascertained  by  him,  and  that  Neff  had  notice  of 
the  pendency  of  said  action  by  the  publication  of  the  summons 
as  aforesaid,  was,  so  far  as  appears  by  the  said  roll  and  the 
records  and  files  of  the  said  court,  the  said  complaint  and  affi- 
davits of  Mitchell  and  the  editor  of  the  "  Advocate." 

The  statute  of  Oregon  at  the  time  of  the  commencement 
of  the  suit  against  Neff  was  as  follows :  — 

**  Sect.  56.  When  service  of  the  summons  cannot  be  made  as 
prescribed  in  the  last  preceding  section,  and  the  defendant,  after 
due  diligence,  cannot  be  found  within  the  State,  and  when  that  fact 
appeal's,  by  affidavit,  to  the  satisfaction  of  the  court  or  judge  thereof, 
or  justice  in  an  action  in  a  justice's  court,  and  it  also  appears  that 
A  cause  of  action  exists  against  the  defendant,  or  that  he  is  a  proper 
party  to  an  action  relating  to  real  property  in  this  State,  such  court 
or  judge  or  justice  may  grant  an  order  that  the  service  be  made  by 
publication  of  summons  in  either  of  the  following  cases :  .  .  . 

^'  3.  When  the  defendant  is  not  a  resident  of  the  State,  but  has 
property  therein,  and  the  court  has  jurisdiction  of  the  subject  of 
the  action. 

'*  Sect.  56.  The  order  shall  direct  the  publication  to  be  made  in 
a  newspaper  published  in  the  county  where  the  action  is  commenced, 
and,  if  no  newspaper  be  published  in  the  county,  then  in  a  newspaper 
to  be  designated  as  most  likely  to  give  notice  to  the  person  to  be 
served,  and  for  such  length  of  time  as  may  be  deemed  reasonable, 
not  less  than  once  a  week  for  six  weeks.  In  case  of  publication, 
the  court  or  judge  shall  also  direct  a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  deposited  in  the  post-office,  directed  to  the 
defendant,  at  his  place  of  residence,  unless  it  shall  appear  that  such 
residence  is  neither  known  to  the  party  making  the  application, 
nor  can,  with  reasonable  diligence,  be  ascertained  by  him.  •  When 
publication  is  ordered,  personal  service  of  a  copy  of  the  samraons 
and  complaint  out  of  the  State  shall  be  equivalent  to  publication 
and  deposit  in  the  post-office.  In  either  case,  the  defendant  shall 
appear  and   answer  by  the  first  day  of  the  term  following  the 
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expiration  of  the  time  prescribed  in  the  order  for  publication;  and, 
if  he  does  not,  judgment  may  be  taken  against  him  for  want  thereof. 
In  case  of  personal  service  out  of  the  State,  the  summons  shall 
specify  the  time  prescribed  in  the  order  for  publication. 

^*  Sect.  57.  The  defendant  against  whom  publication  is  ordered, 
or  his  personal  representatives,  on  application  and  sufficient  cause 
shown,  at  any  time  before  judgment,  shall  be  allowed  to  defend  the 
action;  and  the  defendant  against  whom  publication  is  ordered,  or 
his  representatives,  may  in  like  manner,  upon  good  cause  shown, 
and  upon  such  terms  as  may  be  proper,  be  allowed  to  defend  after 
judgment,  and  within  one  year  after  the  entry  of  such  judgment, 
on  such  terms  as  may  be  just ;  and,  if  the  defence  be  successful,  and 
the  judgment  or  any  part  thereof  have  been  collected  or  otherwise 
enforced,  such  restitution  may  thereupon  be  compelled  as  the  court 
shall  direct.  But  the  title  to  property  sold  upon  execution  issued 
on  such  judgment  to  a  purchaser  in  good  faith  shall  not  be  thereby 
affected.'* 

'*  Sect.  60.  Proof  of  the  service  of  summons  shall  be,  in  case  of 
publication,  the  affidavit  of  the  printer,  or  his  foreman,  or  his  prin- 
cipal clerk,  showing  the  same." 

Mr.  W.  F.  TrimhU  for  the  plaintiff  in  error. 
Mr,  JameB  K.  Kelly ^  contra. 

Mb.  Justicb  Field  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  the  possession  of  a  tract  of  land, 
of  the  alleged  value  of  f  15,000,  situated  in  the  State  of  Oregon. 
The  plaintiff  asserts  title  to  the  premises  by  a  patent  of  the 
United  States  issued  to  him  in  1866,  under  the  act  of  Congress 
of  Sept.  27, 1850,  usually  known  as  the  Donation  Law  of  Oregon. 
The  defendant  claims  to  have  acquired  the  premises  under  a 
sheriff^s  deed,  made  upon  a  sale  of  the  property  on  execution 
issued  upon  a  judgment  recovered  against  the  plaintiff  in  one 
of  the  circuit  courts  of  the  State.  The  case  turns  upon  the 
validity  of  this  judgment. 

It  appears  from  the  record  that  the  judgment  was  rendered 
in  February,  1866,  in  favor  of  J.  H.  Mitchell,  for  less  than 
$300,  including  costs,  in  an  action  brought  by  him  upon  a 
demand  for  services  as  an  attorney ;  that,  at  the  time  the  action 
was  commenced  and  the  judgment  rendered,  the  defendant 
therein,  the  plaintiff  here,  was  a  non-resident  of  the  State 
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that  he  wm  not  personally  aenred  with  process,  and  did  not 
appear  therein ;  and  that  the  judgment  was  entered  upon  his 
default  in  not  answering  the  complaint,  upon  a  constructive 
sei-vice  of  summons  by  publication. 

The  Code  of  Or^on  provides  for  such  service  when  an  action 
is  brought  against  a  non-resident  and  absent  defendant-,  who 
has  property  within  the  State.  It  also  provides,  where  the 
action  is  for  the  recovery  of  money  or  damages,  for  the  attach- 
ment of  the  property  of  the  non-resident.  And  it  also  declares 
that  no  natural  person  is  subject  to  the  jurisdiction  of  a  court 
of  the  State,  ^^  unless  he  appear  in  the  court,  or  be  found  within 
the  State,  or  be  a  resident  thereof,  or  have  property  therein ; 
and,  in  the  last  case,  only  to  the  extent  of  such  property  at  the 
time  the  jurisdiction  attached.'"  Construing  this  latter  pro- 
vision to  mean,  that,  in  an  action  for  money  or  damages  where 
a  defendant  does  not  appear  in  the  court,  and  is  not  found 
within  the  State,  and  is  not  a  resident  thereof,  but  has  prop- 
erty therein,  the  jurisdiction  of  the  court  extends  only  over 
such  property,  the  declaration  expresses  a  principle  of  general, 
if  not  universal,  law.  The  authority  of  every  tribunal  is 
necessarily  restricted  by  the  territorial  limits  of  the  State  in 
which  it  is  established.  Any  attempt  to  exercise  authority 
beyond  those  limits  would  be  deemed  in  every  other  forum,  as 
has  been  said  by  this  court,  an  illegitimate  assumption  of  power, 
and  be  resisted  as  mere  abuse.  D'Arcy  v.  Ketchum  et  al.y 
11  How.  165.  In  the  case  against  the  plaintiff,  the  property 
here  in  controversy  sold  under  the  judgment  rendered  was  not 
attached,  nor  in  any  way  brought  under  the  jurisdiction  of  the 
court.  Its  first  connection  with  the  case  was  caused  by  a  levy 
of  the  execution.  It  was  not,  therefore,  disposed  of  pursuant 
to  any  adjudication,  but  only  in  enforcement  of  a  personal 
judgment,  having  no  relation  to  the  property,  rendered  against 
a  non-resident  without  service  of  process  upon  him  in  the  ac- 
tion, or  his  appearance  therein.  The  court  below  did  not  con- 
sider that  an  attachment  of  the  property  was  essential  to  its 
jurisdiction  or  to  the  validity  of  the  sale,  but  held  that  the 
judgment  was  invalid  from  defects  in  the  affidavit  upon  which 
the  order  of  publication  was  obtained,  and  in  the  affidavit  by 
which  the  publicivtion  was  proved. 
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There  is  aome  difierence  of  opinion  among  the  members  of 
thl^  court  as  to  the  rulings  upon  these  alleged  defects.  .  The 
iqajority  are  of  opinion  that  inasmuch  as  the  statute  requires, 
for  an  order  of  publication,  that  certain  facts  shall  appear  by 
aflSdavit  to  the  satisfaction  of  the  court  or  judge^  defects  in  such 
affidavit  can  only  be  taken  advantage  of  on  appeal,  or  by  some 
other  direct  proceeding,  and  cannot  be  urged  to  impeach  the 
judgment  collaterally.  The  majority  of  the  court  are  also  of 
opinion  that  the  provision  of  the  statute  requiring  proof  of  the 
publication  in  a  nevrspaper  to  be  made  by  the  "  affidavit  of  the 
printer,  or  his  foreman,  or  his  principal  clerk,"  is  satisfied  when 
th^  affidavit  is  made  by  the  editor  of  the  paper.  The  term 
"  printer,"  in  their  judgment,  is  there  used  not  to  indicate  the 
person  v^ho  sets  up  the  type,  —  he  does  not  usually  have  a  fore- 
man or  clerks,  —  it  is  rather  used  as  synonymous  with  publisher. 
The  Supreme  Court  of  New  York  so  held  in  one  case ;  observ- 
ing that,  for  the  purpose  of  making  the  required  proof,  pub- 
lishers were  ^^  within  the  spirit  of  the  statute."  Bunce  v.  Meedy 
16  Barb.  (N.  Y.)  850.  And,  following  this  ruling,  the  Supreme 
Court  of  California  held  that  an  affidavit  made  by  a  ^^  publisher 
and  proprietor  "  was  sufficient.  Sharp  v.  Daugney^  83  Cal.  512. 
The  term  *^  editor,"  as  used  when  tlie  statute  of  New  York  was 
passed,  from  which  the  Oregon  law  is  borrowed,  usually  in- 
cluded not  only  the  person  who  wrote  or  selected  the  articles 
foe  publication,  but  the  person  who  published  the  paper  and 
put  it  into  circulation.  Webster,  in  an  early  edition  of  his 
I^ictionary,  gives  as  one  of  the  definitions  of  an  editor,  a  person 
««  who  superintends  the  publication  of  a  newspaper."  It  is 
principally  since  that  time  that  the  business  of  an  editor  has 
been  separated  from  that  of  a  publisher  and  printer,  and  has 
become  an  independent  profession. 

If,  therefore,  we  were  confined  to  the  rulings  of  the  court 
below  upon  the  defects  in  the  affidavits,  mentioned,  we  should 
be  unable  to  uphold  its  decision.  But  it  was  also  contended 
in.  that  court,  and  is  insisted  upon  here,  that  the  judgment  m 
the  State  court  against  the  plaintiff  was  vojd  for  want  of  per- 
sonal, service  of  process  on  him,  or  of  his  appearance  in  the 
action  in  which  it  was  rendered,  and  that  the  premises  in  con- 
tno^^iay  cpuld^  not  be  subjected  to  the  payment  of  the  demand 
To^.  V.  4e 
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of  a  resident  creditor  except  by  a  proceeding  in  rem;  that  iB, 
by  a  direct  proceeding  against  the  property  for  that  purpose. 
If  these  positions  are  sound,  the  ruling  of  the  Circuit  Court  as 
to  the  invalidity  of  that  judgment  must  be  sustained,  notwith- 
standing our  dissent  from  the  reasons  upon  which  it  was  made. 
And  that  they  are  sound  would  seem  to  follow  from  two  well- 
established  principles  of  public  law  respecting  the  jurisdiction 
of  an  independent  State  over  persons  and  property.  The 
several  States  of  the  Union  are  not,  it  is  true,  in  every  respect 
independent,  many  of  the  rights  and  powers  which  originally 
belonged  to  them  being  now  vested  in  the  government  created 
by  the  Constitution.  But,  except  as  restrained  and  limited  by 
that  instrument,  they  possess  and  exercise  the  authority  of 
independent  States,  and  the  principles  of  public  law  to  which 
we  have  referred  are  applicable  to  them.  One  of  these  prin- 
ciples is,  that  every  State  possesses  exclusive  jurisdiction  and 
sovereignty  over  persons  and  property  within  its  territory.  As 
a  consequence,  every  State  has  the  power  to  determine  for 
itself  the  civil  status  and  capacities  of  its  inhabitants ;  to  pre- 
scribe the  subjects  upon  which  they  may  contract,  the  forms 
and  solemnities  with  which  their  contracts  shall  be  executed, 
the  rights  and  obligations  arising  from  them,  and  the  mode 
in  which  their  validity  shall  be  determined  and  their  obligar 
tions  enforced ;  and  also  to  regulate  the  manner  and  conditions 
upon  which  property  situated  within  such  territory,  both  per- 
sonal and  real,  may  be  acquired,  enjoyed,  and  transferred.  The 
other  principle  of  public  law  referred  to  follows  from  the  one 
mentioned ;  that  is,  that  no  State  can  exercise  direct  jurisdic- 
tion and  authority  over  persons  or  property  without  its  terri 
tory.  Story,  Confl.  Laws,  c.  2 ;  Wheat.  Int.  Law,  pt.  2,  c.  2. 
The  several  States  are  of  equal  dignity  and  authority,  and  the 
independence  of  one  implies  the  exclusion  of  power  from  all 
others.  And  so  it  lis  laid  down  by  jurists,  as  an  elementary 
principle,  that  the  laws  of  one  State  have  no  operation  outside 
of  its  territory,  except  so  far  as  is  allowed  by  comity ;  and  that 
no  tribunal  established  by  it  can  extend  its  process  beyond  that 
territoi*y  so  as  to  subject  either  persons  or  property  to  its  deci- 
sions. ^^Any  exertion  of  authority  of,  this  sort  beyond  thia 
limit,"  says  Story,  ^^  is  a  mere  nullity,  and  incapable  of  binding 
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Bucli  persons  or  property  in  any  other  tribunals.^*  Story,  Confl. 
Laws,  sect.  589. 

But  as  contracts  made  in  one  State  may  be  enforceable  only 
in  another  State,  and  property  may  be  held  by  non-residents, 
the  exercise  of  the  jurisdiction  which  every  State  is  admitted 
to  possess  over  persons  and  property  within  its  own  territory 
will  ^ften  affect  persons  and  property  without  it.  To  any 
influence  exerted  in  this  way  by  a  State  affecting  persons 
resident  or  property  situated  elsewhere,  no  objection  can  be 
justly  taken ;  whilst  any  direct  exertion  of  authority  upon  them, 
in  an  attempt  to  give  ex-territorial  operation  to  its  laws,  or  to 
enforce  an  ex-territorial  jurisdiction  by  its  tribunals,  would  be 
deemed  an  encroachment  upon  the  independence  of  the  State 
in  which  the  persons  are  domiciled  or  the  property  is  situated, 
and  be  resisted  as  usurpation. 

Thus  the  State,  through  its  tribunals,  may  compel  persons 
domiciled  within  its  limits  to  execute,  in  pursuance  of  their 
contracts  respecting  property  elsewhere  situated,  instruments 
in  such  form  and  with  such  solemnities  as  to  transfer  the 
title,  so  far  as  such  forma,lities  can  be  complied  with;  and 
tbe  exercise  of  this  jurisdiction  in  no  manner  interferes  with 
the  supreme  control  over  the  property  by  the  State  within 
which  it  is  situated.  Penn  v.  Lord  Baltimore^  1  Yes.  444; 
Maske  v.  WatU,  6  Cranch,  148 ;  Waikins  v.  Salman,  16  Pet. 
26;  CarheU  v.  NuU,  10  Wall.  464. 

So  the  State,  through  its  tribunals,  may  subject  property 
situated  within  its  limits  owned  by  non-residents  to  the  pay- 
ment of  the  demand  of  its  own  citizens  against  them;  and 
the  exercise  of  this  jurisdiction  in  no  respect  infringes  upon 
the  sovereignty  of  the  State  where  the  owners  are  domiciled. 
Every  State  owes  protection  to  its  own  citizens ;  and,  when  non- 
residents deal  with  them,  it  is  a  legitimate  and  just  exercise  of 
authority  to  hold  and  appropriate  any  property  owned  by  such 
non-i*esiilents  to  satisfy  the  claims  of  its  citizens.  It  is  in 
virtue  of  the  State's  jurisdiction  over  the  property  of  the  non- 
i*esident  situated  within  its  limits  that  its  tribunals  can  inquire 
into  that  non-resident's  obligations  to  its  own  citizens,  and  the 
inquiry  can  then  be  carried  only  to  the  extent  necessary  to 
control  the  disposition  of  the  property.     If  the  non-resident 
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have  no  property  in  the  State,  there  is  nothing  upon  which 
the  tribunals  can  adjudicate. 

These  views  are  not  new.  They  have  been  frequently  ex- 
pressed, with  more  or  less  distinctness,  in  opinions  of  eminent 
judges,  and  have  been  carried  into  adjudications  in  numerous 
cases.  Thus,  in  Picquet  v.  Swan^  5  Mas.  85,  Mr.  Justice  Stoiy 
said:  — 

"  Where  a  party  is  within  a  territory,  he  may  justly  be  subjected 
to  its  process,  and  bound  personally  by  the  judgment  pronounced 
on  such  process  against  bim.  Where  he  is  not  within  such  terri- 
tory, and  is  not  personally  subject  to  its  laws,  if,  on  account  of  bis 
supposed  or  actual  property  being  within  the  territory,  process  by 
the  local  laws  may,  by  attachment,  go  to  compel  his  appearance, 
and  for  his  default  to  appear  judgment  may  be  pronounced  against 
him,  such  a  judgment  must,  upon  general  principles,  be  deemed 
only  to  bind  bim  to  the  extent  of  such  property,  and  cannot  have 
the  effect  of  a  conclusive  judgment  in  personam^  for  the  plain 
reason,  that,  except  so  far  as  the  property  is  concerned,  it  is  a 
judgment  coram  non  judice.^ 

And  in  BoswelFt  Lessee  v.  Otis^  9  How.  836,  where  the  title 
of  the  plaintiff  in  ejectment  was  acquired  on  a  sheriff^s  sale, 
under  a  money  decree  rendered  upon  publication  of  notice 
against  non-residents,  in  a  suit  brought  to  enforce  a  contract 
relating  to  land,  Mr.  Justice  McLean  said :  — 

^  Jurisdiction  is  acquired  in  one  of  two  modes :  first,  as  againsi 
the  person  of  the  defendant  by  the  service  of  process;  or,  secondly, 
by  a  procedure  against  the  property  of  the  defendant  within  the 
jurisdiction  of  the  court.  In  the  latter  case,  the  defendant  is  not 
personally  bound  by  the  judgment  beyond  the  property  in  question. 
And  it  is  immaterial  whether  the  proceeding  against  the  property 
be  by  an  attachment  or  bill  in  chancery.  It  must  be  substantially 
I  proceeding  in  remP 

These  citations  are  not  made  as  authoritative  expositions  of 
the  law;  for  the  language  was  perhaps  not  essential  to  the 
decision  of  the  cases  in  which  it  was  used,  but  as  expressions  of 
the  opinion  of  eminent  jurists.  But  in  Cooper  v.  Meynolds^ 
reported  in  the  10th  of  Wallace,  it  was  essential  to  the  disposi- 
tion of  the  case  to  declare  the  effect  of  a  personal  action  against 
a^  absent  party,  without  the  jurisdiction  oi  the  court,  not  served 
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with  process  or  volantarilj  submitting  to  the  tribonal,  when  it 
was  sought  to  subject  his  property  to  the  payment  of  a  demand 
of  a  resident  complainant ;  and  in  the  opinion  there  delivered 
we  have  a  clear  statement  of  the  law  as  to  the  efficacy  of  such 
actions,  and  the  jurisdiction  of  the  court  over  them.  In  that 
case,  the  action  was  for  damages  for  alleged  false  imprisonment 
of  the  plaintiff;  and,  upon  his  affidavit  that  the  defendants  had 
fled  from  the  State,  or  had  absconded  or  concealed  themselves 
so  that  the  ordinary  process  of  law  could  not  reach  them,  a 
writ  of  attachment  was  sued  out  against  their  property.  Pub- 
lication was  ordered  by  the  court,  giving  notice  to  them  to 
appear  and  plead,  answer  or  demur,  or  that  the  action  would 
be  taken  as  confessed  and  proceeded  in  ex  parte  as  to  them. 
Publication  was  bad  ;  but  they  made  default,  and  judgment  was 
entered  against  them,  and  the  attached  property  was  sold  under 
it.  The  purchaser  having  been  put  into  possession  of  the  prop- 
erty, the  original  owner  brought  ejectment  for  its  recovery. 
In  considering  the  character  of  the  proceeding,  the  court,  speak- 
ing through  Mr.  Justice  Miller,  said :  — 

'*  Its  essential  purpose  or  nature  is  to  establish,  by  the  judgment 
of  the  court,  a  demand  or  claim  against  the  defendant,  and  subject 
his  property  lying  within  the  territorial  jurisdiction  of  the  court  to 
the  payment  of  that  demand.  But  the  plaintiff  is  met  at  the  com- 
mencement of  his  proceedings  by  the  fact  that  the  defendant  is  not 
within  the  territorial  jurisdiction,  and  cannot  be  served  with  any 
process  by  which  he  can  be  brought  personally  within  the  power  of 
the  court.  For  this  difficulty  the  statute  has  provided  a  remedy. 
It  says  that,  upon  affidavit  being  made  of  that  fact,  a  writ  of  attach- 
ment may  be  issued  and  levied  on  any  of  the  defendant's  property, 
and  a  publication  may  be  made  warning  him  to  appear ;  and  that 
thereafter  the  court  may  proceed  in  the  case,  whether  he  appears 
or  not.  If  the  defendant  appears,  the  cause  becomes  mainly  a  suit 
in  personam^  with  the  added  incident,  that  the  prof)erty  attached 
remains  liable,  under  the  control  of  the  court,  to  answer  to  any 
demand  which  may  be  established  against  the  defendant  by  the 
final  judgment  of  the  court.  But  if  there  is  no  appearance  of 
the  defendant,  and  no  service  of  process  on  him,  the  case  becomes 
in  its  essential  nature  a  proceeding  in  rem^  the  only  effect  of  which 
is  to  subject  the  property  attached  to  the  payment  of  the  iemaad 
•wliioh  the  4iourt  may  find  to  be  due  to  the  plaintiff.    That  saoh  ii 
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the  nalare  of  this  proceeding  in  this  latter  class  of  cases  is  clearly 
evinced  by  two  well-established  propositions :  first,  the  jadgment 
of  the  ooart,  though  in  form  a  personal  judgment  against  the  de- 
fendant, has  no  effect  beyond  the  property  attached  in  that  suit. 
No  general  execution  can  be  issued  for  any  balance  unpaid  after 
the  attached  property  is  exhausted.  No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court,  or  in  any  other ;  nor  can  it  be 
used  as  evidence  in  any  other  proceeding  not  affecting  the  attached 
property ;  nor  could  the  costs  in  that  proceeding  be  collected  of 
defendant  out  of  any  other  property  than  that  attached  in  the  suit. 
Second,  the  court,  in  such  a  suit,  cannot  proceed,  unless  the  officer 
finds  some  property  of  defendant  on  which  to  levy  the  writ  of 
attachment.  A  return  that  none  can  be  found  is  the  end  of  the 
case,  and  deprives  the  court  of  further  jurisdiction,  though  the  pub- 
lication may  have  been  duly  made  and  proven  in  court." 

The  fact  that  the  defendants  in  that  case  had  fled  from  the 
State,  or  had  concealed  themselves,  so  as  not  to  be  reached  by 
the  ordinary  process  of  the  court,  and  were  not  non-residents, 
was  not  made  a  point  in  the  decision.  The  opinion  treated 
them  as  being  without  the  territorial  jurisdiction  of  the  court ; 
and  the  grounds  and  extent  of  its  authority  over  persons  and 
property  thus  situated  were  considered,  when  they  were  not 
brought  within  its  jurisdiction  by  personal  service  or  voluntary 
appearance. 

The  writer  of  the  present  opinion  considered  that  some  of 
the  objections  to  the  preliminary  proceedings  in  the  attachment 
suit  were  well  taken,  and  therefore  dissented  from  the  judg- 
ment of  the  court ;  but  to  the  doctrine  declared  in  the  above 
citation  he  agreed,  and  he  may  add,  that  it  received  the  approval 
of  all  the  judges.  It  is  the  only  doctrine  consistent  with  proper 
protection  to  citizens  of  other  States.  If,  without  personal 
service,  judgments  in  peraonanij  obtained  ex  parte  against  non* 
residents  and  absent  parties,  upon  mere  publication  of  process, 
which,  in  the  great  majority  of  cases,  would  never  be  seen  by 
the  parties.interested,  could  be  upheld  and  enforced,  they  would 
be  the  constant  instruments  of  fraud  and  oppression.  Judg- 
ments for  all  sorts  of  claims  upon  contracts  and  for  torts,  real 
or  pretended,  would  be  thus  obtained,  under  which  property 
would  be  seized,  when  -the  evidence  of  the  transactions  upon 
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which  they  were  founded,  if  they  ever  had  any  existence,  had 
perished. 

Substituted  service  by  publication,  or  in  any  other  authorized 
form,  may  be  sufficient  to  inform  parties  of  the  object  of  pro- 
ceedings taken  where  property  is  once  brought  under  the  con- 
trol of  the  court  by  seizure  or  some  equivalent  act.  The  law 
assumes  that  property  is  always  in  the  possession  of  its  owner, 
in  pei-son  or  by  agent ;  and  it  proceeds  upon  the  theory  that  its 
seizure  will  inform  him,  not  only  that  it  is  taken  into  the  cus- 
tody of  the  court,  but  that  he  must  look  to  any  proceedings 
authorized  by  law  upon  such  seizure  for  its  condemnation  and 
sale.  Such  service  may  also  be  sufficient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose  of  property  in  the 
State,  or  of  some  interest  therein,  by  enforcing  a  contract  or  a 
lien  respecting  the  same,  or  to  partition  it  among  different 
owners,  or,  when  the  public  is  a  party,  to  condemn  and  appro- 
priate it  for  a  public  purpose.  In  other  words,  such  service 
may  answer  in  all  actions  which  are  substantially  proceedings 
in  rem.  But  where  the  entire  object  of  the  action  is  to  deter- 
mine the  personal  rights  and  obligations  of  the  defendants, 
that  is,  where  the  suit  is  merely  in  personam^  constructive  ser- 
vice in  this  form  upon  a  non-resident  is  ineffectual  for  any 
purpose.  Process  from  the  tribunals  of  one  State  cannot  run 
into  another  State,  and  summon  parties  there  domiciled  to  leave 
its  territory  and  respond  to  proceedings  against  them.  Publi- 
cation of  process  or  notice  within  the  State  where  the  tribunal 
sits  cannot  create  any  greater  obligation  upon  the  non-resident 
to  appear.  Process  sent  to  him  out  of  the  State,  and  process 
published  within  it,  are  equally  unavailing  in  proceedings  to 
establish  his  personal  liability. 

The  want  of  authority  of  the  tribunals  of  a  State  to  adjudi- 
cate upon  the  obligations  of  non-residents,  where  they  have  no 
property  within  its  limits,  is  not  denied  by  the  court  below  : 
but  the  position  is  assumed,  that,  where  they  have  property 
within  the  State,  it  is  immaterial  whether  the  property  is  in  the 
first  instance  brought  under  the  control  of  the  court  by  attach- 
ment or  some  other  equivalent  act,  and  afterwards  applied  by 
its  judgment  to  the  satisfaction  of  demands  against  its  owner ; 
or  such  demands  be  first  established  in  a  personal  action,  and 
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3ie  property  of  the  non-resident  Be  afterwards  sisized  Jld  sold 
on  execution.  But  the  answer  to  this  position  b*'  already 
been  given  in  the  statement,  that  the  jurisdiction  cV.  'lie  court 
to  inquire  into  and  determine  his  obligations  at  all  i/  only  inci- 
dental to  its  jurisdiction  over  the  property.  Its  ju/odiction  in 
that  respect  cannot  be  made  to  depend  upon  facts  to  be  ascer- 
tained after  it  has  tried  the  cause  and  rendered  the  judgment. 
If  the  judgment  be  previously  void,  it  will  not  become  valid 
by  the  subsequent  discovery  of  property  of  the  defendant,  or 
by  his  subsequent  acquisition  of  it.  The  judgment-  if  void 
when  rendered,  will  always  remain  void :  it  cannot  occupy  the 
doubtful  position  of  being  valid  if  property  be  found,  <ind  void 
if  there  be  none.  Even  if  the  position  assumed  were  confined 
to  cases  where  the  non-resident  defendant  possessed  property 
in  the  State  at  the  commencement  of  the  action,  it  wc  aid  still 
make  the  validity  of  the  proceedings  and  judgment  depend 
upon  the  question  whether,  before  the  levy  of  the  e?  <^ntion, 
the  defendant  had  or  had  not  disposed  of  the  p/opert}*.  If 
before  the  levy  the  property  should  be  sold,  then,  according  to 
this  position,  the  judgment  would  not  be  bindi  £g.  This  doc- 
trine would  introduce  a  new  element  of  uncerta  .nty  in  judicial 
proceedings.  The  contrary  is  the  law :  the  vi»lidity  of  every 
judgment  depends  upon  the  jurisdiction  of  the  court  before  it 
is  rendered,  not  upon  what  may  occur  subsequently.  In 
Webster  v.  Reid^  reported  in  11th  of  Howard,  the  plaintiff 
claimed  title  to  land  sold  under  judgments  recovered  in  suits 
brought  in  a  territorial  court  of  Iowa,  upon  publication  of 
notice  under  a  law  of  the  territory,  without. service  of  proceBB; 
and  the  court  said :  — 

*' These  suits  were  not  a  proceeding  in  rem  against  the  land, 
but  were  in  personam  against  the  owners  of  it.  Whether  they 
all  resided  within  the  territory  or  not  does  not  appear,  nor  is 
it  a  matter  of  any  importance.  No  person  is  required  to  answer 
in  a  suit  on  whom  process  has  not  been  served,  or  whose  prop- 
erty has  not  been  attached.  In  this  case,  there  was  no  pensonal 
notice,  nor  an  attachment  or  other  proceeding  against  the  land, 
until  after  the  juugments.  The  judgments,  therefore,  are  nulli- 
ties, and  did  not  authorize  the  executions  on  which  the  lanil  Was 
sold." 
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The  force  and  effect  of  jadgments  rendered  against  non-resi- 
dents without  personal  service  of  process  upon  them,  or  their 
voluntary  appearance,  have  been  the  subject  of  frequent  con- 
sideration in  the  courts  of  the  United  States  and  of  the  several 
States,  as  attempts  have  been  made  to  enforce  such  judgments 
in  States  other  than  those  in  which  they  were  rendered,  under 
the  provision  of  the  Constitution  requiring  that  *'  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State  ; "  and  the  act  of 
Congress  providing  for  the  mode  of  authenticating  such  acts, 
records,  and  proceedings,  and  declaring  that,  when  thus  authen- 
ticated, ^*  they  shall  have  such  faith  and  credit  given  to  them 
in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from  which  they  are  or  shall  be 
taken."  In  the  earlier  cases,  it  was  supposed  that  the  act  gave 
to  all  judgments  the  same  effect  in  other  States  which  they  had 
by  law  in  the  State  where  rendered.  But  this  view  was  after- 
wards qualified  so  as  to  make  the  act  applicable  only  when  the 
court  rendering  the  judgment  had  jurisdiction  of  the  parties 
and  of  the  subject-matter,  and  not  to  preclude  an  inquiry  into 
the  jurisdiction  of  the  court  in  which  the  judgment  was  ren- 
dered, or  the  right  of  the  State  itself  to  exercise  authority  over 
the  person  or  the  subject-matter.  M^Elmoyle  v.  Cohen^  18 
Pet.  812.  In  the  case  of  D  ^Arcy  v.  Ketchum,  reported  in  the 
Llth  of  Howard,  this  view  is  stated  with  great  clearness.  That 
was  an  action  in  the  Circuit  Court  of  the  United  States  for 
Louisiana,  brought  upon  a  judgment  rendered  in  New  York 
under  a  State  statute,  against  two  joint  debtors,  only  one  of 
whom  had  been  served  with  process,  the  other  being  a  non-resi- 
dent of  the  State.  The  Circuit  Court  held  the  judgment  con- 
clusive and  binding  upon  the  non-resident  not  served  with 
process;  but  this  court  reversed  its  decision,  observing,  that  it 
was  a  familiar  rule  that  countries  foreign  to  our  own  disregarded 
a  judgment  merely  against  the  person,  where  the  defendant  had 
not  been  served  with  process  nor  had  a  day  in  court;  that 
national  comity  was  never  thus  extended ;  that  the  proceeding 
was  deemeil  an  ill^timate  assumption  of  power,  and  resisted 
as  mere  abuse ;  that  no  faith  and  credit  or  force  and  effect  had 
been  given  to  such  judgments  by  any  State  of  the  Union,  so  far 
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ai  known ;  and  that  the  State  courts  had  unifonnly,  and  in 
i/>any  instances,  held  them  to  be  void.  *'The  international 
]".w,''  said  the  court,  *^  as  it  existed  among  the  States  in  1790, 
was  that  a  judgment  rendered  in  one  State,  assuming  to  bind 
the  person  of  a  citizen  of  another,  was  void  within  the  foreign 
State,  when  the  defendant  had  not  been  served  with  process  or 
voluntarily  made  defence ;  because  neither  the  legislative  juris- 
diction nor  that  of  courts  of  justice  had  binding  force/'  And 
the  court  held  that  the  act  of  Congress  did  not  intend  to  declare 
a  new  rule,  or  to  embrace  judicial  records  of  this  description. 
As  was  stated  in  a  subsequent  case,  the  doctrine  of  this  court 
is,  that  the  act  ^^  was  not  designed  to  displace  that  principle  of 
natural  justice  which  requires  a  person  to  have  notice  of  a  suit 
before  he  can  be  conclusively  bound  by  its  result,  nor  those 
rules  of  public  law  which  protect  persons  and  property  within 
one  State  from  the  exercise  of  jurisdiction  over  them  by 
another."  The  Lqfayette  Insurance  Co,  v.  FreTich  et  ai,,,  18  How. 
404. 

This  whole  subject  has  been  very  fully  and  learnedly  consid- 
ered in  the  recent  case  of  Thompion  v.  Whitman^  18  Wall.  457, 
where  all  the  authorities  are  carefully  reviewed  and  distin- 
guished, and  the  conclusion  above  stated  is  not  only  reaffirmed, 
but  the  doctrine  is  asserted,  that  the  record  of  a  judgment  ren- 
dered in  another  State  may  be  contradicted  as  to  the  facts 
necessary  to  give  the  court  jurisdiction  against  its  recital  ^f 
their  existence.  In  all  the  cases  brought  in  the  State  and  Fed- 
eral courts,  where  attempts  have  been  made  under  the  act  of 
Congress  to  give  effect  in  one  State  to  personal  judgments  ren- 
dered in  another  State  against  non-residents,  vrithout  service 
upon  them,  or  upon  substituted  service  by  publication,  or  in 
some  other  form,  it  has  been  held,  without  an  exception,  so  far 
as  we  are  aware,  that  such  judgments  were  without  any  binding 
force,  except  as  to  property,  or  interests  in  property,  within  the 
State,  to  reach  and  affect  which  was  the  object  of  the  action  in 
which  the  judgment  was  rendered,  and  which  property  wbs 
brought  under  control  of  the  court  in  connection  with  the  pro- 
cess against  the  person.  The  proceeding  in  such  cases,  though 
in  the  form  of  a  personal  action,  has  been  uniformly  treated, 
where  service  was  not  obtained,  and  the  party  did  not  volunta- 
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rily  appear,  as  effectual  and  binding  merely  as  a.proceeding  in 
rem^  and  as  having  no  operation  beyond  the  disposition  of  the 
property,  or  some  interest  therein.  And  the  reason  assigned  for 
this  conclusion  has  been  that  which  we  have  already  stated, 
th'it  the  tribunals  of  one  State  have  no  jui  isdiction  over  persons 
beyond  its  limits,  and  can  inquire  only  into  their  obligations  to 
its  citiisens  when  exercising  its  conceded  jurisdiction  over  their 
property  within  its  limits.  In  Bissell  v.  Briggs^  decided  by  the 
Supreme  Court  of  Massachusetts  as  early  as  1818,  the  law  is 
stated  substantially  in  conformity  with  these  views.  In  that 
case,  the  court  considered  at  length  the  effect  of  the  constitu- 
tional provision,  and  the  act  of  Congress  mentioned,  and  after 
stating  that,  in  order  to  -entitle  the  judgment  rendered  in  any 
court  of  the  United  States  to  the  full  faith  and  credit  mentioned 
in  the  Constitution,  the  court  must  have  had  jurisdiction  not 
only  of  the  cause,  but  of  the  parties,  it  proceeded  to  illustrate 
its  position  by  observing,  that,  where  a  debtor  living  in  one 
State  has  goods,  effects,  and  credits  in  another,  his  creditor  liv- 
ing in  the  other  State  may  have  the  property  attached  pursuant 
to  its  laws,  and,  on  recovering  judgment,  have  the  property  ap- 
plied to  its  satisfaction  ;  and  that  the  party  in  whose  hands  the 
property  was  would  be  protected  by  the  judgment  in  the  State 
of  the  debtor  against  a  suit  for  it,  because  the  court  rendering 
the  judgment  had  jurisdiction  to  that  extent ;  but  that  if  the 
property  attached  were  insufficient  to  satisfy  the  judgment,  and 
the  creditor  should  sue  on  that  judgment  in  the  State  of  the 
debtor,  he  would  fail,  because  the  defendant  was  not  amenable 
to  the  court  rendering  the  judgment.  In  other  words,  it  was 
-held  that  over  the  property  within  the  State  the  court  had 
jurisdiction  by  the  attachment,  but  had  none  over  his  person ; 
and  that  any  determination  of  his  liability,  except  so  far  as  was 
necessary  for  the  disposition  of  the  property,  was  invalid. 

In  Kilboum  v.  Woodworth^  5  Johns.  (N.  Y.)  87,  an  action  of 
debt  was  brought  in  New  York  upon  a  personal  judgment 
recovered  in  Massachusetts.  The  defendant  in  that  judgment 
was  not  served  with  process ;  and  the  suit  was  commenced  by 
the  attachment  of  a  bedstead  belonging  to  the  defendant,  ac- 
companied with  a  summons  to  appear,  served  on  his  wife  after 
she  had  left  her  place  in  Massachusetts.    The  court  held  that 
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the  attachment  bound  only  the  property  attached  as  -a  proceed- 
f  ing  in  rem^  and  that  it  could  not  bind  the  defendant,  obaerving, 
that  to  bind  a  defendant  personally,  when  he  was  never  person- 
ally summoned  or  had  notice  of  the  proceeding,  would  be  con- 
trary to  the  first  principles  of  justice,  repeating  the  language  in 
that  respect  of  Chief  Justice  DeGrey,  used  in  the  case  of  FUker 
T.  ian«,  8  Wils.  297,  in  1772.  See  also  Borden  v.  Fiteh,  15 
Johns.  (N.  Y.)  121,  and  the  cases  there  cited,  and  ffarris  v. 
Hardeman  et  al.,  14  How.  834.  To  the  same  purport  decisions 
are  found  in  all  the  State  courts.  In  several  of  the  cases,  the 
decision  has  been  accompanied  with  the  observation  that  a  per- 
sonal judgment  thus  recovered  has  no  binding  force  without 
the  State  in  which  it  is  rendered,  implying  that  in  such  State 
it  may  be  valid  and  binding.  But  if  the  court  has  no  juris- 
diction Qver  the  person  of  the  defendant  by  reason  of  his  non- 
residence,  and,  consequently,  no  authority  to  pass  upon  his 
personal  rights  and  obligations ;  if  the  whole  proceeding,  with- 
out service  upon  him  or  his  appearance,  is  coram  non  yudics 
and  void;  if  to  hold  a  defendant  bound  by  such  a  judgment  is 
contrary  to  the  first  principles  of  justice,  —  it  is  difficult  to -see 
how  the  judgment  can  legitimately  have  any  force  within  the 
State.  The  language  used  can  be  justified  only  on  the  gronnd 
that  there  was  no  mode  of  directly  reviewing  such  judgment  or 
impeaching  its  validity  within  the  State  where  rendered ;  and 
that,  therefore,  it  could  be  called  in  question  only  when  its 
enforcement  was  elsewhere  attempted.  In  later  cases,  this 
language  is  repeated  with  less  frequency  than  formerly,  it 
beginning  to  be  considered,  as  it  always  ought  to  have  been, 
that  a  judgment  which  can  be  treated  in  any  State  of  this  Umon 
as  contrary  to  the  first  principles  of  justice^  and  as  an  absolute 
nullity,  because  rendered  without  any  jurisdiction  of  the  tribu- 
nal over  the  party,  is  not  entitled  to  any  respect  in  the  State 
where  rendered.  Smith  v.  McOutchen^  38  Mo.  415;  Darranee 
V.  Preston,  18  Iowa,  396 ;  Rakes  v.  Shupe,  27  id.  465 ;  MUt)hr 
elVs  Administrator  v.  Q-ray^  18  Ind.  128. 

Be  that  as  it  may,  the  courts  of  the  United  States  are  not 
required  to  give  effect  to  judgments  of  this  character  when  any 
right  is  claimed  under  them.  Whilst  they  are  not  foreign  tri- 
bunals in  their  relations  to  the  State  'courts,  thcvy  mntsibanals 
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al  a  different  sovereignty,  exercising  a  distinct  and  ind«^p<^ndent 
jarisdiotion,  and  are  bound  to  give  to  the  judgments  of  the 
State  courts  only  the  same  faith  and  credit  which  the  courts  o) 
another  State  are  bound  to  give  to  them. 

Since  the  adoption  of  the  Fourteenth  Amendment  to  th< 
Federal  Constitution,  the  validity  of  such  judgments  may  \a 
directly  questioned,  and  their  enforcement  in  the  State  resistod 
on  the  ground  that  proceedings  in  a  court  of  justice  to  Jv$ter 
mine  the  perscoial  rights  and  obligations  of  parties  over  whom 
that  court  has  no  jurisdiction  do  not  constitute'  due  process  ol 
law.  Whatever  difficulty  may  be  experienced  ir.  giving  to 
those  terms  a  definition  which  will  embrace  eveiy  permissible 
exertion  of  power  affecting  private  rights,  and  exclude  such  as 
is  forbidden,  there  can  be  no  doubt  of  theii  meaning  when 
applied  to  judicial  proceedings.  They  then  moan  a  course  of 
legal  proceedings  according  to  those  rules  and  principles  which 
have  been  established  in  our  systems  of  jurisprudence  for  the 
protection  and  enforcement  of  private  ri^jhts.  To  give  such 
proceedings  any  validity,  there  must  be  a  tribunal  competent 
by  its  constitution  —  that  is,  by  the  law  of  its  creation  —  to 
pass  upon  the  subject-matter  of  the  suit ;  and,  if  that  involves 
merely  a  determination  of  the  personal  liability  of  the  defend- 
ant, he  must  be  brought  within  its  jurisdiction  by  servi^se  of 
process  within  the  State,  or  his  voluntary  appearance. 

Except  in  cases  affecting  the  personal  status  of  the  plaintiff, 
and  cases  in  which  that  mode  of  service  may  be  considered  to 
have  been  assented  to  in  advance,  as  hereinafter  mentioned, 
the  substituted  service  of  process  by  publication,  allowed  by 
the  law  of  Oregon  and  by  similar  laws  in  other  States,  where 
actions  are  brought  against  non-residents,  is  effectual  only 
where,  in  connection  with  process  against  the  person  for  com- 
mencing the  action,  property  in  the  State  is  brought  under  the 
control  of  the  court,  and  subjected  to  its  disposition  by  process 
adapted  to  that  purpose,  or  where  the  judgment  is  sought  as  a 
means  of  reaching  such  property  or  affecting  some  interest 
therein ;  in  other  words,  where  the  action  is  in  the  nature  of 
a  proceeding  in  rem.  As  stated  by  Cooley  in  his  Treatise  on 
Constitational  Limitations,  405,  for  any  other  purpose  than  to 
Mi^eot  the  property  of  a  non-resident  to  valid  claims  against 
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him  ill  the  State,  ^^  due  process  of  law  would  require  appear- 
ance or  personal  service  before  the  defendant  could  be  personallj 
bound  by  any  judgment  rendered." 

It  i£  true  that,  in  a  strict  sense,  a  proceeding  in  rem  is  one 
taken  directly  against  property,  and  has  for  its  object  the  dis- 
position of  the  property,  without  reference  to  the  title  of  indi- 
vidual claimants ;  but,  in  a  larger  and  more  general  sense,  the 
terms  are  applied  to  actions  between  parties,  where  the  direct 
object  is  to  reach  and  dispose  of  property  owned  by  them,  or  of 
some  interest  therein.  Such  are  cases  commenced  by  attach- 
ment against  the  property  of  debtors,  or  instituted  to  partition 
real  estate,  foreclose  a  mortgage,  or  enforce  a  lien.  So  far  as 
they  affect  property  in  the  State,  they  are  substantially  proceed- 
ings in  rem  in  the  broader  sense  which  we  have  mentioned. 

It  is  hardly  necessary  to  observe,  that  in  all  we  have  said  we 
have  had  reference  to  proceedings  in  courts  of  first  instance, 
and  to  their  jurisdiction,  and  not  to  proceedings  in  an  appellate 
tribunal  to  review  the  action  of  such  courts.  The  latter  may 
be  taken  upon  such  notice,  personal  or  constructive,  as  the 
State  creating  the  tribunal  may  provide.  They  are  considered 
as  rather  a  continuation  of  the  original  litigation  than  the 
commencement  of  a  new  action.  Nations  et  al,  v.  Johnson  et  a2., 
24  How.  195. 

It  follows  from  the  views  expressed  that  the  personal  judg- 
ment recovered  in  the  State  court  of  Oregon  against  the  plain* 
tiff  herein,  then  a  non-resident  of  the  State,  was  without  any 
validity,  and  did  not  authorize  a  sale  of  the  property  in  con- 
troversy. 

To  prevent  any  misapplication  of  the  views  expressed  in  this 
opinion,  it  is  proper  to  observe  that  we  do  not  mean  to  assert, 
by  any  thing  we  have  said,  that  a  State  may  not  authorize 
proceedings  to  determine  the  status  of  one  of  its  citizens  towards 
a  non-resident,  which  would  be  binding  within  the  State, 
though  made  without  service  of  process  or  personal  notice  to 
the  non-resident.  The  jurisdiction  which  every  State  possesses 
to  determine  the  civil  statxis  and  capacities  of  all  its  inhabitants 
involves  authority  to  prescribe  the  conditions  on  which  pro- 
ceedings affecting  them  may  be  commenced  and  carried  on 
within   its  territory.     The   State,  for  example,  has  absoluttt 
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right  to  prescribe  the  conditions  upon  which  the  marriage 
relation  between  its  own  citizens  shall  be  created,  and  the 
causes  for  which  it  may  be  dissolved.  One  of  the  parties 
guilty  of  acts  for  which,  by  the  law  of  the  State,  a  dissolution 
may  be  granted,  may  have  removed  to  a  State  where  no  disso- 
lution is  permitted.  The  complaining  party  would,  therefore, 
fail  if  a  divorce  were  sought  in  the  State  of  the  defendant ; 
and  if  application  could  not  be  made  to  the  tribunals  of  the 
complainant's  domicile  in  such  case,  and  proceedings  be  there 
instituted  without  personal  service  of  process  or  personal  notice 
to  the  offending  party,  the  injured  citizen  would  be  without 
redress.    Bish.  Marr.  and  Div.,  sect^  156. 

Neither  do  we  mean  to  assert  that  a  State  may  not  require 
a  non-resident  entering  into  a  partnership  or  association  within 
its  limits,  or  making  contracts  enforceable  there,  to  appoint  an 
agent  or  representative  in  the  State  to  receive  service  of  process 
and  notice  in  legal  proceedings  instituted  with  respect  to  such 
partnership,  association,  or  contracts,  or  to  designate  a  place 
where  such  service  may  be  made  and  notice  given,  and  provide, 
upon  their  failure,  to  make  such  appointment  or  to  designate 
such  place  that  service  may  be  made  upon  a  public  officer 
designated  for  that  purpose,  or  in  some  other  prescribed  way, 
and  that  judgments  rendered  upon  such  service,  may  not  be 
binding  upon  the  non-residents  both  within  and  without  the 
State.  As  was  said  by  the  Court  of  Exchequer  in  Vallee  v. 
I>umergue^  4  Exch.  290,  ^^  It  is  not  contrary  to  natural  jus- 
tice that  a  man  who  has  agreed  to  receive  a  particular  mode 
of  notification  of  legal  proceedings  should  be  bound  by  a  judg- 
ment in  which  that  particular  mode  of  notification  has  been 
followed,  even  though  he  may  not  have  actual  notice  of  them.'' 
See  also  The  Lafayette  Insurance  Co.  v.  French  et  al.^  18  How. 
404,  and  GHllespie  v.  Commereial  Mutual  Marine  Insurance  Co.^ 
12  Gray  (Mass.),  201.  Nor  do  we  doubt  that  a  State,  on 
creating  corporations  or  other  institutions  for  pecuniary  or 
charitable  purposes,  may  provide  a  mode  in  which  their  con- 
duct may  be  investigated,  their  obligations  enforced,  or  their 
charters  revoked,  which  shall  require  other  than  personal  seiv 
vice  upon  their  officers  or  members.  Parties  becoming  mem- 
bers of  such   corporations   or  institutions  would  hold  tbeir 
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interest  subject  to  the  conditions  prescribed  by  law.     Copin  y. 
Adamson^  Law  Rep.  9  Ex.  845. 

In  the  present  case,  there  is  no  feature  of  this  kind,  and,  con- 
sequently, no  consideration  of  what  would  be  the  effect  of  such 
legislation  in  enforcing  the  contract  of  a  non-resident  can  arise. 
The  question  here  respects  only  the  validity  of  a  money  judg- 
ment rendered  in  one  State,  in  an  action  upon  a  simple  con- 
tract against  the  resident  of  another,  without  service  of  process 
upon  him,  or  his  appearance  therein. 

Judgment  affirmed* 

Mb.  Justice  Hunt  dissenting. 

I  am  compelled  to  dissent  from  the  opinion  and  judgment 
of  the  court,  and,  deeming  the  question  involved  to  be  important, 
I  take  leave  to  record  my  views  upon  it. 

The  judgment  of  the  court  below  was  placed  upon  the  ground 
that  the  provisions  of  the  statute  were  not  complied  with. 
This  is  of  comparatively  little  importance,  as  it  affects  the 
present  case  only.  The  judgment  of  this  court  is  based  upon 
the  theory  that  the  legislature  had  no  power  to  pass  the  law 
in  question ;  that  the  principle  of  the  statute  is  vicious,  and 
every  proceeding  under  it  void.  It,  therefore,  affects  all  like 
cases,  past  and  future,  and  in  every  State. 

The  precise  case  is  this:  A  statute  of  Oregon  authorizes 
suits  to  be  commenced  by  the  service  of  a  summons.  In  the 
case  of  a  non-resident  of  the  State,  it  authorizes  the  service  of 
the  summons  to  be  made  by  publication  for  not  less  than  six 
weeks,  in  a  newspaper  published  in  the  county  where  the  action 
is  commenced.  A  copy  of  the  summons  must  also  be  sent  by 
mail,  directed  to  the  defendant  at  his  place  of  residence,  unless 
it  be  shown  that  the  residence  is  not  known  and  cannot  be 
ascertained.  It  authorizes  a  judgment  and  execution  to  be 
obtained  in  such  proceeding.  Judgment  in  a  suit  commenced 
by  one  Mitchell  in  the  Circuit  Court  of  Multnomah  County, 
where  the  summons  was  thus  served,  was  obtained  against 
Neff,  the  present  plaintiff ;  and  the  land  in  question,  situate  in 
Multnomah  County,  was  bought  by  the  defendant  Pennoyer, 
at  a  sale  upon  the  judgment  in  such  suit.  This  court  now 
holds,  that,  by  reason  of  the  absence  of  a  pei*sonal  service  of 
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the  summons  on  the  defendant,  the  Circuit  Court  of  Oregon 
had  no  jurisdiction,  its  judgment  could  not  authorize  the  sale 
of  land  in  said  county,  and,  as  a  necessary  result,  a  purchaser 
of  land  under  it  obtained  no  title ;  that,  as  to  the  former  owner, 
it  is  a  case  of  depriving  a  person  of  his  property  without  due 
process  of  law. 

In  my  opinion,  this  decision  is  at  variance  with  the  long- 
()stablished  practice  under  the  statutes  of  the  States  of  this 
Union,  is  unsound  in  principle,  and,  I  fear,  may  be  disastrous 
in  its  effects.  It  tends  to  produce  confusion  in  titles  which 
have  been  obtained  under  similar  statutes  in  existence  for 
nearly  a  century;  it  invites  litigation  and  strife,  and  over 
throws  a  wellnsettled  rule  of  property. 

The  result  of  the  authorities  on  the  subject,  and  the  sound 
conclusions  to  be  drawn  from  the  principles  which  should  gov 
em  the  decision,  as  1  shall  endeavor  to  show,  are  these :  — 

1.  A  sovereign  State  must  necessarily  have  such  control  over 
the  real  and  personal  property  actually  being  within  its  limits, 
as  that  it  may  subject  the  same  to  the  payment  of  debts  justly 
due  to  its  citizens. 

2.  This  result  is  not  altered  by  the  circumstance  that  the 
owner  of  the  property  is  non-resident,  and  so  absent  from  the 
State  that  legal  process  cannot  be  served  upon  him  personally. 

8.  Personal  notice  of  a  proceeding  by  which  title  to  property 
is  passed  is  not  indispensable  ;  it  is  competent  to  the  State  to 
authorize  substituted  service  by  publication  or  otherwise,  as 
the  commencement  of  a  suit  against  non-residents,  the  judgment 
in  which  will  authorize  the  sale  of  property  in  such  State. 

4.  It  belongs  to  the  legislative  power  of  the  State  to  deter- 
mine what  shall  be  the  modes  and  means  proper  to  be  adopted 
to  give  notice  to  an  absent  defendant  of  the  commencement  of 
a  suit ;  and  if  they  are  such  as  are  reasonably  likely  to  commu- 
nicate to  him  information  of  the  proceeding  against  him,  and 
arc  in  good  faith  designed  to  give  him  such  information,  and 
an  opportunity  to  defend  is  provided  for  him  in  the  event  of 
bis  appearance  in  the  suit,  it  is  not  competent  to  the  judiciary 
to  declare  that  such  proceeding  is  void  as  not  being  by  due 
process  of  law. 

6.  Whether  the  property  of  such  non-resident  shall  be  seized 
VOL.  ▼.  47 
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upon  attachment  as  the  commencement  of  a  suit  which  shaU 
be  carried  into  judgment  and  execution,  upon  which  it  shall 
then  be  sold,  or  whether  it  shall  be  sold  upon  an  execution  and 
judgment  without  such  preliminary  seizure,  is  a  matter  not  of 
constitutional  power,  but  of  municipal  regulation  only. 

To  say  that  a  sovereign  State  has  the  power  to  ordain  that 
the  property  of  non-residents  within  its  territory  may  be  sub- 
jected to  the  payment  of  debts  due  to  its  citizens,  if  the  prop- 
erty is  levied  upon  at  the  commencement  of  a  suit,  but  that  it 
has  not  such  power  if  the  property  is  levied  .upon  at  the  end  of 
the  suit,  is  a  refinement  and  a  depreciation  of  a  great  general 
principle  that,  in  my  judgment,  cannot  be  sustained. 

A  reference  to  the  statutes  of  the  different  States,  and  to  the 
statutes  of  the  United  States,  and  to  the  decided  cases,  and  a 
consideration  of  the  principles  on  which  they  stand,  will  more 
clearly  exhibit  my  view  of  the  question. 

The  statutes  are  of  two  classes :  first,  those  which  authorize 
the  commencement  of  actions  by  publication,  accompanied  by 
an  attachment  which  is  levied  upon  property,  more  or  less,  of 
an  absent  debtor ;  second,  those  giving  the  like  mode  of  com- 
mencing a  suit  without  an  attachment. 

The  statute  of  Or^on  relating  to  publication  of  summons, 
9upra^  p.  718,  Uhder  which  the  question  arises,  is  nearly  a 
transcript  of  a  series  of  provisions  contained  in  the  New  York 
statute,  adopted  thirty  years  since.  The  latter  authorizes  the 
commencement  of  a  suit  against  a  non-resident  by  the  publi- 
cation of  an  order  for  his  appearance,  for  a  time  not  less  than 
six  weeks,  in  such  newspapers  as  shall  be  most  likely  to  give 
notice  to  him,  and  the  deposit  of  a  copy  of  the  summons  and 
complaint  in  the  post-office,  directed  to  him  at  his  residence,  if 
it  can  be  ascertained ;  and  provides  for  the  allowance  to  defend 
the  action  before  judgment,  and  within  seven  years  after  its 
rendition,  upon  good  cause  shown,  and  that,  if  the  defence  be 
successful,  restitution  shall  be  ordered.  It  then  declares :  ^^  But 
the  title  to  property  sold  under  such  judgment  to  a  purchaser 
in  good  faith  shall  not  be  thereby  affected."  Code,  sects.  84, 
86 ;  6  Edm.  Rev.  Stat,  of  N.  Y.,  pp.  87-89. 

Provisions  similar  in  their  effect,  in  authorizing  the  com- 
taencement  of  suits  by  attachment  against  absent  debtors,  in 
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which  all  of  the  property  of  the  absent  debtor,  real  and  per- 
sonal, not  merely  that  seized  upon  the  attachment,  is  placed 
under  the  control  of  trustees,  who  sell  it  for  the  benefit  of  all 
the  creditors,  and  make  just  distribution  thereof,  conveying 
absolute  title  to  the  property  sold,  have  been  upon  the  statute- 
book  of  New  York  for  more  than  sixty  years.  2  id.,  p.  2  and 
following ;  1  Rev.  Laws,  1818,  p.  167. 

The  statute  of  New  York,  before  the  Code,  respecting  pro- 
ceedings in  chancery  where  absent  debtors  are  parties,  had 
long  been  in  use  in  that  State,  and  was  adopted  in  all  cases 
of  chancery  jurisdiction.  Whenever  a  defendant  resided  out  of 
the  State,  his  appearance  might  be  compelled  by  publication  in 
the  manner  pointed  out.  A  decree  might  pass  against  him, 
and  performance  be  compelled  by  sequestration  of  his  real  or 
personal  property,  or  by  causing  possession  of  bpecific  property 
to  be  delivered,  where  that  relief  is  sought.  The  relief  was  not 
confined  to  cases  of  mortgage  foreclosure,  or  where  there  was  a 
specific  claim  upon  the  property,  but  included  cases  requiring 
the  payment  of  money  as  well.  2  Edm.  Rev.  Stat.  N.  Y.,  pp. 
198-196;  186,  m. 

I  doubt  not  that  many  valuable  titles  are  now  held  by  virmie 
of  the  provisions  of  these  statutes. 

The  statute  of  California  authorizes  the  service  of  a  summons 
on  a  non-resident  defendant  by  publication,  permitting  him  to 
come  in  and  defend  upon  the  merits  within  one  year  after  the 
entry  of  judgment.  Code,  sects.  10,412,  10,473.  In  its  general 
character  it  is  like  the  statutes  of  Oregon  and  New  York, 
already  referred  to. 

The  Code  of  Iowa,  sect.  2618,  that  of  Nevada,  sect.  1093, 
and  that  of  Wisconsin,  are  to  the  same  general  effect.  The 
Revised  Statutes  of  Ohio,  sects.  70,  75,  2  Swan  &  Critchfield, 
provide  for  a  similar  publication,  and  that  the  defendant  may 
come  in  to  defend  within  five  years  after  the  entry  of  the  judg- 
ment, but  that  the  title  to  property  held  by  any  purchaser  in 
good  faith  under  the  judgment  shall  not  be  affected  thereby. 

The  attachment  laws  of  New  Jersey,  Nixon  Dig.  (4th  ed.), 
p.  66,  ar**  like  those  of  New  York  already  quoted,  by  which 
title  may  be  transferred  to  all  the  property  of  a  non-resident 
debtor.    And  the  provisions  of  the  Pennsylvania  statute  rega- 
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luting  proceedings  in  equity,  Brightly's  Purden's  Dig.,  p.  5988, 
aeots.  51, 52,  give  the  same  authority  in  substance,  and  the  same 
result  is  produced  as  under  the  New  York  statute. 

Without  going  into  a  wearisome  detail  of  the  statutes  of  the 
yarious  States,  it  is  safe  to  say  that  nearly  every  State  in  the 
Union  provides  a  process  by  which  the  lands  and  other  property 
of  a  non-resident  debtor  may  be  subjected  to  the  payment  of 
his  debts,  through  a  judgment  or  decree  against  the  owner, 
obtained  upon  a  substituted  service  of  the  summons  or  writ 
commencing  the  action. 

The  principle  of  substituted  service  is  also  a  rule  of  property 
under  the  statutes  of  the  United  States. 

The  act  of  Congress  ^^  to  amend  the  law  of  the  District  of 
Columbia  in  relation  to  judicial  proceedings  therein,*'  approved 
Feb.  28, 1867,  14  Stat.  403,  contains  the  same  general  provi- 
sions. It  enacts  (sect.  7)  that  publication  may  be  substituted 
for  personal  service,  when  the  defendant  cannot  be  found,  in 
suits  for  partition,  divorce,  by  attachment,  for  the  foreclosure 
of  mortgages  and  deeds  of  trust,  and  for  the  enforcement  of 
mechanics'  liens  and  all  other  liens  against  real  or  personal 
property,  and  in  all  actions  at  law  or  in  equity  having  for  their 
immediate  object  the  enforcement  or  establishment  of  any  law- 
ful right,  claim,  or  demand  to  or  against  any  real  or  personal 
property  within  the  jurisdiction  of  the  court. 

A  following  section  points  out  the  mode  of  proceeding,  and 
closes  in  these  words :  — 

^  The  decree,  besides  subjecting  the  thing  upon  which  the  lien 
has  attached  to  the  satisfaction  of  the  plaintiff's  demand  against 
the  defendant,  shall  adjudge  that  the  plaintiff  recover  his  demand 
against  the  defendant,  and  that  he  may  have  execution  thereof  as 
at  biw."    Sect.  10. 

A  formal  judgment  against  the  debtor  is  thus  authorized,  by 
means  of  which  any  other  property  of  the  defendant  within 
the  jurisdiction  of  the  court,  in  addition  to  that  which  is  the 
subject  of  the  lien,  may  be  sold,  and  the  title  transferred  to  the 
purchaser. 

All  these  statutes  are  now  adjudged  to  be  unconstitutional 
and  void.    The  titles  obtained  under  them  are  not  of  the  value 
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of  the  paper  on  whicli  they  are  recorded,  except  where  a  pr^ 
fiminary  attachment  was  iobueJ. 

Some  of  the  statutes  and  seyeral  of  the  authorities  I  cite  go 
further  than  the  present  oase  requires.  In  this  case,  property 
lying  lu  the  State  where  the  suit  was  brought,  owned  by  the 
non-resident  debtor,  was  sold  upon  the  judgment  against  him  ; 
and  it  is  on  the  title  to  that  property  that  the  controversy 
turns. 

The  question  whether,  in  a  suit  commenced  like  the  present 
one,  a  judgment  can  be  obtained,  which,  if  sued  upon  in  another 
State,  will  be  conclusive  against  the  debtor,  is  not  before  us ; 
nor  does  the  question  arise  as  to  the  faith  and  credit  to  be 
given  in  one  State  to  a  judgment  recovered  in  another.  The 
learning  on  that  subject  is  not  applicable.  The  point  is  simply 
whether  land  lying  in  the  same  State  may  be  subjected  to  pro- 
cess at  the  end  of  a  suit  thus  commenced. 

It  is  here  necessary  only  to  maintain  the  principle  laid 
down  by  Judge  Cooley  in  his  work  on  Constitutional  Limita- 
tions, p.  404,  and  cited  by  Mr.  Justice  Field  in  Qalpin  v.  Page^ 
8  Sawyer,  93,  in  these  words :  — 

^  The  &ct  that  process  was  not  personally  served  is  a  conclusive 
objection  to  the  judgment  as  a  personal  claim,  unless  the  defendant 
caused  his  appearance  to  be  entered  in  the  attachment  proceedings. 
Where  a  party  has  property  in  a  State,  and  resides  elsewhere,  his 
property  is  justly  subject  to  all  valid  claims  that  may  exist  against 
him  there;  but  beyond  this,  due  process  of  law  would  require 
appearance  or  personal  service  before  the  defendant  could  be  per- 
sonally bound  by  any  judgment  rendered.'' 

The  learned  author  does  not  make  it  a  condition  that  there 
should  be  a  preliminary  seizure  of  the  property  by  attachment ; 
he  lays  down  the  rule  that  all  a  person's  property  in  a  State 
may  be  subjected  to  all  valid  claims  there  existing  against 
him. 

The  objection  now  made,  that  suits  commenced  by  substi- 
tuted Bervice,  as  by  publication,  and  judgments  obtained  without 
actual  notice  to  the  debtor,  are  in  violation  of  that  constitu- 
tional provision  that  no  man  shall  be  deprived  of  his  property 
**  without  du3  process  of  law,"  has  often  been  presented. 

In  MaUeT  }f  the  Umpire  City  Bank,  18  N.  Y.  199,  which 


742  Penmoteb  v.  Neff.  [Sup.  Ol 

WM  a  statntory  proceeding  to  establish  and  to  enforce  the 
responsibility  of  the  stockholders  of  a  banking  corporation,  and 
the  proceedings  in  which  resulted  in  a  personal  judgment 
against  the  stockholders  for  the  amount  found  due,  the  eminent 
and  learned  Judge  Denio,  speaking  as  the  organ  of  the  Court 
of  Appeals,  says :  — 

*^  The  notice  of  hearing  is  to  be  personal,  or  by  service  at  the 
residence  of  the  parties  who  live  in  the  county,  or  by  advertisement 
as  to  others.  It  may,  therefore,  happen  that  some  of  the  persons 
who  are  made  liable  will  not  have  received  actual  notice,  and  the 
question  is,  whether  personal  service  of  process  or  actual  notice  to 
the  party  is  essential  to  constitute  due  process  of  law.  We  have 
not  been  referred  to  any  adjudication  holding  that  no  man's  right 
of  property  can  be  affected  by  judicial  proceedings  unless  he  have 
personal  notice.  It  may  be  admitted  that  a  statute  which  should 
authorize  any  debt  or  damages  to  be  adjudged  against  a  person 
upon  a  purely  ex  parte  proceeding,  without  a  pretence  of  notice  or 
any  provision  for  defending,  would  be  a  violation  of  the  Constitu- 
tion, and  be  void ;  but  wliere  the  legislature  has  prescribed  a  kind 
of  notice  by  which  it  is  reasonably  probable  that  the  party  pro- 
ceeded against  will  be  apprised  of  what  is  going  on  against  him, 
and  an  opportunity  is  afforded  him  to  defend,  I  am  of  the  opinion 
that  the  courts  have  not  the  power  to  pronounce  the  proceeding 
illegal.  The  legislature  has  uniformly  acted  upon  that  understand- 
ing of  the  Constitution." 

Numerous  provisions  of  the  statutes  of  the  State  are  com- 
mented upon,  after  which  he  proceeds :  — 

*^  Various  prudential  regulations  are  made  with  respect  to  these 
remedies ;  but  it  may  possibly  happen,  notwithstanding  all  these 
precautions,  that  a  citizen  who  owes  nothing,  and  has  done  none  of 
the  acts  mentioned  in  the  statute,  may  be  deprived  of  his  estate, 
without  any  actual  knowledge  of  the  process  by  which  it  has  been 
taken  from  him.  If  we  hold,  as  we  must  in  order  to  sustain  this 
legislation,  that  the  Constitution  does  not  positively  require  per- 
sonal notice  in  order  to  constitute  a  legal  proceeding  due  process  of 
law,  it  then  belongs  to  the  legislature  to  determine  whether  the 
case  calls  for  this  kind  of  exceptional  legislation,  and  what  manner 
of  constructive  notice  shall  be  sufficient  to  reasonably  apprise  the 
party  proceeded  against  of  the  legal  steps  which  are  taken  against' 
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In  Happy  t.  Mo9her^  48  id.  818,  the  conrt  say :  -* 

**  An  approved  definition  of  due  process  of  law  is  '  law  in  its 
regular  administration  through  courts  of  justice.'  2  Kent,  Com.  18. 
It  need  not  be  a  legal  proceeding  according  to  the  course  of  the 
oomtiion  law,  neither  must  there  be  personal  notice  to  the  party 
whose  property  is  in  question.  It  is  sufficient  if  a  kind  of  notice  is 
provided  by  which  it  is  reasonably  probable  that  the  party  pro- 
ceeded against  will  be  apprised  of  what  is  going  on  against  him, 
and  an  opportunity  afforded  him  to  defend." 

The  same  language  is  used  in  We9terveU  v.  Oregg^  12  id. 
202,  and  in  Campbell  v.  Hvans^  45  id.  856.  CampbeU  v.  Evan$ 
and  The  Empire  City  Bank  are  cases  not  of  proceedings  against 
property  to  enforce  a  lien  or  claim ;  but  in  each  of  them  a  per- 
sonal judgment  in  damages  was  rendered  against  the  paity 
complaining. 

It  is  undoubtedly  true,  that,  in  many  cases  where  the  question 
respecting  due  process  of  law  has  arisen,  the  case  in  hand  was 
that  of  a  proceeding  in  rem.  It  is  true,  also,  as  is  asserted, 
that  the  process  of  a  State  cannot  be  supposed  to  run  beyond 
its  own  territory.  It  is  equally  true,  however,  that,  in  every 
instance  where  the  question  has  been  presented,  the  validity 
of  substituted  service,  which  is  used  to  subject  property  within 
the  State  belonging  to  a  non-resident  to  a  judgment  obtained 
by  means  thereof,  has  been  sustained.  I  have  foiind  no  case 
in  which  it  is  adjudged  that  a  statute  must  require  a  prelimi- 
nary seizure  of  such  property  as  necessary  to  the  validity  of  the 
proceeding  against  it,  or  that  there  must  have  been  a  previous 
specific  lien  upon  it ;  that  is,  I  have  found  no  case  where  such 
has  been  the  judgment  of  the  court  upon  facts  making  neces- 
sary the  decision  of  the  point.  On  the  contrary,  in  the  case 
of  the  attachment  laws  of  New  York  and  of  New  Jersey,  which 
distribute  all  of  the  non-resident's  property,  not  merely  that 
levied  on  by  the  attachment,  and  in  several  of  the  reported 
cases  already  referred  to,  where  the  judgment  was  sustained, 
neither  of  these  preliminary  facts  existed. 

The  case  of  Galpin  v.  Page^  reported  in  18  Wall.  850,  and 
again  in  8  Sawyer,  98,  is  cited  in  hostility  to  the  views  I  have 
eacpressed.    There  may  be  general  expressions  which  will  justify 
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tliis  saggestioH)  but  the  judgment  is  in  hannony  -with  those 
principles.  In  the  case  as  reported  in  this  court,  it  was  held  that 
the  title  of  the  purchaser  under  a  decree  against  a  non-resident 
infant  was  invalid,  for  two  reasons :  Ist,  That  there  was  no  juris- 
diction of  the  proceeding  under  the  statute  of  California,  on 
accourt  of  the  entire  absence  of  an  affidavit  of  non-residence, 
and  of  diligent  inquiry  for  the  residence  of  the  debtor ;  2d,  the 
absence  of  any  order  for  publication  in  Eaton's  case,  —  both  of 
wbich  are  conditions  precedent  to  the  jurisdiction  of  the  court 
to  take  any  action  on  the  subject.  The  title  was  held  void, 
also,  for  the  reason  that  the  decree  under  which  it  was  obtained 
had  been  reversed  in  the  State  court,  and  the  title  was  not 
taken  at  the  sale,  nor  held  then  by  a  purchaser  in  good  faith, 
the  purchase  being  made  by  one  of  the  attomeyp  in  the  suit, 
and  the  title  being  transferred  to  his  law  partner  after  the 
reversal  of  the  decree.  The  court  held  that  there  was  a  failure 
of  jurisdiction  in  the  court  under  which  the  plaintiff  claimed 
title,  and  that  he  could  not  recover.  The  learned  justice  who 
delivered  the  opinion  in  the  Circuit  Court  and  in  this  court 
expressly  affirms  the  authority  of  a  State  over  persons  not  only, 
but  property  as  well,  within  its  limits,  and  this  by  means  of  a 
substituted  service.  The  judgment  so  obtained,  he  insists,  can 
properly  be  used  as  a  means  of  reaching  property  within  the 
State,  which  is  thus  brought  under  the  control  of  the  court 
and  subjected  to  its  judgment.  This  is  the  precise  point  in 
controversy  in  the  present  action. 

The  case  of  Cooper  v.  Reynolds^  10  Wall.  808,  is  cited  for 
the  same  purpose.*  There  the  judgment  of  the  court  below, 
refusing  to  give  effect  to  a  judgment  obtained  upon  an  order  of 
publication  against  a  non-resident,  was  reversed  in  this  court. 
The  suit  was  commenced,  or  immediately  accompanied  (it  is 
not  clear  which),  by  an  attachment  which  was  levied  upon  the 
real  estate  sold,  and  for  the  recovery  of  which  this  action  was 
brought.  This  court  sustained  the  title  founded  upon  the  suit 
commenced  against  the  non-resident  by  attachment.  In  the 
opinion  delivered  in  that  case  there  may  be  remarks,  by  way  of 
argument  or  illustration,  tending  to  show  that  a  judgment 
obtained  in  a  suit  not  commenced  by  the  levy  of  an  attachment 
will  not  give  title  to  land  purchased  under  it.     They  arei 
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however,  extra-judicial,  the  decision  itself  sustaining  the  judg- 
ment obtained  under  the  State  statute  by  publication. 

Webster  y.  Eeid^  11  How.  487,  is  also  cited.  There  the  action 
involved  the  title  to  certain  lands  in  the  State  of  Iowa,  being 
lands  formerly  belonging  to  the  half-breeds  of  the  Sac  and  Fox 
tribes ;  and  title  was  claimed  against  the  Indian  right  under  the 
statutes  of  June  2,  18S8,  and  January,  1889.  By  these  stat- 
utes, commissioners  were  appointed  who  were  authorized  to 
hear  claims  for  accounts  against  the  Indians,  and  commence 
actions  for  the  same,  giving  a  notice  thereof  of  eight  weeks  in 
the  Iowa  ^^  Territorial  Grazette,"  and  to  enter  up  judgments 
which  should  be  a  lien  on  the  lands.  It  was  provided  that  it 
should  not  be  necessary  to  name  the  defendants  in  the  suits, 
but  the  words  **  owners  of  the  half-breed  lands  lying  in  Lee 
County "  should  be  a  sufficient  designation  of  the  defendants 
in  such  suits ;  and  it  provided  that  the  trials  should  be  by  the 
court,  and  not  by  a  jury.  It  will  be  observed  that  the  lands 
were  not  only  within  the  limits  of  the  territory  of  Iowa,  but 
that  all  the  Indians  who  were  made  defendants  under  the 
name  mentioned  were  also  residents  of  Iowa,  and,  for  aught 
that  appears  to  the  contrary,  of  the  very  county  of  Lee  in 
which  the  proceeding  was  taken.  Non-residence  was  not  a  fact 
in  the  case.  Moreover,  they  were  Indians,  and,  presumptively, 
not  citizens  of  any  State ;  and  the  judgments  under  which  the 
lands  were  sold  were  rendered  by  the  commissionefs  for  their 
own  services  imder  the  act. 

The  court  found  abundant  reasons,  six  in  number,  for  refus- 
ing to  sustain  the  title  thus  obtained.  The  act  was  apparently 
an  attempt  dishonestly  to  obtain  the  Indian  title,  and  not  in- 
tended to  give  a  substitution  for  a  personal  service  which  would 
be  likely,  or  was  reasonably  designed,  to  reach  the  persons  to 
be  affected. 

The  case  of  Voorhees  t.  Jackson^  10  Pet.  449,  affirmed  the 
title  levied  under  the  attachment  laws  of  Ohio,  and  laid  down 
the  principle  of  assuming  that  all  had  been  rightly  done  by  a 
court  having  general  jurisdiction  of  the  subject-matter. 

In  Cooper  t.  Smithy  25  Iowa,  269,  it  is  said,  that  where  no 
process  is  served  on  the  defendant,  nor  property  attached,  nor 
garnishee  charged,  nor  appearance  entei%d,  a  judgment  based 
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on  a  pablication  of  the  pendency  of  the  suit  will  be  void,  and 
may  be  impeached,  collaterally  or  otherwise,  and  forms  no  bar 
to  a  recovery  in  opposition  to  it,  nor  any  foundation  for  a  title 
claimed  under  it  The  langraage  is  very  general,  and  goes 
much  beyond  the  requirement  of  the  case,  which  was  an  appeal 
from  a  personal  judgment  obtained  by  publication  against  the 
defen<lant,  and  where,  as  the  court  say,  the  petition  was  not 
properly  verified.  All  that  the  court  decided  was  that  this  judg- 
ment should  be  reversed.  This  is  quite  a  different  question  from 
the  one  before  us.  Titles  obtained  by  purchase  at  a  sale  upon  an 
erroneous  judgment  are  generally  good,  although  the  judgment 
itself  be  afterwards  reversed.     Me  Goon  v.  Scales^  9  Wall.  811. 

In  Darranee  v.  Prestariy  18  Iowa,  896,  the  distinction  is 
pointed  out  between  the  validity  of  a  judgment  as  to  the  amount 
realized  from  the  sale  of  property  within  the  jurisdiction  of 
the  court  and  its  validity  beyond  that  amount.  Pieqaet  v. 
Swan^  5  Mas.  35;  Bisaell  v.  Brigg%^  9  Mass.  462;  Ewer  v. 
Coffin^  1  Cush.  (Mass.)  28,  are  cited ;  but  neither  of  them  in 
its  facts  touches  the  question  before  us. 

In  Drake  on  Attachment,  the  rule  is  laid  down  in  very  gen- 
eral language ;  but  none  of  the  cases  cited  by  him  will  control 
the  present  case.    They  are  the  following:  — 

Eaton  V.  Bridger^  88  N.  H.  228,  was  decided  upon  the  pecul- 
iar terms  of  the  New  Hampshire  statute,  which  forbids  the 
entry  of  a  judgment,  unless  the  debtor  was  served  with  process, 
or  actually  appeared  and  answered  in  the  suit.  The  court  say 
the  judgment  was  "  not  only  unauthorized  by  law,  but  rendered 
in  violation  of  its  express  provisions." 

Johnson  V.  Bodge  was  a  proceeding  in  the  same  action  to 
obtain  a  reversal  on  appeal  of  the  general  judgment,  and  did 
not  arise  upon  a  contest  for  property  sold  under  the  judgment. 
Carleton  v.  Waahinfftan  Insurance  Oo.y  86  id.  162,  and  Bniee  v. 
ClatUman^  46  id.  87,  are  to  the  same  effect  and  upon  the  same 
statute. 

Smith  V.  MeCutcheny  88  Mo.  416,  was  a  motioa  in  the  former 
suit  to  set  aside  the  execution  by  a  garnishee,  and  it  was  held 
that  the  statute  was  intended  to  extend  to  that  class  of  cases. 
AbboU  V.  Shepardy  44  id.  278,  is  to  the  same  effect,  and  is  based 
upon  SmUk  v.  MeCvitdhen^  supra. 
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So  in  Eastman  v.  Wadleigh^  65  Me.  251,  the  qnestion  aroae 
in  debt  on  the  judgment,  not  upon  a  holding  of  land  purchased 
under  the  judgment.  It  was  decided  upon  the  express  language 
of  tlie  statute  of  Maine,  strongly  implying  the  power  of  the 
legislature  to  make  it  otherwise,  had  they  so  chosen. 

It  is  said  that  the  case  where  a  preliminary  seizure  has  been 
made,  and  jurisdiction  thereby  conferred,  differs  from  that 
where  the  property  is  seized  at  the  end  of  the  action,  in  this : 
in  the  first  case,  the  property  is  supposed  to  be  so  near  to  its 
owner,  that,  if  seizure  is  made  of  it,  he  will  be  aware  of  the 
fact,  and  have  his  opportunity  to  defend,  and  jurisdiction  of  the 
person  is  thus  obtained.  This,  however,  is  matter  of  discretion 
and  of  judgment  only.  Such  seizure  is  not  in  itself  notice  to 
the  defendant,  and  it  is  not  certain  that  he  will  by  that  means 
receive  notice.  Adopted  as  a  means  of  communicating  it,  and 
although  a  very  good  means,  it  is  not  the  only  one,  nor  neces- 
sarily better  than  a  publication  of  the  pendency  of  the  suit,  made 
with  an  honest  intention  to  reach  the  debtor.  Who  shall  as- 
sume to  say  to  the  legislature,  that  if  it  authorizes  a  particular 
mode  of  giving  notice  to  a  debtor,  its  action  may  be  sustained, 
but,  if  it  adopts  any  or  all  others,  its  action  is  unconstitutional 
and  void  ?  The  rule  is  universal,  that  modes,  means,  questions 
of  expediency  or  necessity,  are  exclusively  within  the  judgment 
of  the  legislature,  and  that  the  judiciary  cannot  review  them. 
This  has  been  so  held  in  relation  to  a  bank  of  the  United 
States,  to  the  legal-tender  act,  and  to  cases  arising  under  other 
provisions  of  the  Constitution. 

In  Jarvis  v.  Barrett^  14  Wis.  591,  such  is  the  holding.  The 
court  say :  — 

**  The  essential  fact  on  which  the  publication  is  made  to  depend 
is  property  of  the  defendant  in  the  State,  and  not  whether  it  has 
been  attached.  .  .  .  There  is  no  magic  about  the  writ  [of  attach- 
ment] which  should  make  it  the  exchisive  remedy.  The  same  leg- 
islative power  which  devised  it  can  devise  some  other,  and  declare 
that  it  shall  have  the  same  force  and  effect.  The  particular  means 
to  be  used  are  always  within  the  control  of  the  legislature,  so  that 
the  end  be  not  beyond  the  scope  of  legislative  power.** 

If  the  legislature  shall  think  that  publication  and  deposit  in 
the  post-office  are  likely  to  give  the  notice,  there  seems  to  be 
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nothing  in  the  nature  of  things  to  prevent  their  adoption  in 
lieu  of  the  attachment.  The  point  of  power  cannot  be  thus 
controlled. 

That  a  State  can  subject  land  within  its  limits  belonging  to 
non-resident  owners  to  debts  due  to  its  own  citizens  as  it  can 
legislate  upon  all  other  local  matters ;  that  it  can  prescribe  the 
mode  and  process  by  which  it  is  to  be  reached,  —  seems  to  me 
very  plain. 

I  am  not  willing  to  declare  that  a  sovereign  State  cannot 
subject  the  land  within  its  limits  to  the  payment  of  debts 
due  to  its  citizens,  or  that  the  power  to  do  so  depends  upon 
the  fact  whether  its  statute  shall  authorize  the  property  to  be 
levied  upon  at  the  commencement  of  the  suit  or  at  its  termi- 
nation. This  is  a  matter  of  detail,  and  I  am  of  opinion,  that 
if  reasonable  notice  be  given,  with  an  opportunity  to  defend 
when  appearance  is  made,  the  question  of  power  will  be  fully 
satisfied. 


United  States  v.  Mbios. 

The  deputy-clerk,  crier,  and  messenger!  of  the  Supreme  Court  of  the  District 
of  Columbia  are  not  entitled  to  the  twenty  per  cent  additional  compensatioD 
granted  by  the  Joint  resolution  of  Congress  approved  Feb.  28, 1867  (14  Sta* 


Appeal  from  the  Court  of  Claims. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Assistant  Attorney- General  Smith  for  the  United  States. 
Mr.  A.  0-.  Riddle  and  Mr.  Francis  Miller^  contra. 

Mb.  Jitstigb  Milleb  delivered  the  opinion  of  the  court. 

Of  the  appellees,  one  was  a  deputy-clerk  of  the  Supreme 
Court  of  the  District  of  Columbia,  another  was  the  crier  of  that 
court,  and  two  others  were  messengers.  They  each  sued  in  the 
Court  of  Claims  to  recover  the  additional  compensation  allowed 
to  certain  employes  of  the  government  by  the  joint  resolution  of 
Congress  of  Feb.  28, 1867.     14  Stat.  569. 
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The  Court  of  Claims  finds  the  above  facts,  and  while  it  says, 
in  what  purports  to  be  an  opinion,  that  it  believes  that  the 
resolution  refers  to  clerks  and  employes  of  the  executive  branches 
of  the  government  alone,  and  does  not  extend  to  those  of  the 
judiciary,  it  nevertheless  renders  a  judgment  for  the  claimants. 

We  concur  with  the  Court  of  Claims  in  the  opinion  that  the 
resolution  does  not  extend  to  the  officers  and  employes  of  the 
judicial  department  of  the  government,  and.  though  in  some 
instances  it  may  not  be  easy  to  say  to  which  department  a 
claimant  may  belong,  we  have  no  difficulty  in  holding  that 
each  of  the  present  claimants  belongs  to  that  department. 

The  deputy-clerk,  Meigs,  whose  case  is  the  principal  one, 
was  appointed  by  the  clerk  of  the  court,  and  the  latter  was 
appointed  by  the  court.  The  deputy  served  at  a  salary  fixed 
by  contract  between  him  and  the  clerk.  He  was  also  paid  by 
the  clerk,  and  worked  for  the  clerk,  and  performed  services 
which  it  was  the  duty  of  the  clerk  to  perform,  and  for  which 
the  clerk  received  compensation  by  fees  paid  by  the  litigants 
for  whom  those  services  were  rendered.  It  is  very  difficult 
to  see  how  this  deputy-clerk  can  be  called  an  employ^  of  the 
government  at  all.  The  government  was  never  liable  to  him 
for  any  salary  at  any  time,  and,  if  the  principal  clerk  had  failed 
to  pay  him  the  $2,000,  the  government  clearly  would  not  have 
been  liable  for  it.  How,  then,  can  it  be  liable  for  the  addi« 
tional  twenty  per  cent? 

Mulloy,  the  crier,  and  Taylor  and  Grimes,  the  messengers, 
were  employ^  of  the  court,  —  the  first  appointed  by  the  court 
md  the  others  by  the  marshal,  to  perform  services  immediately 
m  connection  with  the  court  and  its  judges ;  and,  if  employes 
of  the  government  at  all,  they  certainly  belong  to  the  judicial 
department,  and  not  t6  the  executive. 

The  case  of  Manning,  18  Wall.  578,  is  relied .  on  as  covering 
the  case  of  the  present  claimants.  Manning  was  a  guard  in 
the  jail  of  the  penitentiary  of  the  District  of  Columbia.  He 
was  appointed  by  the  warden  of  the  jail,  and  his  compensation 
fixed  by  the  Secretary  of  the  Interior.  Whether  the  warden 
of  the  jail,  since  the  office  has  been  disconnected  from  tho 
marshaFs  office,  can  be  held  to  belong  to  the  judicial  branch 
of  the  government,  it  is  not  necessary  to  decide ;  but  a  decision 
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which  would  recognize  all  the  county  jails,  penitentiaries,  and 
other  prisons  of  the  United  States  as  belonging  to  the  judicial, 
as  distinguished  from  the  executive,  department  of  government, 
would,  we  imagine,  excite  surprise.  It  is  very  clear  that 
Manning  was  not  an  employ^  under  the  court,  and  that  the 
crier  and  the  messengers  are ;  and,  if  the  deputy-clerk  can  be 
said  to  be  in  the  employment  of  any  but  his  principal,  he  also 
performs  duties  under  the  immediate  control  of  the  court. 

The  circumstance  that  in  the  emolument  account  of  the  clerk 
the  auditor  allows  him  to  deduct,  from  the  fees  which  he  would 
otherwise  pay  into  the  treasury,  the  deputy's  compensation,  does 
not  make  him  an  employ^  of  the  department.  All  claims  paid 
out  of  the  treasury  of  the  United  States  must  be  audited  by 
one  of  its  o£5cers,  and  approved  by  one  of  the  comptrollers ; 
but  their  action  in  allowing  or  refusing  to  allow  a  claim  proves 
nothing  as  to  which  of  these  great  constitutional  divisions,  exec- 
utive, legislative,  or  judicial,  the  claimant  belongs. 

Judgment  reversed^  urith  direetians  to  dismiss  the  petitions. 


United  States  v.  McLean. 

1.  After  the  salary  of  a  deputj-poitmaster  has  been  fixed,  it  cannot  be  increased 
until  a  readjustment  of  it,  based  upon  his  quarterly  returns,  shall  have  been 
made  by  the  Postmaster-General. 

%  Such  readjustment  is  an  executiye  act,  taking  effect  in  all  cases  prospectively ; 
and,  if  it  be  not  performed,  the  law  imposes  no  obligation  upon  the  goYera- 
ment  to  pay  an  increased  salary. 

8.  Courts  cannot  enforce  rights  depending  for  their  existence  upon  a  prior  per- 
formance by  an  executive  officer  of  certain  duties  which  he  has  failed  to 
perform. 

Appeal  from  the  Court  of  Claims. 

This  was  an  action  by  McLean  to  recover  $569.60  for  com- 
pensation which  he  claimed  to  be  due  him  as  deputy-postmaster 
at  Florence,  Kansas,  from  April  14,  1871,  to  July  1,  1872. 

The  Court  of  Claims  found  in  his  favor,  and  rendered  judg- 
ment for  that  amount.  The  United  States  appealed  to  this 
court. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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The  Solicitor-Q-enerdl  for  the  United  States. 
Mr.  Harvey  Spalding^  contra. 

Mb.  Justice  Strong  deliyered  the  opinion  of  the  court 

The  case  of  the  claimant  appears  to  be  a  hard  one ;  but  we 
think  he  has  no  remedy  by  suit  in  the  Court  of  Claims.  His 
claim  rests  not  upon  any  contract  with  the  government,  either 
express  or  implied,  but  upon  acts  of  Congress  providing  for  a 
regulation  of  the  salanes  of  deputy-postmasters. 

On  the  thirteenth  day  of  March,  1871,  he  was  appointed  post* 
master  at  Florence,  Kansas,  and  his  salary  was  fixed  at  seiren 
doUars,  until  it  could  be  ascertained  what  the  business  of  his  offioe 
would  be.  He  entered  upon  the  duties  of  the  appointment  on 
the  14th  of  April,  1871,  and  continued  therein  until  after  July 
1,  1872,  from  which  date  his  salary  was  fixed  at  $560  a  year. 
His  claim  now  is,  that,  under  the  statutes  prescribing  the  basis 
for  compensation,  adjustment  and  readjustment  of  salaries  of 
postmasters,  he  is  entitled  to  be  paid  for  his  service  between 
April  14,  1871,  and  July  1,  1872,  the  sum  of  $678. 

Before  examining  the  acts  of  Congress  bearing  upon  tlie  sub 
ject,  some  further  notice  of  the  facts  is  necessary.  In  a  letter 
accompanying  the  claimant's  appointment,  he  was  required  to 
make  out,  at  the  end  of  each  quarter,  and  forward  to  the  Third 
Assistant  Postmaster-General,  a  statement,  under  oath,  of  the 
total  value  of  postage-stamps  cancelled  during  the  quarter ;  and 
he  was  informed  that  his  salary  could  not  exceed  the  amount  to 
which  the  office  would  be  entitled,  from  commissions  and  box- 
rents  under  the  former  laws,  but  that  it  would  be  readjusted  at 
the  proper  time  by  the  Postmaster-General,  on  the  basis  of  the 
amount  of  business  done,  as  shown  by  the  quarterly  statements 
required.  On  the  1st  of  June,  1871,  he  was  instructed  from 
the  department,  that,  in  order  to  enable  the  Postmaster-General 
to  review  and  readjust  his  salary  from  and  after  the  first  day 
of  July,  1872,  he  should  keep  an  account  of  the  total  number 
of  stamps  cancelled  at  his  office  for  the  six  months  beginning 
July  1,  1871,  and  ending  Dec.  81,  1871;  also  the  amount  col- 
lected on  unpaid  letters,  on  newspapers,  and  other  printed  mat> 
ter,  and  for  box-rents  during  the  same  period ;  and  that,  on  the 
1st  of  January,  1872,  he  should  make  out  and  forward  a  sworn 
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statement  of  the  amount  arising  from  each  of  those  sources. 
With  this  latter  order  he  complied,  and  on  the  1st  of  January, 
1872,  he  forwarded  a  sworn  statement,  showing  the  revenue  of 
his  office  to  have  been  $482.67  during  the  six  months  next  pre- 
ceding Jan.  1,  1872 ;  and,  at  the  regular  biennial  adjustment 
of  salaries,  in  June  next  following,  the  Postmaster-General  re- 
adjusted his  salary  on  the  basis  of  his  statement,  and  fixed  it  at 
•560  a  year,  from  July  1, 1872.  Prom  April  14, 1871,  till  July 
1, 1872,  the  claimant  made  no  application  for  readjustment  of 
his  salary  as  first  fixed,  unless  a  letter  written  by  him  to  the 
Third  Assistant  Postmaster-General,  complaining  of  the  inade- 
quacy of  his  compensation,  can  be  regarded  as  an  application 
for  readjustment.  But  that  letter  was  unaccompanied  by  any 
sworn  statement  of  the  income  of  his  office,  and  it  furnished  no 
basis  for  readjustment;  nor  was  there  any  subsequent  applicar 
tion,  except  that,  in  October,  1872,  after  the  salary  had  been 
fixed  at  $660  from  July  1  of  that  year,  a  person  claiming  to 
be  the  claimant's  attorney  wrote  to  the  department,  requesting 
that  the  order  readjusting  the  salary  should  be  modified,  so  as 
to  take  effect  from  April  14,  1871.  But  this  application  also 
was  accompanied  by  no  sworn  statement  of  revenue. 

Upon  this  statement  of  facts  it  appears  to  us  very  clear  that 
the  acts  of  Congress  give  to  the  claimant  no  right  to  any  greater 
salary  between  April  14,  1871,  and  July  1,  1872,  than  that 
which  was  fixed  at  the  time  of  his  appointment,  and  which  he 
has  received.  The  act  of  June  22, 1854,  authorized  the  Post- 
master-General to  allow  to  deputy-postmasters,  in  lieu  of  the 
compensation  before  allowed,  commissions  on  the  postage  col- 
lected at  their  respective  offices,  at  varying  rates,  according  to 
the  amounts  collected.  10  Stat.  298.  The  act  of  July  1, 1 864, 
divided  such  postmasters  into  five  classes,  and  substituted  fixed 
salaries  for  commissions.  In  the  classification  made,  the  claim- 
ant, when  appointed,  belonged  to  the  fifth  class,  —  his  salary 
being  less  than  $100.  The  second  section  of  the  act  enacted 
that  the  Postmaster-General  shall  review  once  in  two  years, 
and  in  special  cases,  upon  satisfactory  representation,  as  much 
oftener  as  he  may  deem  expedient,  and  readjust  on  the  basis  of 
the  first  section  the  salary  assigned  by  him  to  any  office ;  but 
that  any  change  made  in  such  salary  should  not  take  effect 
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until  the  first  day  of  the  quarter  next  following  such  order. 
The  fourth  section  enacted  that,  at  offices  which  had  not  been 
established  for  two  years  prior  to  July  1, 1864,  the  salary  might 
be  adjusted  upon  a  satisfactory  return  by  the  postmaster  of  the 
receipts,  expenditures,  and  business  of  his  office.  13  id.  835. 
The  act  of  June  12,  1866,  14  id.  60,  amended  the  second  sec- 
tion of  the  act  of  1864,  by  adding  the  proviso,  that  when  the 
quarterly  returns  of  any  postmaster  of  the  third,  fourth,  or  fifth 
class  show  that  the  salary  allowed  is  ten  per  cent  less  than 
it  would  be  on  the  basis  of  commissions  under  the  act  of  1854, 
fixing  compensation,  then  the  Postmaster-General  shall  review 
and  adjust  under  the  provisions  of  that,  the  second,  section. 

From  a  review  of  these  statutory  provisions  it  appears  plainly 
that,  after  a  salary  of  a  postmaster  has  been  fixed,  a  readjust- 
ment by  the  Postmaster-General  must  be  made  before  it  can  be 
increased,  and  the  readjustment  takes  effect  in  all  cases  pro- 
spectively. The  law  imposes  no  obligation  upon  the  govern- 
ment to  pay  an  increased  salary,  unless  a  readjustment  has 
preceded  it.  And  by  the  act  of  1866,  the  Postmaster-General 
is  not  to  readjust  an  existing  salary,  unless  the  quarterly  returns 
made  show  cause  for  it.  Now,  if  it  be  conceded  that  the  quar- 
terly returns  made  on  the  last  day  of  each  quarter,  beginning 
with  June  30, 1871,  made  it  the  duty  of  the  Postmaster-General 
to  make  a  readjustment  immediately  on  the  receipt  of  the 
returns,  still  his  readjustment  was  an  executive  act,  made  nec- 
essary by  the  law,  in  order  to  perfect  any  liability  of  the  gov- 
ernment. If  the  executive  officer  failed  to  do  his  duty,  he 
might  have  been  constrained  by  a  mandamtM.  But  courts  can- 
not perform  executive  duties,  or  treat  them  as  performed  when 
they  have  been  neglected!^  They  cannot  enforce  rights  which 
are  dependent  fq;r  their  existence  upon  a  prior  performance  by 
an  executive  officer  of  certain  duties  he  has  failed  to  perform. 
The  right  asserted  by  the  claimant  rests  upon  a  condition  un- 
fulfilled. The  judgment  was  therefore  erroneous,  and  must  be 
reversed,  and  the  record  remitted  to  the  Court  of  Claims,  with 
instructions  to  dismiBs  the  petition ;  and  it  is 

So  ordered. 

r.  48 
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Iksubanob  Company  v.  Bbamb. 

1.  A.  killed  B.,  upon  whofe  life  there  was  a  policy  of  fnanranoe  In  fiimr  at  a 
third  partj.  The  oompanj  paid  the  inaurance,  and  sued  A.  for  the  dam- 
ages it  had  aiutained  bj  hit  act.  Held,  that  the  action  doea  not  lie  at 
oommon  law,  or  under  the  CiTil  Code  of  Louiaiana,  where  the  homicide  waa 
committed. 

t.  That  code  girea  a  right  of  action  againat  the  wrong-doer  to  eertain  nIatiTee 
of  the  deceaaed,  fi)r  Injuriea  to  the  peraon  veeulting  in  death.  At  oommon 
law,  an  action  for  anch  injuriea  abatea. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

This  is  an  action  by  the  Mobile  Life  Insurance  Company 
against  Brame,  to  recover  the  sum  of  $7,000. 

The  plaintiff  alleged  that  it  insured  the  life  of  one  Craven 
McLemore,  a  citizen  of  Louisiana,  for  that  amount  in  favor  of 
third  parties;  that  on  the  24th  of  October,  1875,  while  its 
policies  were  in  force,  Braroe  did,  in  the  town  of  Delhi,  in 
Louisiana,  wilfully  shoot  said  McLemore,  and  inflict  upon  him 
a  mortal  wound,  from  the  effects  of  which  he  died  on  the 
twenty-sixth  day  of  that  month;  that  the  shooting  was  an 
illegal  and  tortious  act  on  the  part  of  Brame,  and  caused  dam- 
age to  the  plaintiff  in  the  amount  of  the  policies  on  the  life  of 
the  deceased,  which  amount  the  plaintiff  acknowledges  to  be 
due,  and  a  part  of  which  has  been  paid. 

An  exception  of  the  defendant  to  the  plaintiff's  petition  was 
sustained,  and  judgment  rendered  in  his  favor.  The  company 
then  brought  the  case  here. 

The  Revised  Civil  Code  of  Louisiana  contains  the  following 
articles :  — 

^  Art.  2314.  Every  act  whatever  of  man  that  causes  damage  to 
another,  obliges  hinoi  by  whose  fault  it  happened  to  repair  it ;  the 
right  of  this  action  shall  survive,  in  case  of  death,  in  favor  of  the 
minor  children  and  widow  of  the  deceased,  or  either  of  them,  and 
in  default  of  these,  in  favor  of  the  surviving  father  or  mother,  or 
either  of  them,  ifor  the  space  of  one  year  from  the  death.* 

^*Abt.  2316.  Every  person  is  responsible  for  the  damage  he 
oQcasions,  not  merely  by  his  act,  bat  by  his  negligence,  his  impm- 
dence,  or  his  want  of  sldll." 
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^  Aat.  2824  He  who  oauses  another  person  to  do  an  unlaw* 
fhl  act,  or  assists  or  encourages  in  the  commission  of  it,  is  answer* 
able  in  solido  with  that  person  for  the  damage  caused  by  sucfa 
act.*' 

Mr.  Charles  E.  Fenner  for  the  plaintiff  in  enor. 

The  authorities  agree  that  a  man  is  responsible  for  anj 
direct  damage  to  another,  resulting  from  his  unlawful  act. 
I  Chitty  on  Plead.,  126-180,  147 ;  1  Hilliard  on  Torts,  97 ; 
Field  on  Damages,  sect.  699;  ScoU  v.  Shepherd^  2  Blacky  W. 
892 ;  Reynolds  v.  Clarke^  Stra.  686 ;  Salsbury  v.  Hershinroder^ 
106  Mass.  458;  Smith  v.  Rutherford,  '1  Serg.  &  R.  (Pa.) 
868 ;  Mott  v.  Hudson  River  Railroad  Co,,  8  Bosw.  (N.  Y.) 
846 ;  and  particularly  Richer  v.  Freeman,  60  N.  H.  420. 

For  the  purposes  of  this  case,  it  stands  admitted  that  the 
act  of  defendant  was  unlawful;  and  it  would  be  difficult  to 
conceive  of  a  more  direct  consequence  than  the  damage  done 
to  the  plaintiff.  The  damage  is  not  only  direct,  but  it  is  also 
a  certain  pecuniary  loss,  thoroughly  appreciable  in  dollars  and 
cents,  according  to  scientific  life-tables,  which  have  been  fre- 
quently recognized  by  the  courts  as  proper  standards  in  esti- 
mating such  damage.  Field  on  Damages,  sect.  632 ;  Rowley 
y.  London  Railroad  Co.,  8  Law  Rep.  Ex.  221 ;  David  v.  Souths 
western  Railroad  Co.,  41  6a.  228;  Donaldson  v.  Mississippi 
Railroad  Co.,  18  Iowa*  280;  Blake  v.  Midland  Company, 
18  Q.  B.  98. 

Hvbgh  y.  New  Orleans  ^  CarroUton  Railroad  Co.,  6  La. 
Ann.  496,  and  Hermann  v.  CarroUton  Railroad  Co.,  11  id.  6, 
are  confined  to  actions  for  damages  by  relations  of  the  de- 
ceased, and  neither  by  their  terms  nor  reasons  extend  to  this 
action. 

The  amendment  to  art.  2294,  now  2814,  of  the  Ciyil  Code 
of  Louisiana  does  not  affect  the  case,  because  it  only  applies 
to  the  right  of  action  of  the  injured  party  for  the  damage  done 
to  him,  and  proyides  that  the  right,  in  case  of  his  death,  shall 
suryiye  in  fayor  of  certain  relatiyes. 

Connecticut  Mutual  Life  Insurance  Co.  y.  New  York  ^  New 
Haven  Railroad  Co.,  25  Conn.  266,  relied  upon  by  the  other 
side,  is  entitled  to  no  greater  weight  as  authority  than  remilts 
from  the  mere  force  of  its  reasoning.    The  present  caae  is 
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governed  by  the  law  of  Louisiana,  which  differs  from  the  com- 
mon law  and  from  that  of  Connecticat. 

A  contract  of  life  insurance  is  similar  to  a  valued  policy  of 
fire  or  marine  insurance.  The  insurer  who  has  paid  the  loss 
hits  in  either  case  the  right  to  recover  from  the  tortious  de« 
stroyer  of  the  thing  insured. 

Under  the  law  of  Louisiana,  which  does  not  differ  from  the 
French  law  in  this  particular,  the  right  of  action  of  the  plain* 
tiff  results  directly  to  him  without  the  intervention  of  any 
doctrine  of  subrogation. 

Arts.  2314,  2816,  and  2324  of  the  Revised  Civil  Code  of 
Louisiana  fully  sanction  this  action,  unless  excluded  by  some 
authoritative  interpretation  of  them.  There  has  been  no  such 
interpretation  by  the  courts  of  Louisiana  which  applies  either 
in  terms  or  reasons  to  this  case. 

Mr,  John  ff,  Kennard^  contra. 

It  is  the  general  rule  that  a  party  is  not  liable  civUiter  for 
taking  human  life,  or  for  any  damages  resulting  therefrom. 
Connecticut  Mutual  Life  Insurance  Co.  v.  New  York  ^  New 
Haven  Railroad  Co,y  25  Conn.  265.  The  exceptions  to  this 
i-ule  under  the  Civil  Code  of  Louisiana  have  no  relation  to 
any  other  parties  than  the  relatives  of  the  deceased. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  argument  of  the  insurance  company  is  that  the  killing 
of  the  deceased  was  an  injury  to  or  violation  of  a  legal  right 
or  interest  of  the  company ;  that,  as  a  consequence  thereof,  it 
sustained  a  loss,  which  is  the  proximate  effect  of  the  injury. 

The  answer  of  the  defendant  is  founded  upon  the  theory 
that  the  loss  is  the  remote  and  indirect  result  merely  of  the 
act  charged,  that  at  the  common  law  no  civil  action  lies  for  an 
injury  which  results  in  the  death  of  the  party  injured,  and  that 
the  statutes  of  Louisiana  upon  that  subject  do  not  include  the 
present  case. 

The  authorities  are  so  numerous  and  so  uniform  to  the 
proposition,  that  by  the  common  law  no  civil  action  lies  for  an 
injury  which  results  in  death,  that  it  is  impossible  to  speak  of 
it  as  a  proposition  open  to  question.  It  has  been  decided  in 
many  cases  in  the  English  courts  and  in  many  of  the  State 
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ooorts,  and  no  deliberate,  well-considered  decision  to  the  con- 
trary is  to  be  found.  In  Hilliard  on  Torts,  p.  87,  sect.  10,  the 
rule  is  thus  laid  down :  ^^  Upon  a  similar  ground  it  has  been 
held  that  at  common  law  the  death  of  a  human  being,  though 
clearly  involving  pecuniary  loss,  is  not  the  ground  of  an  action 
for  damages."  The  most  of  the  cases  upon  the  subject  are 
there  referred  to.  Baker  v.  Bolton  et  oZ.,  1  Camp.  498 ;  Cot^ 
neetunU  MtOtud  Life  Insurance  Co.  v.  New  York  ^  New  Haven 
Railroad  Co.^  25  Conn.  265 ;  Kramer  v.  Market  Street  Railroad 
Co.^  25  Cal.  484;  Indianapolie,  Pittsburg^  ^  Cleveland  RaUr 
road  Co.  v.  Kealy,  23  Ind.  133 ;  Hyatt  v.  AdatM,  16  Mich. 
180;  Shields  v.  Yonge^  15  Ga.  849;  Peoria  Marine  ^  Fire 
Insurance  Co.  v.  Frosty  87  III.  333.  The  only  cases  that  tend 
to  the  contrary  of  this  rule,  so  far  as  we  know,  are  Cross 
V.  Quthery,  2  Root  (Conn.),  90,  Plummer  v.  Webb,  Ware,  69, 
and  Ford  v.  Monroe,  20  Wend.  (N.  Y.)  210.  They  are  con- 
sidered by  the  New  York  Court  of  Appeals  in  Oreen  v.  Z%« 
Hudson  River  Railroad  Co.,  2  Keyes  (N.  Y.),  294,  and  com- 
pared with  the  many  cases  to  the  contrary,  and  are  held  not 
to  diminish  the  force  of  the  rule  as  above  stated.  In  that 
case,  the  plaintiff  alleged  that,  on  the  ninth  day  of  January, 
1856,  his  wife  was  a  passenger  on  the  defendants*  road,  and  by 
the  gross  carelessness  and  unskilfulness  of  the  defendants  a 
collision  occurred,  by  means  of  which  his  wife  was  killed, 
^^  whereby  he  has  lost  and  been  deprived  of  all  the  comfort, 
benefit,  and  assistance  of  his  said  wife  in  his  domestic  affairs, 
which  he  might  and  otherwise  would  have  had,  to  his  damage,^ 
Ac.  A  demurrer  to  this  complaint,  upon  the  ground  that  thf 
facts  alleged  constituted  no  cause  of  action,  was  sustained  by 
the  New  York  Court  of  Appeals. 

in  Hubgh  v.  New  Orleans  ^  CarroUton  Railroad  Co.,  6  La. 
Ann.  495,  the  same  principle  was  decided,  and  in  the  same 
manner.  In  giving  its  opinion,  the  court  say:  ^^The  except 
tion  of  the  defendants  presents  the  question  whether  the  death 
of  a  human  being  can  be  the  ground  of  an  action  for  dam- 
ages." Not  being  satisfied  with  this  decision,  Messrs.  Ogden 
&  Duncan  asked  for  a  rehearing,  the  argument  for  which  is 
i-eported  in  the  same  volume,  pp.  498-508.  It  was  denied  in 
an  elaborate  opinion  delivered  by  Chief  Justice  Eustis. 
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In  Eermann  v.  CarroUton  BaHroad  Co.<,  11  id.  5,  this  prin- 
ciple wag  again  affirmed  in  an  opinion  by  Chief  JnstiGe 
Merrick. 

It  ii  only  neocBflary  to  refer  to  one  other  case,  involying  the 
same  principle  as  those  already  cited,  but  in  its  facts  more 
closely  resembling  the  case  under  consideration. 

In  Oannectieut  Mutual  Life  Jkguranee  Co.  y.  New  York  ^ 
New  Saven  Railroad  Co.^  eujir^y  the  declaration  alleged  that 
on  the  twentieth  day  of  March,  1850,  the  plaintiffs  had  out- 
standing and  in  force  a  policy  of  insurance  for  $2,000  upon  the 
life  of  Samuel  Beach ;  that  Beach  was  on  that  day  a  passenger 
on  the  defendants'  road;  that  the  defendants  so  carelessly, 
negligently,  and  unskilfully  conducted  themselves  that  the 
train  on  which  Beach  was  riding  was  thrown  down  a  bank  into 
the  river ;  that  Beach  was  greatly  wounded  and  bruised,  by 
means  whereof  he  then  and  there  died,  by  reason  of  which  the 
plaintiffs  were  compelled  to  pay  to  his  administrators  the  sum 
of  92,000  upon  the  said  policy. 

The  aUegation  of  the  present  plaintiffs  is  that  Brame  tor- 
tiously  and  ill^ally  took  the  life  of  MoLemore  by  shooting 
him.  This  is  open  to  the  inference  that  the  act  of  Brame  was 
felonious.  The  case  in  Connecticut  is  based  upon  the  allega- 
tion of  negligence  and  carelessness,  and  is  the  more  favorable 
to  a  recovery,  in  that  it  avoids  the  suggestion  existing  in  the 
present  case,  that  the  civil  injury  is  merged  in  the  felony. 
The  Supreme  Court  of  Connecticut  held  that  the  action  could 
not  be  sustained. 

We  have  cited  and  given  references  to  the  important  cases 
on  this  question ;  they  are  substantially  uniform  against  the 
right  of  recovery. 

Upon  principle,  we  think,  no  other  conclusion  could  be 
reached  than  that  stated.  The  relation  between  the  insurance 
company  and  McLemore,  the  deceased,  was  created  by  a  con- 
tract between  them,  to  which  Brame  was  not  a  party.  The 
injury  inflicted  by  him  was  upon  McLemore,  against  his  per- 
sonal rights ;  that  it  happened  to  injure  the  plaintiff  was  an 
incidental  circumstance,  a  remote  and  indirect  result,  not  neces- 
sarily or  legitimately  resulting  from  the  act  of  killing.  As  in 
Rockingham  iMwranM  Oo.  v.  Mosherj  89  Me.  258,  whaie  an 
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insurance  company  brought  suit  against  one  who  had  wilfully 
fired  a  store  upon  which  it  had  a  policy  of  insurance,  which  it 
was  thereby  compelled  to  pay,  it  was  held  that  the  loss  was 
remote  and  indirect,  and  that  the  action  could  not  be  sustained. 
In  AsJdejf  et  al.  v.  Dixon,  48  N.  Y.  480,  it  was  held  that  if  A. 
is  under  a  contract  to  convey  his  land  to  B.,  and  C.  p^.rbuades 
him  not  to  do  so,  no  action  lies  by  B.  against  C.  So  a  witness 
is  not  liable  for  evidence  given  by  him  in  a  suit,  although  false, 
by  which  another  is  injured.  Orave  y.  Brandenburg,  7  Blackf. 
(Ind.)  284;  Dunlap  v.  Gkdden,  31  Me.  485.  And  in  Anthony 
V.  Slaidy  11  Mete.  (Mass.)  290,  a  contractor  for  the  support 
of  town  paupers  had  been  subjected  to  extra  expense  in  conse- 
quence of  personal  injury  inflicted  upon  one  of  them  ;  and  he 
brought  the  action  against  the  assailant  to  recover  for  such 
expenditure.  The  court  held  the  damage  to  be  remote  and 
indirect,  and  not  sustained  by  means  of  any  natural  or  legal 
relation  between  the  plainti£E  and  the  party  injured,  but  simply 
by  means  of  a  special  contract  between  the  plainti£E  and  the 
town.  Some  text-writers  are  referred  to  as  holding  a  diJGEerent 
view,  but  we  are  not  cited  to  any  case  in  this  country  or  Great 
Britain  where  a  different  doctrine  has  been  held. 

By  the  common  law,  actions  for  injuries  to  the  person  abate 
by  death,  and  cannot  be  revived  or  maintained  by  the  executor 
or  the  heir.  By  the  act  of  Parliament  of  Aug.  21,  1846,  9  & 
10  Vict.,  an  action  in  certain  cases  is  given  to  the  repre- 
sentatives of  the  deceased.  This  principle,  in  various  forms 
and  with  various  limitations,  has  been  incorporated  into  the 
statutes  of  many  of  our  States,  and  among  othera  into  that  of 
Louisiana.  It  is  tliere  given  in  favor  of  the  minor  children 
and  widow  of  the  deceased,  and,  in  default  of  these  relatives,  in 
favor  of  the  surviving  father  snd  mother.  Acts  of  La.,  1853, 
pr.  228,  p.  270.  The  case  of  a  creditor,  much  less  a  remol«» 
claimant  like  the  plaintiff,  is  not  within  the  statute. 

In  each  of  the  briefis  it  is  stated  that  the  defendant  was  tried 
for  the  homicide,  and  acquitted.  In  the  view  we  take  of  the 
case,  the  fact  of  a  trial  or  its  result  is  a  circumstance  quite 
immaterial  to  the  present  question,  however  important  it  may 
bave  been  to  the  defendant.  Jtulgmmt  qfirmuU 
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i,  The  wordi,  "after  date  of  appointment" and  "from  such  date,"  which  occur 
in  sect  1656  of  the  Revised  Statatei,  fixing  the  annual  paj  of  patted 
attittant-turgeoni  of  tlie  nav^,  refer  not  to  tlie  original  entry  of  the  officer 
mto  the  service  as  an  assistant-furgeon,  but  to  the  notification  by  the  Sec- 
^  retary  of  tlie  Navy  that  he  has  passed  his  examination  for  promotion  to  the 
grade  of  surgeon,  and  will  thereafter,  until  such  promotion,  be  considered 
as  a  passed  assistant-surgeon. 

8.  A  passed  assisUnt-surgeoncy  is  an  office,  and  the  notification  of  the  Secretaiy 
of  the  Navy  is  a  valid  appointment  to  it. 

Appeal  from  the  Court  of  Claims. 

This  was  an  action  in  the  Court  of  Claims  by  Andrew  M. 
Moore  against  the  United  States  to  recover  certain  pay  which 
he  alleged  was  due  him  as  an  officer  in  the  navy. 

That  court  found  the  following  facts :  — 

1.  On  the  12th  of  April,  1869,  the  claimant  was  appointed 
and  commissioned  an  assistant-surgeon  in  the  navy  .of  the 
United  States. 

2.  On  the  24th  of  February,  1874,  after  examination,  he  was 
found  qualified  for  promotion  to  the  grade  of  surgeon.  He  was, 
on  the  following  day,  notified  by  the  Secretary  of  the  Navy 
that  the  report  of  the  board  of  examiners,  before  whom  he  had 
appeared  for  examination,  was  approved  by  the  department, 
and  that  from  that  date  he  would  be  regarded  as  a  passed 
assistantHSurgeon ;  and  from  that  date  up  to  the  date  of  the 
institution  of  this  suit.  May  8,  1876,  he  received  pay  as  passed 
assistant-surgeon  in  the  first  five  years  after  appointment  as 
such. 

8.  From  the  12th  of  April,  1874,  till  May  8,  1876,  the  claim- 
ant's service  was  as  follows :  On  shore-duty,  four  hundred  and 
thirty-eight  days,  for  which  he  was  paid  at  the  rate  of  $1,800 
per  annum;  on  leave  or  waiting  orders,  three  hundred  aiid 
twenty-three  days,  for  which  he  was  paid  at  the  rate  of  f l,//00 
per  annum. 

Upon  the  foregoing  facts  the  court,  being  equally  di^  ided  in 
opinion,  held  pro  format  for  the  purposes  of  an  appeal,  that  the 
claimant  was  entitled  to  the  rate  of  pay  established  by  law  for 
a  passed  assistant-surgeon,  after  five  years  from  the  date  of 
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appointment ;  that  i8  to  say,  when  on  Bhore-dutj,  at  the  rate 
of  $2,000  per  annum,  and  when  on  leave  or  waiting  orders,  at 
the  rate  of  $1,700  per  annum ;  and  that  the  claimant  was  there- 
fore entitled  to  receive,  for  the  seven  hundred  and  sixty-one 
days  specified,  the  additional  sum  of  $409.95,  for  which  juilg* 
ment  was  entered. 

The  United  States  appealed. 

Mr.  Assistant  Attamey-Q-eneral  Smith  for  the  United  States. 
Mr.  John  B.  Sanborn  and  Mr.  Charles  King^  contra. 

Mrf  JnSTiCB  Swaykb  delivered  the  opinion  of  the  court. 

On  the  12th  of  April,  1869,  the  appellee  was  appointed  an 
assistant-Bui^eon  in  the  navy  of  the  United  States.  On  the 
24th  of  February,  1874,  he  was  exiunined  for  promotion  to  the 
grade  of  surgeon.  On  the  following  day,  he  was  notified  by 
the  Secretary  of  the  Navy  that  the  report  of  the  board  of  ex- 
aminers was  approved  by  the  department,  and  that  from  that 
date  he  would  be  regarded  as  a  passed  assistant-surgeon.  From 
that  time  up  to  the  institution  of  this  suit  he  received  the  pay 
fixed  by  law  for  passed  assistant^urgeons  during  the  first  five 
years  after  their  appointment  as  such. 

The  statutes  of  the  United  States  provides  as  follows :  — 

**  The  active  list  of  the  medical  corps  of  the  navy  shall  con- 
sist of  fifteen  medical  directors,  fifteen  medical  inspectors,  fifty 
surgeons,  and  one  hundred  assistant-surgeons."  Rev.  Stat., 
sect.  1368.  ^^  No  person  shall  be  appointed  surgeon  until  he 
has  served  as  an  assistant-surgeon  at  least  two  years  on  board 
a  public  vessel  of  the  United  States  at  sea,  nor  until  he  has 
been  examined  and  approved  for  such  appointment  by  a  board 
of  naval  surgeons  designated  by  the  Secretary  of  the  Navy/' 
Id.,  sect.  1870.  *^  The  commissioned  officers  and  warrant  offi- 
cers on  the  active  list  of  the  navy  of  the  United  States,  and 
the  petty  officers,  seamen,  ordinary  seamen,  firemen,  coal 
heavers,  and  employes  in  the  navy,  shall  be  entitled  to  receive 
annual  pay  at  the  rates  herein  stated  after  their  respective 
designations.'*  .  •  .  ^*  Passed  assistant-surgeons,  passed  assist 
ant-paymasters,  and  passed  assistant-engineers,  during  the  firat 
five  years  after  date  of  appointment,  when  at  sea,  $2,000 ;  on 
ahore-duty,  $1,800;  on  leave  or  waiting  orders,  $1,500;  after 
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Bfm  jmrs  from  saeh  date^  when  at  sea^  $2^.200 ;  on  ahore^utj^ 
#2,000;  on  leave  or  waiting  orders,  91,700."  AsBifitant-^ur- 
geons,  assistant-paymasters,  and  second  assistant-engineers, 
during  the  first  fiye  years  after  date  of  appointment,  when  at 
sea,  $1,700;  on  shore<luty,  $1,400 ;  on  leave  or  waiting  orders, 
$1,000 ;  after  five  years  from  such  date,  when  at  sea,  $1,900 ; 
on  shore-duty,  $1,600;  on  leave  or  waiting  orders,  $1,200." 
Id.,  sect.  1566. 

The  appellee  claims  that  the  phrases,  ^^  after  date  of  appoint- 
ment'' and  '^from  such  date,"  touching  passed  assistant-sur- 
geom,  refer  to  the  date  of  his  original  appointment,  when  he 
entered  the  service  as  assistant-surgeon,  and  not  to  the  time 
of  the  notification  by  the  Secretary  of  the  Navy  that  he  would 
thereafter  be  regarded  as  ,a  passed  assistant-surgeon.  The 
question  arising  from  these  conflicting  constructions  is  the  one 
presented  for  our  determination.  The  government  entertains 
the  latter  view,  and  we  think  correctly.  It  has  always  hereto- 
fore obtained  in  the  Navy  Department. 

The  place  of  passed  assistant^urgeon  is  an  office*,  and  the 
notification  by  the  Secretary  of  the  Navy  was  a  valid  appoint- 
ment to  it.  United  StaU%  v.  HaHwdU  6  Wall.  885;  Const. 
U.  S.,  art.  2,  sect.  2. 

The  context  in  which  the  phrases  occur  shows  clearly  that 
they  relate  to  the  appointment  of  passed  ^sistants,  and  not  to 
that  of  assistants  who  have  not  passed.  The  former  are  there 
expressly  named  and  provided  for.  The  latter  are  neither 
named  nor  alluded  to.  They  belong  to  distinct  classes,  and 
separate  and  distinct  provision  is  made  for  the  pay  of  each. 

According  to  the  construction  contended  for  by  the  appellee, 
if  a  passed  assistant  did  not  become  such  until  ten  years  after 
fa»  entered  the  service  as  an  assistant,  he  would  receive  pay  five 
years  as  a  passed  assistant  before  he  reached  that  grade.  This 
is  a  necessary  consequence  of  the  appellee's  proposition,  and 
sets  its  error  in  a  strong  light.  Such  a  result  could  not  have 
been  intended  by  Congress.  It  would  make  the  law  in  all 
such  cases  retrospective.  A  statute  is  never  to  be  so  construed 
as  to  have  this  effect,  if  it  can  be  reasonably  avoided.  The 
presumption,  until  rebutted,  is  the  other  way.  Sedgw.  Const 
161  and  notes. 
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Tlie  construction  giYen  to  a  statute  by  those  charged  with 
the  duty  of  executing  it  is  always  entitled  to  the  most  respect* 
ful  consideration,  and  ought  not  to  be  overruled  without  cogent 
reasons.  Hdwards  v.  Darby ^  12  Wheat.  210 ;  United  States  v. 
The  State  Bank  of  North  Carolina,  6  Pet.  29;  United  States 
V.  MacDaniel,  7  id.  1.  The  oiScers  concerned  are  usually  able 
men,  and  masters  of  the  subject.  Not  unfrequently  they  are 
the  draftsmen  of  the  laws  they  are  afterwards  called  upon 
to  interpret. 

The  appellee  insists  that  he  was  not  appointed  by  the  Secre- 
tary of  the  Navy,  because  sect.  1869  of  the  Revised  Statutes 
requires  that  ^^  all  appointments  in  the  medical  corps  shall  be 
made  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate." 

It  is  retorted,  in  effect,  in  behalf  of  the  government,  that  this 
proposition,  if  sound,  proves  too  much  for  the  appellee^s  case ; 
and  that,  if  there  was  no  appointment  by  the  Secretary,  then 
the  appellee  could  not  be  a  passed  assistant-sui^on,  because, 
in  addition  to  the  Secretary's  notification,  he  was  not  nominated 
by  the  President  and  confirmed  b^  the  Senate. 

There  is  certainly  as  much  foundation  for  the  second  theory 
as  for  the  first  one ;  but  neither  is  correct.  The  place  has  every 
ingredient  of  an  office,  and,  as  we  have  seen,  the  appellee  was 
legally  appointed  to  it.  The  difficulty  has  arisen  from  the  col 
lators  not  having  been  careful  to  harmonize  the  language  oi 
the  sections.  Hence  the  seeming  conflict.  But  the  intention 
of  Congress  is  clear,  and  that  intention  constitutes  the  law. 
A  thing  may  be  within  the  letter  of  a  statute,  and  not  within 
its  meaning ;  and  it  may  be  within  the  meaning,  though  not 
within  the  letter.  Slater  v.  Cave,  3  Ohio  St.  85;  9  Bac 
Abr.,  pp.  244,  247,  tit.  Statute,  I.,  5 ;  United  States  v.  Babbit, 
1  Black,  55.  In  cases  like  this,  the  construction  should  be  such 
that  both  provisions,  if  possible,  may  stand.  The  clause  in 
question  was  obviously  as  much  intended  to  have  effect  as  the 
section  with  which  it  is  in  seeming  conflict.  It  may  well  be 
held  to  be  an  exception,  though  not  so  expressed,  to  the  univer- 
sality of  the  language  of  the  latter.  This  obviates  the  difficulty, 
harmonizes  the  provisions,  and  gives  effect  to  both.  We  caar 
not  doubt  that  the  phrases,  ''after  date  of  appoistmeiif  ami 
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**  from  such  date,"  have  reference  to  the  action  of  the  Secretary, 
and  to  nothing  else. 

Judgment  reversed^  and  cause  remanded  with  direetiane  to  di^ 
rnUu  the  petition. 


TSATMAK  If.  SaVINOS  InSTITTJTION, 

L  Bzoept  where,  within  a  prescribed  period  before  the  oommenoement  of  pro* 
oeedings  in  bankruptcy,  an  attachment  has  been  sued  out  against  the  prop- 
erty of  the  bankrupt,  or  where  his  disposition  of  his  property  was,  under  the 
statute,  fraudulent  and  Yoid,  his  assignees  take  his  real  and  personal  estate, 
subject  to  all  equities,  liens,  and  incumbrances  thereon,  whether  created  iy 
bis  act  or  by  operation  of  law. 

S.  Until  he  shall  be  paid,  the  pledgee  is  entitled  to  the  possession  of  the  prop- 
erty which  he  holds  under  a  valid  pledge  as  security  for  his  debt  against 
the  pledgors,  notwithstanding  a  subsequent  adjudication  of  bankruptcy 
against  them ;  and  his  refusal  to  surrender  it  to  their  assignees  is  not  a 
conversion  of  it. 

8.  The  failure  of  the  pledgee  to  appear  and  prove  his  claim  in  the  bankruptcy 
court  forfeits  only  his  right  to  participate  in  the  distribution  of  the  bank- 
rupt's estate  ordered  by  that  court 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

On  the  22d  of  July,  1871,  O'Fallon  &  Hatch,  a  firm  doing 
business  at  St.  Louis,  delivered,  in  pledge,  to  the  New  Orleans 
Savings  Institution,  a  corporation  created  by  the  laws  of  Lou- 
isiana, having  its  place  of  business  in  New  Orleans,  two  certifi.- 
cates  of  indebtedness  issued  by  that  State,  each  for  the  sum  of 
95,000,  to  secure  the  payment  of  a  promissory  note  of  the  firm 
for  $5,000,  dated  July  21,  1871,  made  payable  to  its  own  order 
on  the  21st  of  January,  1872,  and  by  it  indorsed  in  blank.  It 
is  conceded  that  the  corporation  acquired  the  note  and  the 
certificates  of  indebtedness  in  due  course  of  business,  and  for 
a  valuable  consideration.  The  firm  and  the  individuals  com- 
posing it  were,  Nov.  27,  1871,  adjudged  bankrupts  by  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of 
Missouri ;  and,  upon  the  application  of  creditors,  a  receiver  of 
the  estate  and  effects  of  the  bankrupts  was,  by  an  er  parte  order, 
appointed,  with  authority  to  demand  and  receive  all  property  of 
eyery  kind  and  description  belonging  to  them. 
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Au  assignee  in  bankruptcy  was  afterwards  appointi3d5  to 
whom  was  conveyed,  in  the  prescribed  mode,  all  the  real  and 
personid  estate  of  the  bankrupts.  First  the  receiver,  and  sub- 
sequently the  assignee,  each  claiming  to  act  ujider  the  authority 
of  that  court,  demanded  of  the  corporation,  in  the  city  of  New 
Orleans,  the  surrender  of  the  certificates.  That  demand,  re- 
peated more  than  once,  and  accompanied  by  copies  of  the 
oixlers  of  that  court,  was  uniformly  met  with  a  refusal  to  sur-^ 
render  them,  except  upon  the  payment  of  the  note  for  which 
they  had  been  pledged.  The  corporation,  by  its  president, 
expressed  its  willingness  to  surrender  them,  or  have  them  sold, 
if  an  amount  sufficient  to  pay  the  note  was  left  in  New  Orleans, 
with  the  agent  of  the  receiver  and  assignee,  until  proof  of  its 
debt  should  be  made  in  the  bankruptcy  court.  Neither  the 
receiver  nor  the  assignee  assented  to  such  an  arrangement, 
but  insisted  upon  the  right  to  the  actual  custody  of  the  certifi- 
cates pending  the  proceedings  in  bankruptcy.  The  assignee, 
upon  one  occasion,  authorized  the  president  of  the  corpora^ 
tion  to  sell  them,  at  not  less  than  sixty-eight  cents  on  the 
dollar,  and  retain  the  proceeds,  without  prejudice  to  the  rights 
of  either  party,  until  the  claim  of  the  institution  should  be 
proven  before  a  register  in  bankruptcy,  and  allowed.  But  a 
sale  could  not  be  made  at  that  limit,  and  the  authority  to  sell 
was  withdrawn. 

The  corporation  did  not  become  a  party  to  the  proceedings 
in  bankruptcy  by  proving  its  debt,  or  in  any  other  mode. 

Thb  action  by  the  assignee  iu  bankruptcy,  to  recover  of  the 
corporation  the  value  of  the  certificates,  was  based  upon  the 
ground  that,  by  its  refusal  to  surrender  possession  of  them,  it 
had  converted  them  to  its  own  use,  and  become  liable  therefor. 

The  corporation  insisted  that,  having  obtained  the  certifi- 
cates in  due  course  of  business,  and  for  a  valuable  considera- 
tion, it  was  entitled  to  hold  them  until  the  note  should  be  fully 
paid. 

There  was  a  finding  in  favor  of  the  corporation  ;  and,  judg- 
ment having  been  rendered  thereon,  Yeatman  sued  out  this 
writ  of  error. 

Mr,  Given  Campbell  for  the  plaintiff  in  error. 

}fr.  Thomae  Allen  Clarke  for  the  defendant  in  error. 
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Mb.  Justigb  Harlan  deliyered  the  opinion  of  the  court. 

Counsel  for  the  plaintiff  in  error  has  raised  numerous  ques- 
tions for  our  consideration,  which,  under  the  view  we  take  of  the 
ease,  it  is  not  necessary  to  determine.  The  sole  question  which, 
under  the  pleadings,  it  seems  essential  to  decide,  is,  whether 
the  savings  institution,  by  its  refusal  to  surrender  the  certifi- 
cates, can  be  held  to  have  conyerted  them  to  its  own  use. 

We  are  of  opinion  that  this  question  must  receive  a  nega- 
tive answer.  The  savings  institution,  by  virtue  of  the  pledge, 
acquired  a  special  property  in  the  certificates,  and,  until  the 
payment  of  the  note  for  |I5,000,  was  not  bound  to  return  them 
either  to  the  bankrupt,  the  receiver,  or  the  assignee  in  bank- 
ruptcy. Such  are,  beyond  doubt,  its  rights  at  common  law,  as 
well  as  under  the  Code  of  Louisiana,  which  declares  that  *^  the 
creditor  who  is  in  possession  of  the  pledge  can  only  be  com- 
pelled to  return  it  when  he  has  received  the  whole  payment  of 
the  principal  as  well  as  the  interest  and  costs.*'  Rev.  Code  La., 
sect.  8164. 

These  rights  were  not  affected  by  any  of  the  provisions  of 
the  banki*upt  law.  The  established  rule  is,  that,  except  in  cases 
of  attachments  against  the  property  of  the  bankrupt  within  a 
prescribed  time  preceding  the  commencement  of  proceedings 
in  bankruptcy,  and  except  in  cases  where  the  disposition  of 
property  by  the  bankrupt  is  declared  by  law  to  be  fraudulent 
and  void,  the  assignee  takes  the  title  subject  to  all  eqidties, 
liens,  or  incumbrances,  whether  created  by  operation  of  law 
or  by  act  of  the  bankrupt,  which  existed  against  the  property 
in  the  hands  of  the  bankrupt.  Brown  v.  ffeathcote^  1  Atk. 
160;  Mitchell  v.  Window,  2  Story,  680;  Oihson  v.  Warden^ 
14  Wall.  244 ;  Cook  v.  TuIUb,  18  id.  382 ;  Donaldson,  Assiffnee, 
V.  Farwell  et  al.,  98  U.  S.  631;  Jerome  v.  Mc  Carter,  94  id 
784.  He  takes  the  property  in  the  same  ^^  plight  and  condi- 
tion "  that  the  bankrupt  held  it.  Winsor  v.  McLeUan,  2  Story, 
492.  In  Goddard  v.  Weaver,  1  Wood,  260,  it  was  well  said  that 
the  assignee  ^'  takes  only  the  bankrupt's  interest  in  property. 
He  has  no  right  or  title  to  the  interest  which  other  parties 
have  therein,  nor  any  control  over  the  same,  further  than  is  ex- 
pressly given  to  him  by  the  Bankrupt  Act,  as  auxiliary  to  the 
preservation  of  the  bankrupt  estate  for  the  benefit  of  his  ored- 
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itoTs.  It  would  be  absurd  to  contend  that  the  assignee  in  bmik- 
raptcy  became  ipso  facto  seised  and  possessed  in  entirety,  as 
trustee,  of  every  article  of  property  in  which  the  bankrupt  baa 
any  interest  or  share." 

These  views  find  direct  suppoi-t  in  moi-e  than  one  provision 
of  the  Bankrupt  Act.  Among  the  rights  which  ve«t  at  once  in 
the  assignee  by  virtue  of  the  adjudication  in  bankruptcy,  and 
of  his  appointment  as  such  assignee,  is  the  right  to  redeem 
the  property  or  estate  of  the  bankrupt.  Act  of  1867,  sect.  14 ; 
Rev.  Stat.,  sect.  5046.  And,  in  order  that  it  may  be  exercised 
for  the  benefit  of  creditors,  the  assignee  is  given  express  au- 
thority, ^'  under  the  order  and  direction  of  the  court,  to  redeem 
and  discharge  any  mortgage  or  conditional  contract,  or  pledge, 
or  deposit,  or  lien  upon  any  property,  real  or  personal,  whenever 
payable,  and  to  tender  due  performance  of  the  condition  thereof, 
or  to  sell  the  same  subject  to  such  mortgage,  lien,  or  other  in 
cumbrance.''  Act  of  1867,  sect.  14 ;  Rev.  Stat.,  sect.  5066.  This 
is  a  distinct  recognition  of  the  rights  of  the  pledgee  as  against 
the  assignee.  Of  course,  where  the  pledge  is  in  fraud  of  the 
bankrupt  law,  and  consequently  void,  the  assignee  may  disre- 
gard the  contract  of  pledge,  and  recover  the  property  for  the 
benefit  of  creditors.  Not  so  where  the  pledge,  as  in  this  case, 
was  made  in  good  faith,  for  a  valuable  consideration,  and  not  in 
violation  of  the  provisions  of  the  bankrupt  law. 

The  savings  institution,  therefore,  incurred  no  liability  by  its 
refusal  to  surrender  the  certificates  upon  the  demand  of  the 
receiver  or  the  assignee.  Such  refusal  affords  no  evidence  of  a 
conversion  of  them  to  its  use. 

Nor  was  its  right  to  hold  them  impaired  by  its  failure  to 
appear  in  the  bankruptcy  court,  or  its  refusal  to  prove  its  debt, 
in  the  customary  form,  against  the  estate  of  the  bank^pts.  The 
only  effect  of  such  refusal  was  to  lose  the  privilege  of  partici- 
pating in  such  distribution  of  the  estate  as  might  be  ordered 
by  that  court.  It  had  the  right  to  forego  that  advantage,  and 
look  for  ultimate  security  wholly  to  the  certificates  which  it 
held  under  a  valid  pledge.  If  the  assignee  regarded  them  as  of 
greater  value  than  the  debt  for  which  they  ha<l  been  pledged, 
or  if  the  interest  of  the  creditors  required  prompt  action,  he 
bad  authority,  under  the  statute  and  the  orders  of  the  conrti  tp 
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tender  pei*formance  of  the  contract  of  pledge,  or  to  discharge 
the  debt  for  which  the  certificates  were  held.  He  had  the 
right,  perhaps,  ander  the  orders  of  the  court,  to  sell  them,  sub- 
ject to  the  claim  of  the  defendant  in  error.  If  he  desired  a  sale 
of  them,  and  a  distribution  of  the  proceeds,  or  if  he  doubted 
the  validity  of  the  pledge,  he  could  have  instituted  an  action 
against  the  corporation  in  some  court  of  competent  jurisdiction 
m  Louisiana,  and  thereby  obtained  a  judicial  determination  of 
the  rights  of  the  parties.  But  none  of  these  obvious  modes  of 
proceeding  were  adopted.  The  receiver  and  assignee  seem  to 
have  acted  throughout  upon  the  theory  that  they  had  the  right, 
immediately  upon  and  by  virtue  of  the  adjudication  in  bank- 
ruptcy, to  assume  control  of  all  property  of  every  kind  and 
description,  wherever  held,  in  which  the  bankrupt  had  an  in- 
terest, without  reference  either  to  the  just  possession  of  others, 
lawfully  acquired,  prior  to  the  commencement  of  proceedings 
in  bankruptcy,  or  to  the  liens,  incumbrances,  or  equities  which 
existed  against  the  property  at  the  time  of  the  adjudication  in 
bankruptcy.  We  have  seen  that  such  a  theory  is  unsupported 
by  law. 

The  conclusions  we  have  announced  render  it  unnecessary  to 
consider  any  other  questions  raised  in  the  case. 

Judgment  afirmed. 

KoTS.  —  In  Yeaiwian  r,  Butler,  Yeatman  ▼.  T\ameU,  Yeatman  ▼.  Smith,  and  Yeat* 
man  r,  Generh,  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana,  which  were  argued  by  the  same  counsel  as  waa  the  preceding  case, 
Hr-  Justicb  Harlan,  in  delivering  tlie  opinion  of  the  court,  remarked,  that 
the  same  questions  of  law  which  arose  in  them  had  been  determined  in  Yeatman 
T.  Samnqe  Inetitrntion,  eupra,  p.  764,  and  that  the  ruling  in  that  case  controUed 
Ihem.  Judgment  in  each  caae  affirmed. 
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UmxED  States  v.  County  of  Clask. 

1.  A  mandamui  enforces  the  exercise  of  an  existing  power,  but  doef  not  confer 
power  upon  those  to  whom  it  is  directed. 

%  Where  bonds  were  not  issued  prior  to  Jan.  1, 1874,  by  a  county  court  in  Mis- 
souri, in  payment  of  its  subscription  to  the  stock  of  a  railroad  company,  and 
the  special  tax  of  one-twentieth  of  one  per  cent,  which,  after  the  issue  of 
tlie  bonds,  was  allowed  by  law  for  the  specific  purpose  of  providing  means 
to  pay  the  interest  on  them,  was  levied  for  that  year,  —  Held,  that  a  manda' 
mui  to  lery  and  collect  such  special  tax  for  the  years  1872  and  1878  would 
not  lie. 

8.  Where  the  county  court  has  no  authority  by  law  to  lery,  In  addition  to  said 
special  tax,  a  county  tax  exceeding  the  rate  of  one-half  of  one  per  cent  on 
the  Taluation  of  tlie  taxable  property  in  the  county,  and  it  appears  by  th« 
record  that  the  county  tax  was  levied  and  collected  for  the  year  1874,  — 
HeU,  that  there  was  no  error  in  the  refusal  of  the  court  below  to  order  a 
mamhwnit  to  enforce  the  collection  of  such  tax. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

On  the  24th  of  September,  1874,  the  United  States,  on  the 
relation  of  William  A.  Johnston,  filed  a  petition  for  a  mandor 
fnu4  against  the  county  court  of  Clark  County,  Missouri,  and 
the  justices  thereof. 

An  amended  alternative  writ  was  filed  on  the  5th  of  April, 
1875,  in  which  it  is  alleged,  that  William  A.  Johnston  obtained 
in  said  Circuit  Court  a  judgment,  June  6,  1874,  against  said 
county,  for  $8,606.64,  on  four  instalments  of  interest  on  one 
hundred  bonds  of  said  county,  for  $500  each,  which  it  executed 
and  delivered  June  1,  1871,  by  order  of  its  county  court,  under 
the  authority  conferred  by  the  charter  of  the  Missouri  and  Mis- 
sissippi Railroad  Company ;  that  the  said  county  court  was  au* 
thorized  and  empowered  to  levy  a  tax  of  one-twentieth  of  one 
per  cent  upon  the  assessed  value  of  taxable  property  for  each 
year  after  the  issue  of  said  bonds;  that  by  the  laws  of  said 
State  it  is  tlie  duty  of  said  county  court  to  levy  taxes,  and  pay 
all  the  indebtedness  of  said  county ;  and  that,  in  addition  to 
the  said  one-twentieth  of  one  per  cent,  the  said  county  is  au* 
thorized  to  levy  a  tax  of  one-half  of  one  per  cent  yearly,  on  the 
taxable  property  of  the  county,  to  pay  its  debts  and  expenses ; 
that  the  valuation  of  taxable  property  in  said  county  is  not  less 
than  93,740,000;  that  said  county  court,  for  the  year  1874,  levied 
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a  tax  for  county  parposes  of  only  four  mills  on  the  dollar,  leaT- 
ing  unlevied  one  mill,  which  they  were  authorize  to  levy;  that 
said  county  court  did  not  levy  the  tax  of  one-twentieth  of  one 
per  cent,  nor  any  other  sum,  for  the  years  1872, 1878,  and  1#S74. 
to  pay  the  interest  on  said  bonds,  for  which  said  judgment  was 
rendered ;  that  the  tax  of  one-twentieth  of  one  per  cent  would 
not  raise  over  $1,500  or  $2,000  a  year,  while  the  amount  of 
the  bonds  issued  was  $200,000,  and  required  a  tax  yielding 
$16,000  ;  that  a  tax  of  one  mill  on  the  dollar  of  the  valuation 
will  not  exceed  $8,750,  and  is  not  sufficient  with  the  one-twen- 
tieth of  one  per  cent  to  pay  said  judgment  in  one  year ;  that 
an  execution  was  issued  on  said  judgment,  and  returned  ^^no 
property  found,"  and  a  demand  made  on  said  county  court  to 
levy  and  collect  taxes  to  pay  said  judgment ;  that  said  officers 
have  neglected  to  levy  and  collect  said  taxes;  and  that  said 
Johnston  is  without  adequate  remedy  at  law. 

The  writ  was  thereupon  issued,  commanding  the  County  court 
and  the  justices  thereof  to  '*  levy  and  collect  a  tax  of  one-twen- 
tieth of  one  per  cent,  for  the  years  of  1872, 1878,  and  1874, 
and  each  of  the  following  years,  and  apply  a  pro  rata  share 
thereof  on  the  plaintiff's  judgment ;  and  to  levy  the  residue  of 
said  five-mill  tax  for  the  year  1874,  and  each  succeeding  year, 
and  collect  said  taxes,  and  apply  the  same  yearly  on  the  plain 
tiff's  judgment,  until  interest  at  the  rate  of  seven  per  cent  and 
costs  are  paid  and  satisfied  in  full,''  or  that  they  appear  on  a 
day  named  in  the  writ,  and  show  cause  why  they  refuse  to 
do  so. 

The  defendants,  in  their  answer,  alleged,  that  Clark  County, 
in  the  year  1872,  adopted  what  is  termed  in  the  laws  of  Mis- 
souri *^  township  organization,"  and  had  from  that  time  been 
governed  by  the  laws  of  Missouri  pei*taining  to  township  organ- 
ization ;  that  the  county  court  of  said  county,  on  May  8, 1871, 
executed  $200,000  in  bonds  of  said  county,  to  pay  for  two 
thousand  shares  of  stock  for  which  it  had  that  day  wrongfully, 
fraudulently,  and  corruptly  subscribed  in  the  Missouri  and  Mis- 
sissippi Railroad  Company,  and  placed  said  bonds  in  the  hands 
of  an  agent,  to  be  paid  over  to  said  company,  from  time  to  time, 
as  the  said  road  progressed  through  said  county;  that  all  of 
saiil  bohds  had  been  fraudulently  disposed  of  by  said  agent,  and 
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r^ftiMiied  unpaid,  with  the  coupons  thereon ;  that  a  judgment 
for  $4,124  had  been  rendered  against  said  county  on  coupons  of 
part  of  said  bonds  in  favor  of  Waterman  &  Beaver,  on  June  0, 
1874 ;  that  none  of  said  $200,000  of  bonds  were  delivered  on 
the  first  day  of  June,  1871,  or  before  January,  1874,  and  that 
the  same  belonged  to  the  county  of  Clark,  until  January,  1874 : 
that  the  county  court  of  said  coimty  had  no  authority  to  sub- 
scribe for  said  two  thousand  shares  of  the  capital  stock  of  said 
Missouri  and  Mississippi  Railroad  Company,  or  issue  bonds 
therefor,  or  levy  a  tax  to  pay  the  same,  except  in  so  far  as 
such  authority  was  conferred  by  the  thirteenth  section  of  an 
act  passed  by  the  General  Assembly  of  the  State  of  Missouri, 
entitled  ^^  An  Act  to  incorporate  the  Missouri  and  Mississippi 
Railroad  Company,"  approved  Feb.  20,  1865,  which  provides 
that  it  shall  be  lawful  for  the  corporate  authorities  of  any  city 
or  town,  or  the  county  court  of  any  county  desiring  so  to  do,  to 
subscribe  to  the  capital  stock  of  said  Missouri  and  Mississippi 
Railroad  Company,  and  issue  bonds  therefor,  and  levy  a  tax  to 
pay  the  same,  not  to  exceed  one-twentieth  of  one  per  cent,  upon 
the  assessed  valuation  of  the  taxable  property  for  each  year ; 
that  the  taxes  of  1878  had  been  levied  before  the  present  jus- 
tices of  the  county  court  had  been  elected ;  that,  knowing  that 
all  of  said  bonds  had  been  fraudulently  issued  and  disposed 
of,  and  believing  that  the  holders  thereof  took  the  same  with 
notice  of  the  frauds,  the  defendants  refused  to  levy  the  tax 
of  one-twentieth  of  one  per  cent  for  the  year  1874 ;  that  said 
judgment  on  said  coupons  was  not  rendered  until  June,  1874, 
and  that  by  the  laws  of  Missouri  the  county  court  is  authorized 
to  levy  taxes  only  in  the  month  of  April  of  each  year,  and  has 
no  authority  to  levy  said  special  tax  of  one-twentieth  of  one 
per  cent  for  more  than  one  year,  at  one  and  the  same  time,  or 
during  or  for  more  than  one  and  the  same  year,  and  had  no 
authority  to  levy  said  tax  until  said  bonds  were  sold;  that 
Clark  County  was  not  authorized  to  levy  a  tax  of  one-half  per 
cent  yearly  on  all  the  taxable  property  of  said  county,  to  pay  its 
debts  and  expenses,  but  that  said  county,  by  its  county  court, 
was,  for  the  year  1874,  empowered  to  levy  such  sums  as  might 
be  necessary  to  defray  the  expenses  of  said  county  by  a  tax 
upon  all  property  and  licenses  made  taxable  by  law  for  State 
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parpooes,  but  the  county  tax  should  in  no  case  exceed  one-half 
of  one  per  cent ;  that  the  defendants  did  not  fail  to  levy  said 
tax  of  one-half  of  one  per  cent  for  the  year  1874,  but  that  it 
ires  fully  levied,  collected,  and  paid  out  for  county  expenses ; 
that  the  county  court  has  no  authority  in  any  one  year  to  levy 
taxes  for  the  purpose  of  paying  the  expenses  of  said  county, 
except  to  the  extent  of  said  one-half  of  one  per  cent ;  that  idl 
that  said  tax  can  produce  is  necessary  to  pay  the  current  ex- 
penses  of  said  county,  and  that  the  said  county  court  had  no 
authority  to  levy  said  county  taxes  to  pay  the  judgment  of  said 
Johnston ;  and  that  defendants  had  no  authority  or  power  to 
make  any  other  order  or  provision  than  that  said  special  tax 
of  one-twentieth  of  one  per  cent  on  all  the  taxable  property  of 
Ghurk  County,  when  collected,  should  be  applied  pro  rata  to  the 
payment  of  all  the  interest  coupons  on  said  $200,000  in  bonds, 
including  the  said  judgment  of  said  Johnston. 

The  plaintiff  demurred  to  the  return.  The  court  overruled 
the  demurrer. 

The  cause  was  submitted  on  the  amended  writ  and  return; 
whereupon  the  court  ordered  that  a  peremptory  writ  of  man^ 
damtu  be  issued  against  the  defendants,  commandiDg  them 
**to  cause  a  tax  levy  to  be  made  for  the  year  1874,  on  the 
assessment  of  that  year,  to  the  extent  of  one-twentieth  of  one 
per  cent ;  and  for  the  year  1875,  on  the  assessment  of  the  lat- 
ter year,  at  the  same  rate  of  one-twentieth  of  one  per  cent ;  the 
proceeds  thereof  to  be  applied,  pro  rata,  to  the  amount  of  the 
judgment  in  this  case,  and  in  other  cases,  on  coupons  of  bonds 
of  same  issue,  and  also  to  interest  on  the  other  bonds  of  the 
same  issue ;  and  that  respondents  cause  to  be  levied,  from  year 
to  year,  the  same  per  cent  on  assessed  values  until  the  pro  rata 
portion  thereof,  applicable  to  the  judgment,  interest,  and  costs 
in  this  case,  shall  be  paid." 

The  United  States,  on  the  relation  of  Johnston,  having  ex* 
cepted  to  the  refusal  of  the  court  to  require  the  levy  and  col- 
lection of  the  tax  of  one-twentieth  of  one  per  cent  for  the  years 
1872  and  1878,  and  also  the  levy  prayed  for  in  excess  of  said 
tax,  sued  out  this  writ  of  error. 

Mr.  Jaine$  Orant  for  the  plaintiff  in  error. 

Mr.  Jame$   0.  Broadhead  and   Mr.   Q-eorge  W.  McOrarj/^ 
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Mb.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  judgment  of  the  Circuit  Court  was  correct.  The  return 
of  the  defendants  to  the  alternative  writ  set  up  a  complete 
defence,  and  its  averments  of  fact  are  admitted  by  the  de- 
murrer of  the  United  States.  It  is  then,  for  the  purposes  of 
this  case,  an  established  fact  that  the  county  bonds  held  by 
the  relator,  and  the  coupons  upon  which  his  judgment  was 
obtained,  were  not  issued,  and,  therefore,  did  not  become  a 
debt  of  the  county  until  Jan.  1, 1874.  Until  they  were  issued, 
they  imposed  no  liability  upon  the  obligor ;  and,  until  the  lia- 
bility arose,  there  was  no  obligation  resting  on  the  county 
court  to  levy  the  tax  of  one-twentieth  of  one  per  cent,  au- 
thorized by  the  charter  of  the  Missouri  and  Mississippi  Rail- 
road Company.  That  tax  was,  by  the  act  of  the  General 
Assembly  conferring  that  charter,  allowed  for  the  specific  pur- 
pose of  providing  means  for  the  payment  of  the  bonds  which 
might  be  issued  for  the  payment  for  the  county's  subscription 
to  the  capital  stock  of  that  company.  So  long  as  the  bonds 
remained  unissued,  the  tax  remained  unauthorized.  There 
never  was,  therefore,  any  authority  given  by  law  for  the  levy  of 
that  special  tax  for  the  years  1872  and  1878.  The  fact  that 
the  bonds,  when  delivered  in  1874,  had  attached  to  them  cou- 
pons for  interest,  which,  apparently,  had  accrued  prior  to  their 
delivery,  could  not  enlai^e  the  power  of  the  county  court,  or 
confer  upon  it  authority  to  levy  in  any  year  more  than  one 
special  tax  of  one-twentieth  of  one  per  cent.  It  need  not  be 
said  that  no  court  will  by  mandamus  compel  county  officers  of 
a  State  to  do  what  they  are  not  authorized  to  do  by  the  laws  of 
the  State.  A  mandamus  does  not  confer  power  upon  those  to 
whom  it  is  directed.  It  only  enforces  the  exercise  of  power 
already  existing,  when  its  exercise  is  a  duty.  The  Circuit 
Court  was,  therefore,  right  in  refusing  to  order  a  peremptory 
mandamus  to  levy  and  collect  the  special  tax  for  the  years 
1872  and  1878,  and  in  directing  it  only  for  the  subsequent 
years. 

There  was  also  no  error  in  refusing  to  order  the  writ  to  en- 
force the  levy  and  collection  of  other  taxes.  The  county  court 
has,  by  law,  no  power  to  levy,  in  addition  to  the  special  tax 
allowed  by  the  charter  of  the  Missouri  and  Mississippi  Railroad 
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Coiiipwy,  a  tax  exceeding  the  rate  of  one^alf  oi  one  per  eent 
q{  the  valuation  of  the  taxable  property ;  and  the  return  to  the 
alternative  writ  avers,  that,  for  the  year  1874,  a  county  tax  o{ 
one-half  of  one  per  cent  had  been  fully  levied  and  collected. 
If  this  was  so,  and  the  demurrer  admits  it,  the  county  court 
was  in  no  default  in  this  particular ;  and  as  the  petition  for  tJie 
mandamus  was  presented  in  1874,  before  any  default  in  levy- 
ing a  tax,  a  more  favorable  judgment  on  the  demurrer  could 
not  have  been  given  for  the  relator  than  the  court  gave. 

In  thus  deciding,  we  are  not  to  be  understood  as  maintaining 
all  that  is  averred  in  the  defendants'  return  to  the  alternative 
writ.  We  do  not  assert  that  the  relator  is  without  remedy 
against  the  county,  or  that  his  remedy  is  restricted  to  a  resort 
to  the  proceeds  of  the  special  tax.  It  is  enough  for  this  case 
that  the  judgment  of  the  Circuit  Court  was  correct  on  the 
pleadings.  Judgment  affirmed' 


Alexandria  v.  Faibfax. 

I.  Every  corporation  has  officers,  who  speak  and  act  for  it  by  aothority  oi 
law ;  and  some  one  of  tbem,  either  by  an  express  statutory  prorision,  or  by 
the  nature  of  his  functions,  is  the  proper  person  on  whom  the  prooeaa 
or  notice,  which  is  necessary  to  bind  it  in  a  judicial  proceeding,  must  be 
served. 

S.  Where  the  proceeding  to  confiscate  a  debt  of  the  corporation  to  «a  individual 
is,  by  reason  of  his  absence  beyond  the  jurisdiction,  necessarily  in  rem,  the 
service  of  the  process  or  notice  on  the  corporation,  which  is  requisite  to  a 
valid  seizure  of  the  debt,  should  be  made  upon  some  one  of  the  officers  of 
the  corporation  on  whom  a  similar  service  would  bind  it  in  an  ordinary  suit 
acpunst  it. 

8.  By  the  Code  of  Virginia,  such  service,  in  case  of  a  town  or  a  city,  may  be  made 
on  the  mayor,  or,  in  his  absence,  on  the  president  of  the  council  or  board  of 
trustees,  or,  if  both  be  absent,  on  an  alderman  or  trustee. 

i.  Service  on  tlie  auditor  of  Alexandria,  without  an  appearance  by  the  dty  or 
the  creditor,  did  not  give  the  court  jurisdiction  of  the  debt  which  the  city 
owed  the  creditor ;  and  its  decree  condemning  the  debt  to  confiscation  and 
sale  is  void. 

Ebbob  to  the  Supreme  Court  of  Appeals  ot  the  State  of 
Virginia. 
This  wa^  an  action  of  cov^iant,  brought  in  the  Cii!pnitOoai# 
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of  the  city  of  Alexandria,  Ya.,  by  Orlando  Fairfax,  againBt 
the  city  council  of  Alexandria,  to  recover  the  principal  of  cer- 
tain bonds,  amounting  in  the  aggregate  to  ^8,700,  with  the 
arrearages  of  interest  due  thereon. 

The  following  is  a  copy  of  one  of  the  bonds : 

^  No.  85.]  Alexandria  Corporation  Stock,  15,200. 

"  There  is  due  from  the  common  council  of  Alexandria  unto 
Dr.  Orlando  Fairfax,  $5,200,  bearing  interest  at  the  rate  of  six  per 
cent  per  annum  from  the  first  day  of  July,  1858,  payable  half-yearly, 
being  stock  issued  in  pursuance  of  an  act  of  the  common  council 
of  Alexandria,  passed  on  the  twenty-third  day  of  July,  1845,  the 
principal  of  which  is  redeemable  on  the  first  day  of  January,  in  the 
year  1870,  and  is  transferable  only  at  the  office  of  the  auditor  of  the 
corporation,  in  person  or  by  attorney. 

*^  Witness  the  seal  of  the  common  council  of  Alexandria. 

(Alexandria   )  "  W.  D.  Masset,  Jlfoyor. 

{corporation.}  " 'L' S"  ^"^^'?^        . 

^  *"  President  of  Council 

^  Sam.  J.  McCoRMicK,  AuditorJ* 

The  defence  was  that  the  stock  whereof  mention  is  made  in 
the  bonds  or  certificates,  and  all  the  right,  title,  and  interest  of 
Fairfax  therein,  had,  with  the  accrued  interest  thereon,  been 
condemned  to  confiscation  and  sale,  under  an  act  of  Congress 
of  July,  1862,  by  a  decree  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia,  May  4, 1864,  and  sold 
by  the  marshal,  who  transferred  the  stock  to  the  purchasers  on 
the  books  of  the  auditor  of  the  city.  The  council  recognized 
this  transfer  as  valid,  and  issued  to  the  purchasers  or  their 
assigns  certificates  of  stock  of  like  tenor  and  effect.  They  are 
still  outstanding,  and  the  interest  thereon  has  been  paid  t^  the 
holdera  of  them. 

Fairfax  was  a  resident  of  Alexandria,  until  the  commence- 
ment of  the  rebellion.  He  then  went  to  Richmond,  Va., 
where  he  has  since  resided,  taking  with  him  the  said  bonds  or 
certificates  of  indebtedness,  and  he  retained  possession  of  them 
until  he  brought  this  suit. 

The  present  controversy  turned  on  the  jurisdiction  of  the 
Disbict  Court.     Neither  Fairfax  nor  the  city  council  entered 
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an  appearance  to  the  proceedings  which  resulted  in  the  decree. 
The  order  of  seizure  which  the  district  attorney  of  the  United 
States  for  the  district  within  which  the  city  of  Alexandria  is 
situate  directed  to  the  marshal,  with  the  return  made  by  the 
latter  thereon,  is  set  out  in  the  opinion  of  this  court,  and  is, 
therefore,  omitted  here.  The  Circuit  Court  of  the  city  of  Alex* 
andria  rendered  a  judgment  against  Fairfax,  which  the  Supreme 
Court  of  Appeals  reversed,  and  rendered  one  in  his  favor.  The 
city  council  thereupon  sued  out  this  writ  of  error. 

Mr.  S.  Ferguson  Beach  and  Mr.  Charles  E.  Stuart  for  the 
plaintiflE  in  error  cited  Miller  v.  United  States^  11  Wall.  268 ; 
Tyler  v.  Defreez^  id.  881 ;  Cooper  v.  Reynolds^  10  id.  808 ; 
Brown  v.  Kennedy^  15  id.  591 ;  Pelham  v.  Fay,  id.  196 ;  Pd- 
ham  V.  Rose^  9  id.  103 ;  Crignon^s  Lessee  v.  Astor,  2  How.  319 ; 
Voorhees  v.  Bank  of  the  United  States^  10  Pet.  449 ;  Kempe*s 
Lessee  v.  Kennedy^  6  Cranch,  178  ;  Williams  v.  Amiroyd^  7  id, 
428. 

Mr.  John  JohnSy  Jr.y  and  Mr.  C.  W.  Wattles  for  the  defendant 
in  error. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  court. 

Orlando  Fairfax,  a  resident  of  the  city  of  Alexandria,  Va., 
previous  to  the  outbreak  of  the  late  civil  war,  was  the  owner 
of  about  $8,700  of  the  obligations  of  said  city,  which  were  in 
the  form  of  bonds,  not  negotiable  on  their  face,  bearing  inter- 
est at  the  rate  of  six  per  cent  per  annum,  payable  semiannually, 
and  having  several  years  to  run,  and  transferable  on  the  books 
of  the  corporation.  These  obligations  were  called  stock  of  the 
city  of  Alexandria.  At  the  beginning  of  the  war,  Fairfax  left 
Alexandria,  and  joined  the  Confederates  at  the  city  of  Rich- 
mond, and  did  not  return  until  the  war  was  over. 

During  his  absence,  proceedings  were  instituted  to  confiscate 
this  stock,  and  prosecuted  to  a  decree  and  sale.  The  marshal 
made  a  transfer  of  it  to  the  purchaser,  who  received  the  inter- 
est regularly  until  Fairfax  commenced  the  present  suit  against 
the  cit}*^  to  recover  the  interest  so  paid,  and  establish  his  right 
to  the  stock. 

The  Supreme  Court  of  Appeals  of  Virginia  rendered  judg- 
ment in  his  favor^  and  the  city  sued  out  this  writ  of  error. 
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The  single  question  which  we  shall  consider  is,  whether  there 
was  such  a  seizure  of  this  stock,  or  of  Fairfax's  interest  in  the 
debt  which  the  city  owed  him,  as  gave  to  the  District  Court 
of  the  United  States  jurisdiction  to  confiscate  and  sell  it  under 
the  a(*t  of  Congress  on  that  subject. 

All  that  was  done  in  the  way  of  seizure  appears  in  the  follow- 
ing paper  issued  by  the  district  attorney  of  the  United  States 
to  the  marshal  of  the  district,  and  the  marshal's  return,  in« 
dorsed  on  it :  — 

*  OnriOB  U.  8.  Distsict  Attoshxt  vok  thb  Eastbkn  District  of  VivonnA* 

*<Albxamdria,  Va.,  Feb.  22, 18M. 

"T^tke  ManheU  of  the  United  Statu  for  the  Eattem  Distriet  of  Virginia. 

^In  compliance  with  general  instructions,  issued  by  the  Attorney- 
General,  under  the  act  of  July  17, 1862,  entitled  « An  Act  to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  purposes.' 

*^  I  have  to  dii*ect  that  you  seize  all  the  right,  title,  and  interest 
of  Dr.  Orlando  Fairfax,  in  and  to  eighty-seven  shares  of  the  stock 
of  the  corporation  of  Alexandria,  in  the  eastern  district  of  Virginia, 
together  with  all  the  moneys  due  him,  and  becoming  due  from  the 
said  corporation,  for  dividends  upon  said  stock,  together  with  all 
the  improvements,  buildings,  rights,  privileges,  appui-tenances,  and 
other  hereditaments  to  the  same  belonging,  or  in  any  wise  apper- 
taining, and  all  right,  title,  interest,  and  estate  of  Dr.  Orlando 
Fairfax  therein,  as  proceedings  are  to  be  instituted  to  secure  the 
confiscation  of  the  same  to  the  use  of  the  United  States,  under  the 
above-entitled  act. 

<*  Yon  will  report  the  seizure  to  me  when  the  same  shall  have 
been  made. 

^ImR.  Chandler,  V.  S.  DuitruA  AUomey. 

(Indorsed  as  follows :)  ^  No.  88.  Order  of  seizure.  Dr.  Orlando 
Fwrfax.** 

^United  States  Marshal's  Office, 

**  Alexandria,  Va.,  Feb.  23, 1864. 
^  I  certify  that  I  have  seized  the  within-described  property,  and 
given  notice  to  R.  Johnson,  Esq.,  auditor  of  the  corporation  of 
Alexandria,  as  within  directed. 

^^  John  TJndebwood,  171  8.  Mar$haL 
-Filed  Feb.  24^1864." 
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Id  th^  {ffeaent  suit,  it  is  among  the  facts  agreed  to  by  both 
parties,  and  signed  by  their  counsel  as  part  of  the  record,  that 
these  bonds  or  certificates  of  stock  were  carried  by  Fairfax  to 
Richmond,  and  remained  in  his  personal  possession  during  the 
war.  It  is,  therefore,  clear  that  the  marshal  made  no  manual 
seizure  of  them,  and  did  not  mean  to  say  so  by  his  return,  unless 
he  intended  to  make  a  false  return.  It  is  a  fair  and  reasona- 
ble inference  from  the  return  and  the  agreed  facts  in  this  case, 
that  what  he  actually  did  to  constitute  a  seizure,  and  what  he  un- 
derstood to  constitute  the  seizure  of  this  stock,  was  ^^  notice  to 
R.  Johnson,  auditor  of  the  corporation  of  Alexandria/'  The 
words  ^^  as  within  directed  "  turn  our  attention  to  the  order  of 
the  district  attorney,  under  which  the  marshal  acted.  It  will 
be  there  seen  that  he  was  directed  to  seize  the  interest  of  Fair- 
fax in  eighty-seven  shares  of  the  stock  of  the  corporation  of 
Alexandria,  with  all  the  moneys  due  him  and  becoming  due 
on  said  stock,  together  with  all  improvements,  buildings,  &c., 
to  the  same  belonging.  If  any  buildings  were  seized  as  **  part 
of  the  within-described  property,"  in  the  language  of  the  mar- 
shal's return,  nothing  has  ever  been  heard  of  it  since.  The 
ordw  was,  in  legal  effect,  to  attach  the  interest  of  Fairfax  in 
this  atock. 

We  are  of  opinion  that  Miller  v.  United  State%,  11  Wall.  268, 
and  Tyler  v.  Defree%y  id.  831,  establish  the  proposition  that  a 
valid  seizure  or  attachment  of  this  stock,  or  his  interest  in  it, 
under  the  order  of  the  district  attorney,  is  a  sufficient  seizure 
to  give  the  court  jurisdiction,  provided  the  order  and  the  mar- 
shal's at  tion  under  it  are  returned  into  court  as  the  foundation 
for  proceedings  under  the  libel.  But  no  more  can  be  claimed  for 
what  was  done  as  a  seizure,  or  intended  as  a  seizure,  than  if 
t}i3  order  had  been  a  writ  under  the  seal  of  the  court. 

We  are  oomp^/Ued,  then,  to  inquire  whether  the  simple  state- 
ment of  the  s^atflhal,  that  he  had  given  notice  to  R.  Johnson, 
auditor  of  the  city,  was  a  sufficient  seizure,  in  face  of  the  con- 
ceded fact  that  he  had  made  no  actual  or  manual  seizure  of 
any  thing,  to  give  jurisdiction.  In  determining  what  it  was 
of  which  Johnson  had  notice,  it  is  perhaps  fair  to  infer  that 
th^  marshal  read  to  him  the  paper  issued  by  the  district  at- 
torney.    He  then  had  notice  that  the  ]Jnited  States  jg;oy^m- 
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ment  was  aware  of  the  existence  of  the  stock  or  bonds  whic)^ 
Fairfax  owned ;  in  other  words,  that  the  city  was  indebte4  tp 
Fairfax,  and  that  proceedings  were  in  this  manner  initiated  for 
the  confiscation  of  that  indebtedness.  There  can  be  no  doubt 
that  the  statute  authorized  the  confiscation  of  the  credits  of  one 
who  came  within  its  provisions.  We  have  as  little  doubt  that 
these  stocks  were  credits  within  its  meaning.  It  is  clear  that 
there  was  a  mode  of  reaching  them  under  the  act  of  Congress, 
notwithstanding  the  evidences  of  Fairfax's  right  to  them  were 
in  his  pocket,  and  beyond  the  reach  of  the  process  of  the  court. 
If  the  debt  due  him  had  been  by  an  individual,  there  would 
have  been  no  difficulty  in  serving  such  a  process  or  notice  on 
ihe  debtor  as  would  have  subjected  him  to  the  orders  of  the 
court  in  regard  to  it.  If  Johnson,  as  an  individual,  had  owed 
the  debt  to  Fairfax,  it  is  probable  that  the  notice  served  on 
him  would  have  been  sufficient. 

But  an  incorporated  city  is  not  an  individual,  and  service  of 
notice  or  process  on  one  of  its  citizens  is  not  service  on  it.  It 
has  its  officers,  who  speak  and  act  for  it  by  authority  of  law ; 
and  some  one  of  these  officers,  either  by  an  express  statutory 
provision,  or  by  the  nature  of  their  functions,  is  the  proper 
person  on  whom  all  notices  and  processes  necessary  to  bind  it 
by  judicial  proceedings  must  be  served. 

It  would  seem  to  be  reasonable  that  in  proceedings  in  rem 
to  confiscate  property  in  the  absence  of  its  owner,  where  the 
seizure  of  it  is  a  fine  qua  non  to  the  jurisdiction  of  the  court, 
and  where,  as  in  the  present  case,  actual  manucaption  is  impos- 
sible, the  evidence  which  supports  a  constructive  seizure  should 
be  scrutinized  as  closely,  and  be  of  a  character  as  satisfactory, 
as  that  which  would  subject  the  party  holding  the  fund  or 
owing  the  debt  which  is  the  object  of  the  proceedings  to  an 
ordinary  civil  suit  in  the  same  court.  If  this  be  a  correct  view 
of  the  subject,  and  we  think  it  is  quite  as  favorable  to  the  val- 
idity of  the  judgment  of  confiscation  as  can  be  maintained  on 
sound  principle,  it  is  necessary  to  inquire  if  service  of  process 
on  the  auditor  would  authorize  a  judgment  by  default  against 
the  city  in  an  ordinary  action.  We  are  not  informed  by  any 
thing  in  thia  record,  or  in  the  brief,  of  the  nature  of  his  funo- 
tions.     We  have  no  reason  to  believe  that  it  is  any  part  of  his 
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duty  to  defend  actions  at  law  against  the  city,  or  to  employ 
counsel  for  that  purpose,  or  that  he  had  any  authority  to  do 
so.  The  word  used  to  describe  his  office  does  not  imply  that, 
as  treasurer,  he  had  in  his  possession  the  money  or  other  prop- 
erty of  the  city.  He  was  not  even  bound  to  make  record  of 
matters  done  by  or  affecting  the  corporation,  as  the  clerk  or 
secretary  of  the  governing  body  would  be.  He  was  not, 
piobably,  a  member  of  the  board  of  councilmen  or  aldermen, 
who  governed  the  city,  and  whose  duty  it  would  have  been  to 
protect  her  in  such  a  matter  as  this. 

But  we  are  relieved  from  any  difficulty  on  this  subject  by 
the  statute  of  Virginia,  which  prescribes,  as  every  law  should 
do  under  which  corporations  are  organized,  the  mode  of  serv- 
ing process  or  notice  on  them.  It  points  out  the  officers  of  the 
corporation  on  whom  such  process  or  notice  may  be  served, 
and  is  so  liberal  in  providing  for  service  as  to  leave  no  excuse 
for  departing  from  it  by  a  service  on  any  one  eke.  ^^  It  shall 
be  sufficient  to  serve  any  process  against  or  notice  to  a  corpora- 
tion on  its  mayor,  rector,  president,  or  other  chief  officer,  or, 
in  his  absence  from  the  county  or  corporation  in  which  he 
resides,  or  in  which  is  the  principal  office  of  the  corporation 
against  or  to  which  the  process  or  notice  is,  if  it  be  a  city  or 
town,  on  the  president  of  the  council  or  board  of  trustees,  or 
in  his  absence,  on  the  recorder,  or  any  alderman  or  trustee." 
Code  of  Virginia  of  1860,  p.  707,  c.  170,  sect.  7. 

It  appears  from  these  bonds  or  certificates  of  debt  that  there 
was  a  mayor  of  the  city.  On  him,  if  in  the  city,  the  law 
required  service  to  be  made.  There  is  no  return  that  he  was 
absent,  nor  is  any  reason  given  why  service  was  not  made  on 
him.  There  were,  as  it  appears,  a  council,  and  a  president  of 
that  council,  and  he  is  specially  named  in  the  statute  as  an  offi- 
cer on  whom  service  may  be  made.  No  reason  is  given  why 
service  was  not  made  on  him. 

But  if,  against  all  sound  principle,  we  could  indulge  in  pre- 
sumptions in  favor  of  this  jurisdiction,  and  suppose  that  both 
these  officers  were  absent,  notice  should  have  been  served  on 
an  alderman  or  councilman,  since  it  appears  that  there  were 
such  officers. 

We  are  not  informed  whether  there  was  a  recorder  of  that 
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city.  If  there  was,  lie  was  not  served.  But,  by  a  strange  in- 
advertence, almost  the  only  officer  not  mentioned  in  the  statute 
ns  one  on  whom  the  service  may  be  made  is  the  one  selected, 
while  all  those  are  omitted  whom  the  law  specifically  points 
out  as  the  proper  oneo ;  and  for  the  failure  to  serve  them  no 
reason  is  given. 

In  the  absence  of  any  appearance  by  Fairfax  or  by  the  city 
in  a  case  where  the  proceedings  against  the  debtor  and  the 
owner  of  the  debt  are  wholly  ex  parte  and  by  default^  and  in 
the  absence  of  actual  seizure  of  any  tangible  evidence  of  the 
debt,  we  are  of  opinion  that  no  jurisdiction  of  that  debt  was 
acquired  by  the  notice  to  the  auditor,  and  on  this  alone  it  is 
supposed  to  rest. 

As  in  this  point  we  concur  with  the  Court  of  Appeals  of 
Virginia,  its  judgment  is  Affirmed. 

Mb.  Chief  Jttstiob  Wattb  concurred  in  the  judgment. 
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ACCOMMODATION  INDORSER.    See  Bm$  of  EiidUmge  ahd  JVmIu- 
iortf  Notes,  2,  6. 

ACKNOWLEDGMENT. 

1  The  formula  prescribed  by  the  laws  of  Tennessee  for  the  acknowledgw 
ment  of  deeds  is:  **  Personally  appeared  before  me  .  .  .  the  within- 
named  bargainor,  with  whom  I  am  personally  acquainted,  and  who 
acknowledged  that  he  executed  the  within  instrument  for  the  pur- 
poses therein  contained. ' '  Held,  that  a  certificate  of  an  officer  taking 
the  acknowledgment  of  the  grantor  in  a  deed  of  trust,  in  wh?  ^'i  he 
officer  certifies  that  said  grantor  is  *'  personally  known  "  to  him,  is 
a  compliance  with  the  statute.     Kelly  y.  Calhoun^  710. 

S.  To  be  *'  personally  acquainted  with "  and  to  **  know  personally''  are, 
in  such  a  certificate,  equivalent  phrases.    Id. 

8.  There  is  no  statutory  proyision  in  Tennessee  as  to  the  execution  or 
acknowledgment  of  deeds  by  a  corporation.  In  such  cases,  its  officer 
affixing  its  seal  is  the  party  executing  the  deed,  within  the  mean- 
ing of  the  statutes  requiring  deeds  to  be  acknowledged  by  the 
grantor.    Id, 

ACTION.    See  Distriel  of  Columbia,  2. 

ADDITIONAL  COMPENSATION.    See  St^trem  dmt  ^  Oe  Dktrki 

of  Columbia,  &o. 

ADMIRALTY.     See  Experts;  Practice,  4;  Wharfaqe,  1-8. 

1.  Qucsre,  Can  a  demand  arising  out  of  contract  be  enforced  by  a  libel  m 

personam  in  admiralty  when  a  suit  to  recover  it,  if  brought  in  a  State 
court  of  concurrent  jurisdiction,  would  be  barred  by  the  Statute  of 
Limitations  ?    Reed  v.  Insurance  Company,  28. 

2.  A  collision  occurred  at  night,  aboat  a  half  mile  off  the  coast  of  New 

Jersey,  north  of  Bamegat  and  between  that  point  and  Long  Branch, 
between  a  schooner  and  a  pilot-boat,  the  latter,  lying  there  at  anchor 
in  four  fathoms  of  water,  displaying  the  light  required  by  art.  7  of 
the  sailing  regulations,  and  having  a  proper  lookout,  who  was,  how- 
ever, at  the  time  of  the  collision,  momentarily  absent  from  her  ded^. 
The  schooner  displayed  no  lights,  owing,  her  claimants  allege,  to 
unavoidable  accident  due  to  the  force  of  the  wind.    Bdd^  1.  lliat 
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the  pilot-boat  was  not  anchored  in  an  improper  place.  2.  That  the 
light  displayed  by  her  was  a  proper  one.  8.  That  the  momentary 
absence  of  the  lookout  from  her  deck  did  not  contribute  to  the 
accident.  4.  That  the  collision  was  not  the  result  of  inevitable 
accident,  but  was  owing  entirely  to  the  fault  of  the  schooner.  The 
"  Wanata,'*  000. 

3.  Like  other  ships,  and  subject  to  all  the  conditions  specified  in  art.  7, 

prescribed  by  Congress  (13  Stat.  59),  concerning  lights,  pilot-boats, 
when  at  anchor  in  roadsteads  or  fairways,  are  required  to  exhibit  a 
white  light  in  a  globular  lantern  of  eight  inches  in  diameter.    Id, 

4.  Art.  8  applies  to  sailing  pilot-vessels  only  when  they  are  under  way.  Id. 

5.  The  act  of  Congress  limiting  the  liability  of  ship-owners  in  a  case  of 

collision  does  not  release  them  from  the  payment  of  costs  in  the 
District  Court,  beyond  the  amount  of  the  stipulation  filed  therefor, 
if  they  appear  and  make  defence,  nor,  in  case  they  appeal  to  the 
Circuit  Court,  from  the  payment  of  the  costs  taxable  there,  or  of 
interest  in  the  nature  of  damages  occasioned  by  the  appeaL  Id. 
8.  Stipulators  for  a  definite  amount  are  only  bound  to  make  good  the  lia- 
bility of  their  principal  to  that  amount,  unless  they  have  been  guilty 
of  default  or  contumacy,  in  which  event,  they  may  be  held  for  costs 
and  interest  in  the  nature  of  damages  to  the  extent  that  the  same 
have  arisen  from  their  breach  of  duty.    Id. 

7.  Appeals,  in  admiralty,  to  the  Circuit  Court  carry  up  the  whole  fund; 

and  mere  technical  errors  in  the  decree  of  that  court,  not  injuriously 
affecting  the  rights  of  the  parties,  do  not  present  sufficient  grounds 
for  reversing  it  here.    Id. 

8.  As  the  appeal-bond  in  this  case  may  be  treated  as  an  admiralty  stipu- 

lation, all  sums  due  the  libellants  for  costs  and  interest  over  and 
above  the  stipulation  for  costs  may  be  collected  from  the  sureties  on 
that  bond.    Id. 

AGENT.     See  Common  Carrier,  1;  Life  Insurance,  7,  12-14. 

1.  A  general  power  conferred  upon  the  agent  of  a  railroad  company  to 

borrow  money  on  its  behalf,  in  such  sums,  for  such  length  of  time, 
and  at  such  a  rate  of  interest  as  he  may  think  proper,  and  to  pur- 
chase iron  rails,  locomotives,  machinery,  &c.,  on  such  terms  as  he 
may  deem  advisable,  and,  in  order  so  to  do,  to  make,  execute,  and 
deliver  obligations,  bills  of  exchange,  contracts,  and  agreements  of 
the  company,  includes  authority  to  give  to  the  lender  of  the  money 
borrowed,  or  to  the  seller  of  the  things  purchased,  the  ordinary 
securities.     Hatch  v.  Coddington,  48. 

2.  Persons  who  deal  with  an  agent  before  notice  of  the  recall  of  hia 

powers  are  not  affected  by  the  recall.    Id. 
8.  Upon  consideration  of  the  written  evidence  in  this  case,  the  court 
hold9, 1.  That  the  contract  entered  into  April  21,  1859,  between 
the  defendant  and  the  Minnesota  and  Pacific  Railroad  Company, 
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by  Edmund  Bice,  its  president,  was  authorized  by  the  resolution 
ef  the  board  of  direotors  of  that  company,  passed  July  13,  1858. 
2.  That  the  resolution  of  said  board,  passed  May  13,  1859,  was  an 
acknowledgment  that  the  contract  was  a  binding  obligation  upoD 
the  company.    Id, 

AGREEMENT.     See  Contracts. 

ALABAMA.     See  Trustee,  i,  5. 

ALEXANDRIA.     See  Process,  Service  of,  7-10. 

ALIEN  ENEMY.     See  Life  Insurance,  13. 

AMENDMENT.     See  Practice,  1,  6, 12;  Wnt  of  Error,  1,  3. 

ANCHORAGE.    See  Admiralty,  2. 

APPEAL.    See  Admiralty,  5-8;  Jurisdiction,  8-6,  8;  Practice,  1,  6y  8. 

APPEARANCE  BY  COUNSEL.    See  Practice,  2. 

ASSESSMENT.    See  Bankruptcy,  8,  11,  12. 

ASSIGNEE.  See  Claims  against  the  United  States,  7;  Practice,  7. 
An  assignment  by  a  defendant  of  his  interest  in  the  subject-matter  of 
a  pending  suit  does  not  necessarily  defeat  the  suit.  The  assignee 
is  bound  by  what  is  done  against  the  assignor;  and  may  either  come 
in  and  assume  the  burden  of  the  litigation  in  his  own  name,  or  act 
in  the  name  of  his  assignor.     Ez  parte  Railroad  Company,  221. 

ASSIGNEE  IN  BANKRUPTCY.    See  Bankruptcy,  3,  5,  7,  11,  12  ;  Ju- 
risdiction, 4 ;  Pleading,  1. 

1.  The  court,  upon  consideration  of  the  facts  in  this  case,  holds  that 
eertain  real  estate  settled  upon  a  woman  by  her  husband  was  pur- 
chased with  the  assets  of  the  firm  whereof  he  was  a  member,  and 
that  the  assignee  in  bankruptcy  of  the  firm  is,  after  the  payment  of 
the  mortgage  thereon,  entitled  to  the  proceeds  thereof.  Phipps  v 
Sedgwick,  3. 

%  An  assignee  in  bankruptcy  is  not  required  to  take  measures  fot 
the  sale  of  the  mortgaged  property  of  the  bankrupt,  unless  its 
Talue  exceeds  the  incumbrance.  McHenry  y.  La  Socieii  Fran^ise 
D^£pargnes,  58. 

t.  An  assignee  in  bankruptcy  of  a  corporation  represents  it  and  its  cred- 
itors, and  the  defence  of  its  irregular  organization  cannot  be  set  up 
against  him  by  a  subscriber  for  its  capital  stock  who  is  sued  on  ac- 
count of  a  claim  growing  out  of  such  contract  or  subscription.  The 
same  rule  applies  where  the  stock  of  a  corporation  has  been  increased, 
and  the  question  arises  upon  the  liability  of  a  subscriber  for  the 
Increased  stock.     Chukh  ▼.  Upton,  665. 

4.  A  parly  receiving  a  cei-tificate  for  a  certain  number  of  shares  of  stock, 
TOL.  V.  uO 
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at  a  given  sum  per  share,  thereby  beoomeB  liable  to  pay  the  amoonl 
thereof  when  called  upon  by  the  oorporation  or  its  aaeignee  in  bank- 
mptcy.    I(L 

ASSIGNMENT.    See  Clcdms  against  the  United  Statee^  8-7. 

ASSIGNMENT  PENDENTE  LITE.    8%e  Praetiee,7. 

ASSISTANT^URGEON.    See  Navy,  Officer  m^  1. 

ATTACHMENT.    Qee  Bankruptcy,  Z,  11. 

ATTORNEY- AT-LAW.    See  Practice,  2. 

AUTHENTICATION  OF  RECORDS  AND  JUDICIAL  PROCEED- 
INGS. 
The  record  of  a  district  court  of  the  United  States  is  not  within  the  act 
of  Congress  approved  May  29,  1790  (1  Stat.  122),  prescribing  the 
mode  in  which  the  records  and  Judicial  proceedings  of  the  State 
courts  shall  be  authenticated,  but  is,  when  duly  certified  by  the  clerk 
under  its  seal,  admissible  as  evidence  in  every  other  court  of  the 
United  States.     TumbuU  v.  Paygon,  418. 

BAD  FAITH.    See  Cantracte,  8. 

BAILMENT  FOR  HIRE.    See  Omiracte,  7. 

BANE  CHECKS.    See  Pleading,  6. 

BANKRUPTCY.    See  Assignee  in  Bankruptcy,  1,  2;  Crimmid  Lam^  1, 
Jurisdiction,  4,  5,  9;  Pleading,  1. 

1.  Mortgagees  who  prove  their  debt  in  the  bankruptcy  proceedings 

against  the  mortgagor  become  creditors  of  his  general  estate  only 
for  the  balance  of  the  debt  after  deducting  the  value  of  the  mort- 
gaged property,  to  be  ascertained  by  agreement,  sale,  or  in  such 
other  manner  as  the  bankrupt  court  may  direct  McHenry  v.  La 
ScdAe  Pran^aise  iy£pargnes,  68. 

2.  Mortgagees  may,  pursuant  to  leave  of  that  court,  institute  a  suit 

against  the  bankrupt  in  another  court  for  the  foreclosure  of  his 
equity  of  redemption  and  the  sale  of  the  mortgaged  premises.    Id, 

%•  Money  paid  to  his  creditors,  by  a  person  who  they  have  reasonable 
cause  to  believe  is  insolvent,  or  obtained  by  them  on  an  attachment 
issued  against  his  property,  within  four  months  next  preceding  the 
commencement  of  the  bankruptcy  proceedings,  may  be  recovered 
by  his  assignee  in  bankruptcy.  West  Philadelphia  Bank  v.  Dick» 
son,  180. 

4.  The  court,  upon  consideration  of  the  facts  in  this  case,  holds  that  it 
appears  that  an  insolvent  debtor  transferred  certain  securities  to  his 
creditor  with  a  view  to  give  him  a  fraudulent  preference,  and  that 
the  latter  received  and  appropriated  them,  having  reasonable  cause 
to  believe  that  the  debtor  was  insolvent.  Merchanie'  NtUianai  Btmk 
V.  Cook.  842. 
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BANKRUPTCY  (continued). 
6.  The  creditor  is,  therefore,  liable  to  the  assignee  in  bankniptpy  of  the 
debtor  for  the  securities  or  for  their  value.    Id. 

6.  Too/  y.  Martin,  13  Wall.  40,  Buchanan  v.  Smith,  16  id.  277,  and 

Wager  r.  Hall,  id.  584,  cited  and. approved.    Id. 

7.  On  April  5,  1870,  A.,  in  order  to  secure  B.  as  hia  indorser,  made  a 

mortgage  of  ceiiAin  property.  This  mortgage  the  latter,  on  the 
thirteenth  of  that  month,  assigned  to  C,  to  secure  a  debt  due  him. 
Oct.  4,  A.  made  a  second  mortgage  of  the  same  and  additional 
property  to  D.  for  ^,000,  which  sum  D.  paid  to  B.  as  the  agent  of 
A. ;  whereupon  B.  paid  certain  notes  of  A.  upon  which  he  as  well 
as  D.  was  liable  as  indorser.  On  the  12th  of  October,  A.  sold  the 
entire  property  covered  by  both  mortgages  to  E.  for  $6,000,  and 
received  the  latter 's  notes  in  payment.  Of  them,  $2,444.40  was 
delivered  to  C,  and  93,555.60  to  D.,  who  thereupon  released  their 
respective  mortgages.  Proceedings  in  bankruptcy  were  commenced 
against  A.  Nov.  2,  1870,  and  he  was  duly  adjudicated  a  bankrupt. 
His  assignees  then  sued  D.  for  the  value  of  the  property  covered  by 
his  mortgage,  and  obtained,  by  a  compromise,  a  judgment  for  94,000, 
which  he  satisfied.  They  subsequently  sued  him  for  the  amount 
paid  on  the  said  notes  whereon  he  was  liable  as  indorser.  This  suit 
was  compromised  by  his  paying  $2,000.  The  assignees  thereupon 
released  all  claims  and  demands  against  him,  and  brought  the 
present  action  to  recover  from  C,  who  was  not  a  creditor  of  A., 
the  12,444.40,  on  the  ground  that  it  was,  in  fraud  of  the  Bankrupl 
Act,  and  within  six  months  before  the  filing  of  the  petition  in 
bankruptcy,  paid  to  him  to  secure  him  as  indorser  for  B.,  he  having 
reasonable  cause  for  believing  A.  to  be  insolvent,  and  that  he 
thereby  prevented  the  property  from  coming  to  the  assignees  for 
distribution,  and  sought  to  impede  the  operation  and  evade  the 
provisions  of  that  act.  Held,  1.  That  it  was  incumbent  upon  C.  to 
show  that  B.  took  up  the  notes  to  secure  the  payment  of  which  the 
mortgage  to  the  latter  had  been  executed.  2.  That,  in  the  absence 
of  such  proof,  the  amount  received  by  C.  was  clearly  a  preference 
by  way  of  indemnity.  8.  That  the  action  was  not  barred  by  the 
satisfaction  of  the  judgment  against  D.  4.  That  the  court  having 
charged  that,  if  the  assignees  had  received  from  D.  full  satisfaction 
for  the  proceeds  of  the  sale,  there  could  be  no  recovery  in  this 
action,  the  verdict  in  favor  of  the  assignees  is  upon  that  point 
conclusive  against  C.  5.  That  the  inquiry  whether  C.  had  paid 
any  thing  for  A.  was  properly  submitted  to  the  jury.  Sessions  v. 
Johnson,  847. 

8.  The  court  again  decides  that,  where  a  corporation  is  adjudged  a 

bankrupt,  the  proper  District  Court  of  the  United  States,  in  order 
to  provide  means  for  the  payment  of  the  debts  of  the  corporation, 
may  direct  an  assessment  upon  the  unpaid  balance  due  on  stock  held 
by  the  several  stockholders.     I'umbuU  v.  Pajfson^  418. 
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9.  The  word  *«  fraud,"  as  used  in  th6  thirty-third  section  of  the  hanknipk 
law  of  1867,  which  provides  that  *^no  debt  created  by  the  fraud  or 
embezzlement  of  the  bankrupt,  or  by  defalcation  as  a  public  officer, 
or  while  acting  in  a  fiduciary  capacity,  shall  be  discharged  under 
this  act,"  means  positive  fraud  or  fraud  in  fact,  involving  moral 
turpitude  or  intentional  wrong,  and  not  implied  fraud  or  fraud  in 
law,  which  may  exist  without  the  imputation  of  bad  faith  or 
immorality.    Neal  v.  Clark,  704. 

aO.  Accordingly,  where  a  party  paid  an  executor  for  a  portion  of  the 
assets  of  an  estate  which  he  purchased  at  a  discount,  but  without 
any  actual  fraud,  and  where  he  was,  with  the  executor,  who  failed 
to  account  therefor,  held  liable  for  a  devastavit,  —  Held,  that  his 
subsequent  discharge  in  bankruptcy  was  a  complete  defence  to  an 
action  against  him  for  such  devastavit.    Id. 

11.  Except  where,  within  a  prescribed  period  before  the  commencement 
of  proceedings  in  bankruptcy,  an  attachment  has  been  sued  out 
against  the  property  of  the  bankrupt,  or  where  his  disposiUou  of  his 
propei*ty  was,  under  the  statute,  fraudulent  and  void,  his  assignees 
take  his  real  and  personal  estate,  subject  to  all  equities,  liens,  and 
incumbrances  thereon,  whether  created  by  his  act  or  by  operation  of 
law.     Yeatman  v.  Savings  Institution,  764. 

12.  Until  he  shall  be  paid,  the  pledgee  is  entitled  to  the  possession  of  the 
property  which  he  holds  under  a  valid  pledge  as  security  for  his  debt 
against  the  pledgors,  notwithstanding  a  subsequent  adjudication  of 
bankruptcy  against  them;  and  his  refusal  to  surrender  it  to  their 
assignees  is  not  a  conversion  of  it.     Id. 

18.  The  failure  of  the  pledgee  to  appear  and  prove  his  claim  in  the 
bankruptcy  court  forfeits  only  his  right  to  participate  in  the  dis- 
tribution of  the  bankrupt's  estate  ordered  by  that  court.    Id. 

BEQUEST.     See  WUl. 

BILL  OF  EXCEPTIONS.     See  Georgia,  Code  of;  Jurisdiction,   1,  2, 

Record,  1;  Writ  of  Error,  4. 
A  bill  of  exceptions,  allowed  and  signed  or  sealed  by  the  judge,  is  the 
only  mode  by  which  his  rulings  during  the  progress  of  a  trial,  or  his 
charge  to  the  jury,  can  be  rendered  a  part  of  the  record.     Insurance 
Company  v.  Lanier,  171. 

BUAj  of  REVIEW.     See  Practice,  12;  Rebellion,  The,  S. 

I.  The  court  approves  the  ruling  in  Whiting  et  al.  v.  T\f  Bank  of  the 
United  States,  13  Pet.  6,  and  Putnam  v.  Datf,  22  WaU.  60,  that  the 
only  questions  open  in  a  bill  of  review,  except  when  it  is  filed  on  the 
ground  of  newly  discovered  evidence,  or  contains  new  matter,  are 
such  as  arise  upon  the  pleadings,  proceedings,  and  decree.  Buffing- 
ton  V.  Harvey,  99. 

S.  Should  such  a  bill  set  forth  the  evidence  in  the  original  cause,  a 
demurrer,  specially  assigning  that  error  alone,  should  be  soatained, 
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or  the  evidence  might,  on  motion,  be  striokan  out;  but  a  general 
demurrer  must  be  overruled,  if  the  bill  shows  any  substantial  error 
ir  the  record.  Id, 
8.  None  but  parties  and  privies  can  have  a  bill  of  review;  and  it  will 
not  lie  where  the  decree  in  question  was  passed  by  consent.  Thamp- 
8an  V.  Mftxwell,  S91. 

BILLS  OF  EXCHANGE  AND  PBOMISSOBY  NOTES.    See  Apent,  1; 

Deed  ;  District  of  Columbia^  2. 

1.  In  the  absence  of  proof  to  show  when  promissory  notes  wore  trans- 

ferred by  the  payee,  the  law  presumes  that  they  were,  when  under- 
due,  taken  in  good  faith  by  the  transferee,  without  notice  of  any 
infirmity  attaching  to  them,  and  he  is  entitled  to  the  benefit  of  the 
deed  of  trust  given  to  secure  them.  New  OrUaru  Canal  and  Banl> 
ing  Co.  v.  Montgomery^  16. 

2.  In  a  suit  upon  a  promissory  note,  jthe  court  below  charged  the  juiy 

that  if  the  defendant,  without  making  any  statement  of  his  inten- 
tion in  so  doing,  wrote  his  name  on  the  back  of  the  note  before  its 
delivery  to  the  payee,  he  is  presumed  to  have  done  so  as  the  surety 
of  the  maker,  for  his  accommodation,  and  to  give  him  credit  with 
the  payee;  and  that,  if  such  presumption  is  not  rebutted  by  the 
evidence,  he  is  liable  on  the  note  as  maker.  Held^  that  the  charge 
was  not  erroneous.     Good  v.  Martin^  90. 

8.  Where,  at  the  time  of  making  and  indorsing  a  promissory  note,  a 
written  contract  in  relation  thereto  is  entered  into  by  the  parties, 
parol  testimony  varying  or  contradicting  its  terms  b  not  admissible. 
Brown  v.  Spofford^  474. 

4.  The  court  reaffirms  the  doctrine  that  a  bona  fide  purchaser  for  value 
before  maturity  of  a  negotiable  instrtmient,  is  not,  unless  they  are 
brought  to  his  notice,  affected  by  any  equities  between  the  original 
parties.    Id. 

&  The  cashier  of  a  bank  is  not,  by  reason  of  his  official  position,  pre- 
sumed to  have  the  power  to  bind  it  as  an  accommodation  indorser 
on  his  individual  note;  and  the  payee  who  fails  to  prove  that  the 
cashier,  as  such,  had  authority  to  make  the  indorsement  cannot 
recover  against  the  bank.  West  St.  Louis  Savings  Bank  v.  Shawnee 
County  Bank,  557. 

BONDED  WABEHOUSE.    See  Imports,  Duties  on,  4;  Internal  Repenue^  7. 

BONDS.     See  Demand  of  Payment;  Municipal  Bonds. 

BOUNDABIES.     See  Mexican  Land  Grants,  1,  2. 

BUBDEN  OF  FBOOF.     See  Internal  Revenue,  2,  8;  StoeiMien^  I. 

CALIFOBNIA.     See  Mexican  Land  Grants,  1-0;  Pleading,  4 

CABBIEB.    See  Cammm^  Carrier. 


790  IKDBZ. 

CASHIER.     See  BOU  ofEsehange  and  Prwnisimry  NaU»^  5;  PUadm^^  9. 

CHARGE  TO  JURY.     See  BUI  of  Exceptions ;  Court  and  Jvtry. 

CHARITABLE  USES  AND  TRUSTS.    See  Uses  and  TrusU,  1-4). 

CHARTER.     See  Constitutional  Law,  2-4),  8,  9,  24. 

CLAIMS  AGAINST  THE  UNITED  STATES.  See  Contracts,  1; 
Court  of  Claims,  1. 

1.  The  presentation  of  a  claim  for  compensation  for  carrying  the  mails, 
to  the  Second  Assistant  Foetmaster-General,  with  whom  all  the 
business  in  relation  to  the  claim  had  been  previously  transacted,  is, 
in  contemplation  of  law,  the  presentation  of  it  to  the  Postmaster 
General.     Alvord  ▼.  United  States,  856. 

S.  The  facts  in  this  case  considered,  and  held  to  entitle  the  claimant  to 
985,100  for  his  services,  under  contracts  with  the  Post-Office  Depart- 
ment, for  carrying  the  mails.    Id, 

8.  The  act  entitled  '*  An  Act  to  prevent  frauds  upon  the  treasury  of  the 
United  States,"  approved  Feb.  26,  1858  (10  Stat.  170),  embraces 
every  claim  against  the  government,  however  arising,  of  whatever 
nature,  and  wherever  and  whenever  presented.  United  States  v. 
Gmis,4ffr, 

i.  So  far  from  giving  new  potency  to  assignments  of  rights  of  action, 
and  from  changing  the  rule  of  the  oonunon  law  touching  such 
rights,  that  act  denies  any  effect  to  powers  of  attorney,  orders, 
transfers,  and  assignments  which  before  were  good  in  equity,  and 
which  a  debtor,  when  they  were  brought  to  his  notice,  was  bound  to 
regard.    Id, 

ft.  The  act  of  Feb.  24,  1856  (10  Stat.  612),  establishing  the  Court  of 
Claims,  is  not  an  enabling  act,  nor  does  it  expressly  or  by  necessary 
implication  repeal  any  of  the  provisions  of  the  act  of  Feb.  126,  1858, 
or  make  claims  assignable  which,  before  its  enactment,  were  incapa- 
ble of  assignment.     Id. 

8.  Congress  has  given  a  legislative  construction  of  the  act  of  1858,  by 
including  and  re-enacting  it  in  sect.  3477  of  the  Revised  Statutes.  Id. 

7.  The  court,  therefore,  upon  consideration  of  the  above  statutes,  hfdds, 
1.  That  claims  against  the  United  States  cannot  be  assigned,  so  as 
to  enable  the  assignee  to  bring  suit  in  his  own  name  in  the  Court  of 
Claims.  2.  That,  in  cases  arising  under  the  act  of  March  3,  1863 
(12  Stat.  820),  the  ownership  claimed  and  required  to  be  proved  is 
tliat  which  existed  at  the  time  when  the  propenty  in  question  was 
captured,  and  that  the  assignee  of  the  claim  for  the  proceeds  of 
such  property  is  not  entitled  to  sue  for  them  in  said  court.    Id. 

COASTWISE  VOYAGES.     See  Shipping  Artides,  2. 

COERCION.    See  Duress. 

COLLATERAL  PAPERS.    See  StaiuU  of  Frauds^  1. 
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COLLAT£RAL  SECUBITT.     See  Bankruptcy,  12. 

COLLECTORS  OF  INTERNAL  REVENUE,    COMMISSIONS  OP. 

See  Interned  Revenue^  7. 

COLLISION.    See  AdmiraUy^  2,  5;  Railway  Crossings,  1-3. 

COLORADO. 
The  act  of  the  Territory  of  Colorado  of  Feb.  11,  1870,  rendering  par- 
ties ip  a  suit  competent  witnesses,  did  not  apply  to  cases  which  were 
at  issue  at  the  time  of  its  passage.     Oood  v.  Martin,  90. 

COMITY..   See  Judicial  Comity. 

COMMERCE.     See  Constitutional  Law,  12-18. 

COMMISSIONER  OF  INTERNAL  REVENUE. 
The  rules  and  regulations  which  the  Commissioner  of  Internal  Revenoe 
is  authorized  by  sect.  2  of  the  act  of  July  20,  1868  (15  Stat.  125), 
to  prescribe,  may  aid  in  canying  the  law  into  execution;  but  they 
cannot  change  its  positive  provisions.  United  States  v.  Two  Hundred 
Barrels  of  Whiskey,  671. 

COMMON  CARRIER. 

1.  The  liability  of  an  intermediate  common  carrier  for  the  safety  of 

goods  delivered  to  him  for  carriage  is  discharged  by  their  delivery  to 
and  acceptance  by  a  succeeding  carrier  or  his  authorized  agent. 
Pratt  V.  Railway  Company,  43. 

2.  If  there  is  an  agreement  between  two  pei-sons,  occupying  the  relative 

positions  of  inteimediate  and  succeeding  carrier,  that  property  in- 
tended for  transportation  by  the  latter  may  be  deposited  at  a  partic- 
ular place  without  express  notice  to  him,  such  deposit  amounts  to 
notice,  and  is  sL  delivery.     Id. 

3.  The  acceptance  by  the  succeeding  carrier  is  complete,  and  his  liability 

fixed,  whenever  the  property  thus,  with  his  assent,  comes  into  his 
possession.     Id. 

4.  Although  a  transportation  company,  engaged  in  towing  a  barge  from 

one  point  to  another,  does  not  occupy  the  position  of  a  common 
carrier,  nor  have  that  exclusive  control  of  her  which  that  relation 
would  imply,  it  does  have  control  of  her  to  such  extent  as  is  nec- 
essary to  enable  it  to  fulfil  its  contract,  and  is,  therefore,  bound  to 
exercise  such  degree  of  diligence  and  care  as  a  skilful  performance 
of  the  stipulated  service  requires.  Dransportatian  Line  v.  Hope, 
297. 

COMPROMISE. 
A  party  who  seeks  to  avail  himself  of  the  conditions  of  a  compromise 
binding  him  to  the  performance  of  certain  acts,  in  order  to  discharge 
the  original  demand,  must  first  show  performance  on  his  'part 
\  V.  Spofford,  474. 
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CONFIRMATORY  ACT  OP  CONGRESS. 

1.  When  an  act  of  Congress,  confirming  a  claim  to  land,  contains  a  |»c»- 

viso  that  the  confirmation  shall  not  include  any  lauds  occupied  by 
the  United  States  for  military  purposes,  the  fact  of  such  occupancy 
can  be  established  by  parol  evidence,  and  is  not  necessarily  a  matter 
of  record.     Morrow  v.  Whitney^  551. 

2.  Where  such  occupancy  does  not  exist,  the  act  perfects  the  title  of  the 

confirmee,  if  the  tract  has  clearly  defined' boundaries,  or  can  be  iden- 
tified.    The  interest  of  the  United  States  having  been  thereby  vested 
ill  him,  a  patent  subsequently  issued  to  him  is  only  documentary  evi- 
dence of  title.    Id. 
8.  Langdeau  v.  Hanes^  21  Wall.  521,  cited  and  approved.     Id, 

4.  In  ar  description  of  land,  distances  and  quantities,  when  inconsistent 

with  metes  and  bounds,  must  yield  to  them.    Id. 

CONFISCATION.     See  Court  of  Claims,  1 ;  Procen*,  Service  of,  7-10. 

1.  The  general  pardon  and  amnesty  granted  by  President  Johnson,  by 

proclamation,  on  the  25th  of  December,  1868,  do  not  entitle  one  re- 
ceiving their  benefits  to  the  proceeds  of  his  property,  previously  con- 
demned and  sold  under  the  confiscation  act  of  July  17, 1H62  (12  Stat. 
689),  after  such  proceeds  have  been  paid  into  the  treasury  of  the 
United  States.     KnoU  v.  United  States,  149. 

2.  Whilst  a  full  pardon  releases  the  offender  from  all  disabilities  imposed 

by  the  offence  pardoned,  and  restores  to  him  all  his  civil  rights,  it 
does  not  affect  any  rights  which  have  vested  in  others  directly  by  the 
execution  of  the  judgment  for  the  offence,  or  which  have  been  ac- 
quired by  others  whilst  that  judgment  was  in  force.  And  if  the 
proceeds  of  the  property  of  the  offender  sold  under  the  judgment  have 
been  paid  into  the  treasury,  the  right  to  them  has  so  far  become 
vested  in  the  United  States  that  they  can  only  be  recovered  by  him 
through  an  act  of  Congress.  Moneys  once  in  the  treaauiy  can  only 
be  withdrawn  by  an  appropriation  by  law.    Id, 

CONSENT  DECREE.     See  Bill  of  Review,  3;  Contracts,  3. 

CONSTITUTIONAL  LAW.     See  Criminal  Law;  Due  Process  qf  Law, 
1-3;  Judicial  Comity;  Set-Off,  1-3;  Wharfage,  4. 

1.  Statutes  which  are  constitutional  in  part  only  will  be  upheld  and 

enforced  so  far  as  they  are  not  in  conflict  with  the  Constitution,  pro- 
vided the  allowed  and  the  prohibited  parts  are  severable.  Packet  Com  - 
pany  v.  Keokuk,  80. 

2.  A  statute  of  a  State,  which  declares  that  all  charters  of  corporations 

granted  after  its  passage  may  be  altered,  amended,  or  repealed  by 
the  legislature,  does  not  necessarily  apply  to  supplements  to  an  exist- 
ing charter  which  were  enacted  subsequently  to  the  statute.  New 
Jersey  v.  Yard,  104. 

5.  'Nor  does  a  provision  which  declares  that  **  this  supplement,  and  the 

charter  to  which  it  is  a  supplement,  may  be  altered  or  aiMttdad  bv 
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the  legislature,"  apply  to  a  oontraet  with  the  oorporation  made  in  a 
supplement  thereafter  passed.    Id. 

4.  Such  statutory  reservations  of  the  right  to  repeal,  unlike  similar  con- 
stitutional provisions,  are  only  binding  on  a  succeeding  legislature  so 
fai'  as  it  chooses  to  conform  to  them ;  and,  if  it  so  intends,  an  irre- 
pealable  legislative  contract  may  be  made.  It  is,  therefore,  in  every 
ease  a  question  whether  the  legislature  making  the  contract  intended 
that  the  former  provision  for  repeal  or  amendment  should,  by  impli- 
cation, beoome  a  part  of  the  new  contract.    Id. 

6.  In  this  case,  the  contract  of  1865  for  a  specific  rate  of  taxation  is  incon- 
sistent with  any  such  implication,  because:  1.  There  was  a  subject 
of  dispute  and  a  fair  adjustment  of  it  for  a  valuable  consideration  on 
both  sides.  2.  The  contract  assumed,  by  legislative  requirement, 
the  shape  of  a  formal  written  contract.  3.  The  terms  of  the  con- 
tract, that  *'  this  tax  shall  be  in  lieu  and  satisfaction  of  all  other 
taxation  or  imposition  whatsoever  by  or  under  the  authority  of  this 
State,  or  any  law  thereof,"  exclude,  in  view  of  the  whole  transaction, 
the  right  of  the  State  to  revoke  it  at  pleasure.    Id. 

6.  k  statute  which  prescribes  a  mode  of  serving  process  upon  railroad 

companies  different  from  that  provided  for  in  a  charter  previously 
granted  to  a  particular  company,  does  not  impair  the  obligation  of 
the  contract  between  such  company  and  the  State.  Railroad  Com- 
pany V.  Hecht^  168. 

7.  Tlie  seventh  amendment  to  the  Constitution,  touching  the  right  of 

trial  by  jury,  applies  only  to  the  courts  of  the  United  States.  Pear- 
8onv.  YewdaU^29i. 

8.  The  consolidation,  pursuant  to  the  statute  of  Ohio  of  April  10, 1856 

(4  Curwen,  2791),  of  two  or  more  railway  companies  works  their 
dissolution.  All  the  powers  and  franchises  of  the  new  company 
which  is  thereby  formed  are  derived  from  that  statute,  and  are  sub- 
ject to  **  be  altered,  revoked,  or  repealed  by  the  General  Assembly," 
under  sect.  2,  art.  1,  of  the  Constitution  of  that  State,  which  took 
effect  Sept.  1,  1851.     ShieUU  v.  OAio,  819. 

9.  The  Greneral  Assembly  does  not,  therefore,  impair  the  obligation  of  a 

contract  by  prescribing  the  rates  for  the  transportation  of  passengers 
by  the  new  company,  although  one  of  the  original  companies  was, 
prior  to  the  adoption  of  that  Constitution,  organized  under  a  charter 
whicn  imposed  no  limitation  as  to  such  rates.    Id. 

10.  In  the  absence  of  legislation  by  Congress  bearing  on  the  case,  a  statute 

of  a  State  which  authorizes  the  erection  of  a  dam  across  a  navigable 
river  which  is  wholly  within  her  limits  is  not  unconstitutional. 
Pound  V.  TVircJ;,  459. 

11.  A  party  is  not  liable  for  obstructing  the  navigation  of  the  river  by 

means  of  a  dam  which  he  has  erected  under  the  aathwity  and  pur- 
suant to  the  requirements  of  such  a  statute,    /of. 
IS.  Tlie  statata  <d  Miasonri  which  prohibits  driving  or  oo»f«fing  anj 
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Texas,  Mexican,  or  Indian  cattle  into  the  State,  between  the  fiist 
day  of  March  and  the  first  day  of  November  in  each  year,  is  in  con- 
flict with  the  clause  of  the  Constitution  that  ordains  '*  Congress  shall 
have  power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes."  Raiiroad  Caw^ny 
V.  Huun,  465. 

18.  Such  a  statute  is  more  than  a  quarantine  regulation,  and  not  a  l^ti 
mate  exercise  of  the  police  power  of  the  State.    Id, 

14.  That  power  cannot  be  exercised  over  the  inter-state  transportation  of 
subjects  of  commerce.     Id 

16.  While  a  State  may  enact  sanitery  laws,  and,  for  the  purpose  of  self- 
protection,  esteblish  quarantine  and  reasonable  inspection  regulations^ 
and  prevent  persons  and  animals  having  contagious  or  infectious 
diseases  from  entering  the  Stete,  it  cannot,  beyond  what  is  absolutely 
necessary  for  self-protection,  interfere  with  transportetion  into  or 
through  its  territory.     Id. 

16.  Neither  the  unlimited  powers  of  a  State  to  tax^  nor  any  of  ito  large 

police  powers,  can  be  exercised  to  such  an  extent  as  to  work  a 
practical  assumption  of  the  powers  conferred  by  the  Constitution 
upon  Congress.     Id, 

17.  Since  the  range  of  a  Stete's  police  power  comes  very  near  to  the  field 

committed  by  the  Constitution  to  Congress,  it  is  tiie  duty  of  courts 
to  guard  vigilantly  against  any  needless  intrusion.     Id 

18.  The  Supreme  Court  of  Louisiana  having  d'ecided  that  an  act  of  the 

General  Assembly,  approved  Feb.  23,  1869,  entitled  **  An  Act  to 
enforce  the  thirteenth  article  of  the  Constitution  of  this  Stete,  and 
to  regulate  the  licenses  mentioned  in  said  thirteenth  article,"  requires 
those  engaged  in  the  transportetion  of  passengers  among  the  States 
to  gfve  all  persons  travelling  within  that  Stete,  upon  vessels  employed 
in  such  business,  equal  righto  and  privileges  in  all  parte  of  the  vessel, 
without  distinction  on  account  of  race  or  color;  and  subjecte  to  an 
action  for  damages  the  owner  of  such  a  vessel  who  excludes  colored 
passengers,  on  account  of  their  color,  from  the  cabin  set  apart  by 
him  for  the  use  of  whites  during  the  passage:  this  court,  accepting 
as  conclusive  this  construction  of  the  act  by  the  highest  court  of  the 
Stete,  holds  that  the  act,  so  far  as  it  has  such  operation,  is  a  regu- 
lation of  inter-stete  conmierce,  and,  therefore,  to  that  extent,  un- 
constitutional and  void.     Hall  v.  DeCuir^  485. 

19  An  enactment  reducing  the  time  prescribed  by  the  Stetute  of  Limita- 
tions in  force  when  the  right  of  action  accrued  is  not  unconstitu- 
tional, provided  a  reasonable  time  be  given  for  the  commencement 
of  a  suit  before  the  bar  takes  effect.     Terry  v.  Anderson^  628. 

90.  This  court  concurs  in  opinion  with  the  Supreme  Court  of  Georgia 
that  the  time  prescribed  by  the  stetute  of  that  Stete,  approved  March 
16,  1869,  in  which  suite  for  the  enforcement  of  righto  which  accrued 
prior  to  June  1»  1866,  should  be  brought,  is  not  so  abort  or  unreason* 
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able,  under  the  cironmstanoeB  which  led  to  its  enactment,  ae  to 
render  it  anoonstitational.    Id. 

21.  A  statutory  liability  is  as  much  the  subject  of  remedial  legislation  as 

a  liability  by  contract,  unless  the  remedy  enters  into  and  forms  a 
part  of  the  obligation  which  the  statute  creates.    Id, 

22.  It  is  competent  for  the  legislature  to  impose  upon  a  city  the  payment 

of  claims  just  in  themselves,  for  which  an  equivalent  has  been 
received,  but  which,  from  some  irregularity  or  omission  in  the  pro- 
ceedings creating  them,  cannot  be  enforced  at  law.  New  Orleans  v. 
Clark,  ea. 

28.  A  law  requiring  a  municipal  corporation  to  pay  such  a  claim  is  not 
within  the  provision  of  the  Constitution  of  Louisiana  inhibiting  the 
passage  of  a  retroactive  law.    Id, 

24.  The  charter  of  a  bank,  granted  by  the  legislature  of  Tennessee,  pro- 
vides that  the  bank  **  shall  pay  to  the  State  an  annual  tax  of  one- 
half  of  one  per  cent  on  each  share  of  the  capital  stock  subscribed, 
which  shall  be  in  lieu  of  all  other  taxes."  Held,  1.  That  this  provision 
is  a  contract  between  the  State  and  the  bank,  limiting  the  amount 
of  tax  on  each  share  of  the  stock.  2.  That  a  subsequent  revenue 
law  of  the  State,  imposing  an  additional  tax  on  the  shares  in  the 
hands  of  stockholders,  impairs  the  obligation  of  that  contract,  and 
is  void.  Farrinffton  v.  Tennessee,  679. 
CONTRACTS.  See  Admiralty,  1;  Agent,  1-8;  Constitutianal  Law,  2-^, 
8,  9;  Court  of  Claims,  1;  Lands,  Contract  for  Conveyance  of,  1-8; 
Lands,  Contract  for  Sale  of,  1;  Life  Insurance,  9;  Parol  EfA- 
dence,  1;  Wharfage,  1-8. 
1.  A.,  having  a  claim  against  the  government  under  his  contract  with 
the  Navy  Department  for  building  the  iron-clad  steam-battery 
**  Etlah,"  executed  to  B.  a  power  of  attorney  authorizing  him  to 
sue  for,  recover,  and  receive  all  such  sum  or  sums  of  money,  debts, 
goods,  wares,  and  other  demands  whatsoever,  and  especially  payments 
that  were  or  would  be  due  on  his  contract  foi^  building  the  **  Etlah,'' 
with  full  power  in  and  about  the  premises;  to  have,  use,  and  take 
all  lawful  means  and  ways  in  his  name  for  the  purposes  aforesaid; 
and  to  make  acquittances  or  other  sufficient  discharges  for  him  and 
in  his  name,  and  generally  to  do  all  other  acts  necessary  and  law- 
ful to  be  done  in  and  about  the  premises.  The  contract  fixed  the 
amount  to  be  paid  for  the  battery,  and  provided  for  its  completion 
and  delivery  within  eight  months  from  June  24,  1868.  For  every 
month  that  the  delivery  might  be  made  earlier  than  the  time  fixed, 
the  contractor  should  receive  t4,500,  and  for  every  month  later  he 
should  pay  a  like  sum.  It  also  provided  that  the  department  might, 
at  any  time  during  the  progress  of  the  work,  make  such  alterations 
and  additions  to  the  plans  and  specifications  as  it  might  deem  neo* 
essaiy  and  proper,  the  extra  expense  caused  thereby  to  be  paid  at 
lair  and  reasonable  rates,  to  be  detennined  wheQ  the  ehaagea  wsve 
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dirwtad  to  be  madt.  Tht  bsttery  wm  finished  for  deliirwj  in  Ko- 
member,  1865,  and  the  proper  authorities  of  the  department  certified 
that  the  extra  work  and  materials,  rendered  necessary  in  making  the 
alterations  and  additions  that  were  ordered,  amounted  to  1116,111. 
A  portion  of  that  sum  having  previously  been  paid,  a  voucher,  in 
favor  of  A.,  for  126,658.17,  *'  being  the  full  and  final  payment  on  all 
extras,  and  in  full  for  all  claims  and  demands  for  that  work,"  was 
approved  by  the  department  April  24, 1866,  and  paid  May  11  follow- 
ing to  B.,  who,  under  his  power  of  attorney,  receipted  it  in  full. 
A.'s  assignee,  asserting  that  the  extra  work  amounted  to  $172,273.55, 
brought  suit  in  the  Court  of  Claims  to  recover  the  excess  over  the 
amount  paid,  and  1118,283.30  alleged  to  be  due,  irrespective  of  ex- 
tras, on  account  of  an  increase  in  the  price  of  labor  and  materials 
during  the  time  that  the  completion  of  the  vessel  was  delayed  by 
reason  of  such  alterations  and  additions.  Held^  1.  That  the  power  of 
attorney  authorized  B.  to  accept  payment  of  the  voucher,  which  upon 
its  face  declared  it  was  the  last  and  full  payment  for  the  extra  work, 
and  that  his  acceptance  bound  A.,  and  barred  a  recovery  for  such 
work.  2.  That  the  United  States  is  not  liable  to  A.  for  the  increased 
cost  of  the  labor  and  materials.     Chouteau  v.  United  Statee,  61. 

2.  The  court,  in  construing  the  contract  between  the  parties  to  this  suit, 
holds  that  the  company  is  not  bound  to  deliver  the  stipulated  new 
bonds  until  all  the  construction  bonds  which  are  still  outstanding 
shall  be  surrendered  to  it,  or  due  proof  made  of  the  loss  of  such  as 
cannot  be  produced,  and  adequate  security  offered  to  indemnify  the 
company  against  liability  to  any  adverse  claimant.  Railway  Company 
V.  Stewart,  279. 

t.  The  parties  in  interest  will  then  be  entitled  to  a  performance  of  the 
contract  by  the  company,  notwithstanding  a  decree  by  consent  and 
in  part  peiiormance  of  the  contract  has  been  rendered  by  the  Dis- 
trict Court  of  the  first  judicial  district  of  the  State  of  Kansas,  sitting 
within  and  for  the  county  of  Leavenworth,  directing  a  cancellation 
of  the  construction  bonds  and  a  discharge  of  the  mortgage  securing 
them.    Id, 

i.  Where,  at  the  time  of  making  and  indorsing  a  promissory  note,  a 
written  contract  in  relation  thereto  is  entered  into  by  the  parties, 
parol  testimony  varying  or  contradicting  its  terms  is  not  admissible. 
Brown  v.  Spofford,  474. 

6.  The  act  of  Congress  approved  June  2, 1862  (12  Stat.  411),  which  makes 
it  the  duty  of  the  Secretary  of  War,  the  Secretary  of  the  Navy,  and 
the  Secretary  of  the  Interior  to  require  every  contract  made  by  them 
severally  on  behalf  of  the  government,  or  by  officers  under  them  ap- 
pointed to  make  such  contracts,  to  be  reduced  to  writing,  and  signed 
by  the  contracting  parties,  is  mandatory,  and  in  effect  prohibits  and 
venders  unlawful  any  other  mods  of  making  the  contraot  Clark  v. 
linked  State*,  539. 
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6.  Wliere,  however,  a  parol  contract  has  been  wholly  or  partly  ezecnted 

on  one  side,  the  party  performing  will  be  entitled  to  recover  the  fair 
value  of  his  property  or  services  as  upon  an  implied  contract  for  a 
quanttan  meruU.    Id, 

7.  In  the  present  case,  the  contract  for  the  use  of  the  claimant's  vessel, 

and  for  the  payment  of  her  value  if  she  should  be  lost  in  the  service 
of  the  government,  was  not  reduced  to  writing.  When  in  that  ser- 
vice she  was  manned  by  a  captain  and  crew  furnished  by  the  Quar- 
termaster's Department  and  loet;  but  no  negligence  was  attributed 
to  them.  Held,  that  the  implied  contract  being  such  as  arises 
upon  a  simple  bailment  for  hire,  the  claimant  cannot  recover  for 
her  loss.    Id, 

8.  No  question  having  been  raised  as  to  the  claimant's  title  to  the  vessel, 

and  there  being  no  suggestion  of  any  concealment  or  suppression  of 
the  truth  on  his  part  at  the  time  the  agreement  to  compensate  him 
for  the  use  of  her  was  made,  she  being  then  in  Mexican  waters,  it 
would  be  bad  faith  on  the  part  of  the  government,  after  getting  her 
within  its  jurisdiction  and  into  its  possession,  under  the  pretence  of 
hiring  her,  to  set  up  that  the  claimant,  having  obtained  her  from 
the  Confederate  government  in  1863  in  payment  for  supplies  fur- 
nished to  the  Quartermaster's  Department  of  that  government,  had 
no  valid  title  to  her  as  against  the  United  States.    Id. 

CONTRIBUTORY  NEGLIGENCE.  See  Negligence,  2;  RaUwa^  CroU" 
ings,^. 

CONVERSION.    See  BafOni/^cy,  12. 

CONVEYANCE.    See  LandSj  Contract  far  Conveyance  of  1-8. 

CORPORATIONS.  See  Bankruptcy,  8;  Constitutional  Law,  2-6,  8,  9; 
Creditors;  Demand  of  Payment;  Process,  Service  of  7-10;  Stock' 
holders,  2-8. 

CORPORATIONS,  EXECUTION  OR  ACKNOWLEDGMENT  OF 
A  DEED  BY.    See  AcknowUdgment,  9. 

COSTS.     See  Admiralty,  6-8. 

COUNSEL,  APPEARANCE  BY.    See  Practice,  2. 

COURT  AND  JURY.  See  Bankn^ey,  7;  Bills  of  Exchange  and  Prom- 
issory Notes,  2;  Life  Insurance,  3-8;  Practice,  9, 10. 

1.  It  belongs  to  the  judge  to  exercise  discretion  as  to  the  style  and  form 

in  which  he  expounds  the  law  and  comments  upon  the  facts.  Hi^ 
duty  is  discharged  if  his  instructions  to  the  jury  correctly  state, 
although  not  in  the  ipsissima  verba  of  counsel,  the  whole  law  applica- 
ble to  *he  ease.     Continental  Improvement  Company  v.  Stead,  161. 

2.  To  instruct  upon  assumed  fads,  to  which  no  evidence  applies,  is  error. 

JMroad  Company  v.  Houston,  897. 
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COUBT  OF  CLAIMS.    See  Claim$  agmntt  ihi  United  Statm,  5-7;  /iri^ 
dustwUt  6. 

1.  To  oonstifcate  an  implied  contract  with  the  United  States  for  the  pay- 

ment of  money  npon  which  an  action  will  lie  in  the  Court  of  Claims  i 
there  must  have  been  some  consideration  moving  to  the  United 
States,  or  they  must  have  received  the  money  charged  with  a  duty 
to  pay  it  over;  or  the  claimant  must  have  had  a  lawful  right  to  it 
when  it  was  received,  as  in  the  case  of  money  paid  by  mistake.  No 
sach  implied  contract  with  the  United  States  arises  with  respect  to 
moneys  received  into  the  treasury  as  the  proceeds  of  property  for- 
feited and  sold  under  the  confiscation  act  of  July  17, 1862  (12  Stat. 
589).    Knote  v.  Unked  States,  149. 

2.  The  act  of  Feb.  24,  1855  (10  Stat.  612),  establishing  the  Court  of 

Claims,  is  not  an  enabling  act,  nor  does  it  expressly  or  by  necessary 
implication  r^>eal  any  of  the  provisions  of  the  act  of  Feb.  26,  1858 
(id.  170),  or  make  claims  assignable  which  before  its  enactment 
were  incapable  of  assignment.  United  States  v.  Gillisy  407. 
8.  The  forms  of  pleading  in  the  Court  of  Claims  do  not  preclude  a  claim- 
ant from  recovering  what  is  justly  due  him  npon  the  facts  stated  in  his 
petition,  although  there  be  no  count  in  the  petition  as  upon  an  im- 
plied contract.     Clark  v.  United  States^  589. 

COURTS  OF  THE  UNITED  STATES.      See  CanstUuthnal  Law,  7; 
Judicial  Comitjf,  2. 

CREDITORS.     See  Bankruptcy,  1-7;  Set-Off,  8. 
QiMETtf,  Can  a  creditor  of  a  dissolved  corporation,  who  has  not  recovered 
a  judgment  and  exhausted  his  remedies  at  law,  proceed  in  equity  to 
subject  choses  in  action  to  the  payment  of  his  demand?    Terry  v. 
Anderson,  628. 

CRIMINAL  LAW. 

1.  An  act  which  is  not  an  offence  at  the  time  it  is  committed  cannot 
become  such  by  any  subsequent  independent  act  of  the  party 
with  which  it  has  no  connection.  Accordingly,  that  part  of  sect. 
5182,  Rev.  Stat.,  which  declares  that  every  person  respecting  whom 
proceedings  in  bankruptcy  are  commenced,  either  upon  his  own  pe- 
tition or  that  of  a  creditor,  who,  within  three  months  before  tlteir 
commencement,  obtains  goods  upon  false  pretences  with  intent  to 
defraud,  shall  be  punished  by  imprisonment,  is  inoperative  to  render 
the  act  an  offence,  because  its  criminal  character  is  to  be  determined 
by  subsequent  proceedings,  which,  at  the  time  the  goods  were  so  ob- 
tained, may  not  have  been  in  his  contemplation,  and  may  be  insti- 
tuted, against  his  will,  by  another.     United  States  v.  Fox,  670. 

2  It  is  competent  for  Congress  to  enforce,  by  suitable  penalties,  all  leg- 
islation necessary  or  proper  to  the  execution  of  powers  with  which  it 
is  intrusted;  and  any  act  committed  with  a  view  of  evading  such 
legislation,  or  fraudulently  securing  its  benefits,  mi^y  be  made  ap 
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offence  against  the  United  States.  But  it  is  otherwise,  when  an  act 
committed  in  a  State  has  no  relation  to  the  execution  of  a  power  of 
Congress,  or  to  any  matter  within  the  jurisdiction  of  the  United 
States.    Id. 

DAMAGES.  See  Admiralty,  5-^ ;  LetUn-PaterU,  8;  Life  Ituurance, 
15,  16. 
Where  a  military  officer  seizes  goods  upon  the  ground  that  they  are  in 
the  Indian  country  contrary  to  law,  and  it  appears  that  the  place 
where  the  seizure  was  made  was  not,  in  fact,  in  that  country,  he  is 
liable  to  an  action  as  a  trespasser;  and  the  difference  between  their 
value  at  the  place  where  they  were  taken  and  the  place  where  they 
were  returned  to  the  owners  is  the  proper  measure  of  damages. 
Bates  y.  CUtrky  204. 

DEATH,  PROOFS  OF.     See  Life  Insurance,  210. 

DECREE.     See  BUI  of  Review,  1-8  ;  Consent  Decree;  Jurisdiction,  8-6; 
Mexican  Land  Grants,  2;  Process,  Service  of,  10;  Trustee,  6. 

DECREE  FOR  CARRYING  OUT  A  SETTLEMENT  AND  COM- 
PROMISE OF  A  SUIT. 
A  decree  for  carrying  out  a  settlement  and  compromise  of  a  suit,  if  ob- 
tained without  fraud,  cannot  be  impeached.     Thompson  v.  Maxwell, 
991. 

DEED.  See  Acknowledgment,  1-3;  BUls  of  Exchange  and  Promissory 
Notes,  1;  Lands,  Contract  for  Conveyance  of,  2;  Trustee,  1,  2. 
Where  the  records  of  the  proper  office  showed  that  in  1866,  when  a 
deed  of  trust  was  executed  to  secure  the  payment  of  certain  promis- 
sory notes,  there  was  no  prior  incumbrance  upon  the  land,  —  Held, 
that  a  party  claiming  under  a  deed  executed  and  recorded  in  1848, 
which  he  alleges  was  intended  to  embrace  the  same  land,  but  which 
misdescribes  it,  which  misdescription  was  not  asserted  in  any  judi- 
cial proceeding,  nor  notice  thereof  given  before  action  commenced 
by  the  holders  of  said  notes  to  enforce  their  trust,  is  not  entitled  to' 
have  his  deed  reformed  against  their  intervening  rights.  New 
Orleans  Canal  and  Banking  Company  v.  Montgomery,  16. 

DELIVERY.     See  Common  Carrier,  1-3. 

DEMAND  OF  PAYMENT. 
Where  a  corporation  is  insolvent,  and  has  no  funds  at  the  place  where 
its  bonds  are  payable,  demand  of  pajrment  at  such  place  need  not  be 
made  before   suit  brought  to  foreclose  its  mortgages  executed  to 
secure  the  bonds.     Shaw  v.  BUI,  10. 

DEMURRER.     See  BUI  of  Review,  2;  Pleading,  4. 

DEVASTAVIT.     See  Bankruptcy,  10. 

D£VISE.    See  Uses  and  Trusu,  1-8;  TTtZf. 
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DILIGENCE.     See  dmmtm  Carrier^  4  ;  RaSLway  Croaht^^  !••. 
DISTANCES  AND  QUANTITIES.    See  M$te3  and  Bounds. 
DISTILLED   SPIRITS.     See  Internal  Revenue,  6,7. 

DISTRICT  OF  COLUMBIA.     See  Estate  at  WUl. 

1.  The  statute  of  43  Eliz.,  o.  4,  was  purely  remedial  and  aacillarj.    Lt 

was  never  in  force  in  the  District  of  Columbia;  and  the  yalidity  of 
charitable  endowments,  and  the  jurisdiction  of  courts  of  equity  over 
them,  do  not  depend  upon  it.  Quid  v.  Washinffton  Hospital  for 
Foundlings,  803. 

2.  Under  sect.  827  of  the  Revised  Statutes  of  the  United  States  relating 

to  the  District  of  Columbia,  persons  severally  liable  upon  the  same 
obligation  or  instnmient,  including  the  parties  to  promissory  notes, 
may  all  or  any  of  them,  at  the  option  of  the  plaintiff,  be  included  in 
the  same  action.    Burdette  v.  Bartlett,  637. 

DOCUMENTARY  EVIDENCE.     See  Confirmatory  Act  of  Congress,  2. 

DUE  PROCESS  OF  LAW. 

1.  The  revenue  laws  of  a  State  may  be  in  harmony  with  the  Fourteenth 

Amendment  to  the  Constitution  of  the  United  States,  which  declares 
that  no  State  shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  although  they  do  not  provide  that  a  per- 
son shall  have  an  opportunity  to  be  present  when  a  tax  is  assessed 
against  him,  or  that  the  tax  shall  be  collected  by  suit.  McMillen  v. 
Anderson,  87. 

2.  A  statute  which  gives  a  person  against  whom  taxes  are  assessed  a 

right  to  enjoin  their  collection,  and  have  their  validity  judicially 
determined,  is  due  process  of  law,  notwithstanding  he  is  required, 
as  in  other  injunction  cases,  to  give  security  in  advance.    Id. 

8.  The  act  of  the  General  Assembly  of  the  State  of  Pennsylvania,  en- 
titled **  An  Act  relating  to  roads,  highways,  and  bridges,"  approved 
July  13,  1836,  makes  ample  provision  for  judicial  inquiry  in  the 
matters  therein  mentioned,  and  is  due  process  of  law,  within  the 
meaning  of  the  Federal  Constitution.    Pearson  v.  Yewdall,  294. 

4.  The  term,  **  due  process  of  law,*'  when  applied  to  judicial  proceedings, 
means  a  course  of  legal  proceedings  according  to  those  rules  and 
principles  which  have  been  established  by  our  jurisprudence  for  the 
protection  and  enforcement  of  private  rights.  To  give  such  proceed- 
ings any  validity,  there  must  be  a  competent  tribunal  to  pass  upon 
their  subject-matter;  and,  if  that  involves  merely  a  determination 
of  the  personal  liability  of  the  defendant,  he  must  be  brought  within 
its  jurisdiction  by  service  of  process  within  the  State,  or  by  his  vol- 
untary appearance.    Pennoyer  v.  Neff,  714. 

DURESS. 
The  coercion  or  duress  which  will  render  a  payment  involuntary  nraai 
consist  of  some  actual  or  threatened  exercise  of  power  posseMed,  or 
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believed  to  be  poesessed,  bj  the  party  exacting  or  receiving  the  pay- 
ment, over  the  person  or  property  of  another,  from  which  the  latter 
has  no  other  means  of  inunediate  relief  than  by  making  payment. 
*     Radi$h  y.  HtUchina,  210. 

£JECTM£NT.    See  Mexican  Land  GranU,  4. 

ELECTORS.     See  Municipal  Bands,  1-8. 

ENROLLED  AND  LICENSED  STEAMBOATS.     Bee  Wharfage,  i. 

EQUITY.  See  Crediton;  Lands,  Contract  for  Conveyance  of  1-8;  Uses 
and  Trusts,  2. 

1.  A  court  of  equity  will  not  relieve  against  a  judgment  at  law,  where 

the  party  seeking  its  aid  has  been  guilty  of  laches  or  fault    Brown 
V.  County  ofBuena  Vista,  157. 

2.  Whether  the  time  which  has  elapsed  since  the  discovery  of  the  fraud, 

set  up  as  the  ground  of  relief,  be  sufficient  to  bar  the  remedy,  is  a 
question  to  be  determined  by  the  sound  discretion  of  the  court.     Id, 

EQUITY  OF  REDEMPTION.     See  Bankruptcy,  2. 

ESTATE  AT  WILL. 
Under  the  laws  of  Maryland  prevailing  in  the  District  of  Columbia,  an 
interest  in  lands  made  by  livery  and  seisin  only,  or  by  parol,  except 
leases  not  exceeding  the  term  of  three  years,  has  only  the  force  and 
effect  of  an  estate  at  will     Williams  v.  Morris,  444. 

ESTOPPEL.  See  Bankruptcy,  7;  Contracts,  1;  Letters-Patent,  4;  Passen- 
ger for  Hire. 

EVIDENCE.  See  Authentication  of  Records  and  Judicial  Proceedings, 
Confirmatory  Act  of  Congress,  2;  Experts;  Internal  Revenue,  8,  4; 
Life  Insurance,  8,  4;  Statute  of  Frauds,  1. 

EXECUTORS,  PETITION  BY,  FOR  REMOVAL  OP  CAUSES. 
See  Removal  of  Causes,  8,  4. 

EXECUTORY  TRUST.    See  Uses  and  Trusts,  1. 

EXEMPTION  FROM  LIABILITY  TO  SUIT.  See  Indian  Country, 
1,2. 

EXPERTS. 
The  testimony  of  experts  is  admissible  in  determining  an  issue  involving 
a  que8tion.of  nautical  skill.     JVansportation  Line  v.  Hope,  297. 

FEES.     See  Registers  of  Land-Offices,  Fees  of,  1,  2. 

FERMENTED  OR  MALT  LIQUORS.    See  Internal  Revenue,  2,  Z. 

FINAL  DECREE.     See  Jurisdiction,  8,  4. 

FINAL  JUDGMENT.     See  Jurisdiction,  1,  2. 

FINDINGS  OF  FACT.    See  Record,  I,  2. 
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FIB£  INSURANCE.    Bee  Iruuranee. 

FOBECLOSCTRE.     See  Bankn^^j,  2;  Demand  of  Payment;  Mortgof^^  1; 
Practice,  2. 

FOREIGNER.     See  RebeUion,  The,  1. 

FORFEITURE.    See  Life  Insurame,  7,  6. 

FRANCHISES,  TRANSFER  OF.     Sm  Mume^  Bonda,  V^ 

FRAUD.     See  Bankruptey,  9,  10;  Decree  far  Carrying  aui  •  SefOemmi  cM 

Compromise  of  a  Suit ;  Equity,  2. 

FRAUDS,   STATUTE   OF.    See  Statute  of  Fraude. 

FRAUDULENT   CONVEYANCE. 
Where  property  is  conyeyed  to  a  wife  in  fraud  of  her  hnshand's  cred- 
itors, a  judgment,  in  personam  for  its  yalue  cannot  be  taken  against 
her,  nor,  in  case  of  her  death,  against  her  executors.    Phippe  ▼. 
Sedgwick,  8. 

FRAUDULENT  PREFERENCE.    Se%  Bankruptcy. 

FREE  PASS.    Seie  Passenger  for  Hire. 

GEORGIA.  See  Constitutional  Law,  19,  20;  Statute  of  Limitatume,  1. 
The  provisions  of  the  Code  of  Georgia  are  in  harmony  with  the  rule  that 
a  bill  of  exceptions,  allowed  and  signed  or  sealed  by  the  judge,  is  the 
only  mode  by  which  his  rulings  during  the  progress  of  a  trial,  or  his 
charge  to  the  jury,  can  be  rendered  a  part  of  the  record.  Insurance 
Company  ▼.  Lanier,  171. 

GRANT.     See  Public  Lands,  1-4. 

GRANTOR    IN  A  DEED,    ACKNOWLEDGMENT  BT.      See    A^ 
knowledgment,  1-3. 

GUARANTY.    See  Municipal  Bonds,  12,  19. 

HOMICIDE.     See  Life  Insurance,  15,  16. 

HUSBAND  AND  WIFE.    See  Aeeignee  in  Bankruptcy,  1;  JmdgmmsL 

IMPLIED  CONTRACT.    See  Contraete,  0,7;  Court  of  Clame,!;  FUad^ 
ing,  6. 

IMPORTS,  DUTIES  ON. 
L  The  act  of  Congress  anwoved  June  0, 1872  (17  SUt  280),  doea  aot 
npeal  the  provisions  in  the  acts  of  March  2,  1861  (12  id.  189),  Aug. 
6,  1861  (id.  293),  and  July  14,  1862  (id.  555),  imposing  duties  on 
japanned,  patent,  or  enamelled  leather  or  skins.  Movifts  v.  Arthur. 
144. 
8.  It  is  a  general  rule  in  the  eonstruction  of  revenue  statotes  ikei 
specific  provisions  for  duties  on  a  particular  article  arenot  repealed 
or  afiEected  by  the  general  words  of  a  subsequent  statute,  alUiougfa 
the  language  is  sufficiently  broad  t»  cover  that  aiiida.    JU. 


nfFORTS,  DUTIES  ON  (eonimued), 
l»  The  «xpT888ion  **nofc  herein  otherwise  prorided  far,''  intlieaetof 
June  6, 1872,  supra,  has  leferenoe  to  the  ptoyiaioiie  of  that  eet,  and 
not  to  those  of  some  preyiouB  act.    Id. 

4.  Certain  goods  were  imported  in  Noyember,  1809,  and  elofed  in  a 

bonded  warehouse  until  March  20,  1871,  when  they  were  withdrawn 
for  consumption.  Held,  that,  haying  so  remained  in  suoh  ware- 
house, they  were,  under  the  act  of  March  14,  1886  (14  Stat.  8), 
subject  to  the  additional  duty  of  ten  per  cent  therebj  iaposed. 
FalM  y.  Mwphp,  101. 

INDEMNITY.    See  Insurance,  6. 

INDIAN  COUNTRY. 
1.  In  the  absence  of  any  different  proyision  by  treaty  or  by  act  of  Con- 
gress, all  the  country  described  by  the  first  section  of  the  ad  of  June 
80,  1834  (4  Stat.  729),  as  Indian  country,  ronains  such  only  as  long 
as  the  Indians  retain  their  title  to  the  soil.     Bates  y.  Clark,  204. 

5.  Whateyer  may  be  the  rale  in  time  of  war  and  in  the  presence  of 

actual  hostilities,  military  officers  can  no  more  protect  themselyes 
than  ciyilians,  for  wrongs  committed  in  time  of  peace  under  orders 
emanating  from  a  source  which  is  itself  without  authority  in  the 
premises.  Hence  a  military  officer,  seizing  liquors  supposed  to  be 
in  Indian  country  when  they  are  not,  is  liable  to  an  action  as  a  tres- 
passer.   Id, 

INDIVIDUAL  LIABILITY.    See   Statute  of  LimtalUms,   1»  2;  Stoe/b- 
holders. 

INFRINGEMENT.     See  LeUere^Pateni,  2,  8,  8;  FnuHee,  C 

INJUNCTION.     See  Due  Process  of  Law,  2;  Practice^  6. 

rNSANTTY.     See  Life  Insurance,  8-5. 

INSOLVENCY.     See  Bankruptcy;  Demand  ofPagmmU. 

INSURABLE  INTEREST.     See /rwttrance,  4,  6. 

INSURANCE.  See  Ltfe  Insurance. 
1.  A  policy  of  insurance  on  a  yessel  at  and  from  Honolulu,  vie  Baker's 
Island,  to  a  port  of  discharge  in  the  United  States,  eoBtidned  a 
clause,  '^the  risk  to  be  suspended  while  yessel  is  at  Baker's  Island 
loading"  Held,  in  yiew  of  the  circumstances  which  must  be  sup- 
posed to  haye  appeared  to  the  parties  at  the  time  of  making  the  con- 
tract, that  the  meaning  of  the  clause  is  that  the  risk  was  to  be 
suspended  while  the  yessel  was  at  Baker's  Island  for  the  purpose  ol 
loading,  whether  actually  engaged  in  the  process  of  loading  or  not 
Reed  y«  Insurance  Company,  28. 
A  policy  of  insurance  for  one  year,  issued  Sept.  2,  1804,  opon  eertain 
goods  then  in  a  store  at  ihe  eity  of  Glasgow,  Mo.,  contained  the  fol- 
lowing stipulation:   '*  Provided  always,  and  it  is  hereby  deelared, 
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thmt  the  company  shall  not  be  liable  to  make  good  any  Ion  or  < 
age  by  fire  which  may  happen  or  take  place  by  meana  of  any  inya* 
sion,  insurrection,  riot,  or  civil  commotion,  or  of  any  military  or 
usurped  power."  At  an  early  hour  on  the  morning  of  the  fifteenth 
day  of  October,  1864,  an  armed  force  of  the  rebels,  under  military 
organization,  surrounded  and  attacked  the  city.  It  was  defended 
by  Colonel  Harding  and  the  forces  of  the  United  States  under  his 
oommand,  and  a  battle  between  them  and  the  rebel  forces  oontinied 
for  many  hours.  When  it  became  apparent  to  Colonel  Harding  that 
the  city  could  not  be  successfully  defended,  he,  in  order  to  prevent 
the  military  stores  deposited  in  the  city  hall  from  falling  into  the 
possession  of  the  rebel  forces,  set  fire  to  the  city  hall.  It,  with  its 
contents,  was  consumed.  Without  other  interference,  agency,  or 
instrumentality,  the  fire  spread  to  the  building  next  adjacent  to  the 
city  hall,  and  from  building  to  building  through  two  other  interme- 
diate buildings  to  the  store  containing  the  goods  insured,  and 
destroyed  them.  During  this  time,  and  until  after  the  fire  had  con- 
sumed such  goods,  the  battle  continued,  and  no  surrender  had  taken 
place,  nor  had  the  rebel  forces,  nor  any  part  thereof,  entered  the  city. 
HMf  that  the  fire  which  destroyed  the  goods  was  excepted  from 
the  risk  undertaken  by  the  insuren.  Ifuurance  Company  v.  Boon* 
.   117. 

8.  A  policy,  issued  to  an  express  company,  insuring  goods  and  merchan- 
dise in  its  care  for  transportation  while  on  board  cars  or  other  convey- 
ances, contained  the  following  provision:  '*  It  is  a  further  condition 
of  this  insurance,  that  no  loss  is  to  be  paid  in  case  of  collision,  ex- 
cept fire  ensue,  and  then  only  for  the  loss  and  damage  by  fire.  And 
that  no  loss  is  to  be  paid  arising  from  petroleum  or  other  explosive 
oils."  Certain  goods  in  the  possession  of  the  company,  and  in  the 
course  of  transportation  by  it,  were  in  an  express  freight-car,  form- 
ing part  of  a  raUway  train,  which  collided  with  another  train  com- 
posed mainly  of  oil-cars  loaded  with  petroleum.  Immediately  upon 
the  collision,  the  petroleum  burst  into  flames,  which  enveloped  and 
destroyed  the  freight-car  and  the  goods.  Held,  that  the  loss  thereby 
austuned  by  the  express  company  was  not  covered  by  the  policy. 
Insurance  Company  v.  Express  Company,  227. 

4.  The  owner  in  fee  of  land  and  of  the  buildings  thereon,  to  whom  has 
been  issued  a  policy  of  fire  insurance,  which  provides  that  **  if  the 
interest  of  the  assured  in  the  property  be  any  other  than  the  entire, 
unconditional,  and  sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  assured,  or  if  the  buildings  insured  stand  On  leased 
ground,  it  must  be  so  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  the  policy,  otherwise  the  policy  shall  oe  void," 
is  entitled,  upon  their  destruction  by  fire,  to  recover  on  his  policy, 
although,  at  the  time  it  was  issued,  there  was  an  outstanding  lease 
for  years  of  the  land  to  a  third  party,  which  fact  was  neither  ao 
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represented  to  the  company  nor  exprossed  in  the  written  part  of  the 
policy.  Insurance  Company  y.  Haven,  242. 
6.  Certain  insarance  companies  insured  T.  &  Co.  against  loss  or  damage 
by  fire  **  upon  whiskt/,  their  own  or  held  by  them  on  a  commission, 
including  government  tax  thereon  for  which  they  may  be  liable." 
They  were  so  liable  as  sureties  on  the  bond  of  the  distiller  in  whose 
warehouse  the  whiskey  was.  The  whiskey  belonged  to  them,  and 
was  destroyed  by  fire;,  and  the  amount  of  the  loss  apart  from  the  tax 
was  paid  by  the  companies.  The  tax  was  not  paid;  and,  suit  hav- 
ing been  brought  against  T.  &  Co.  on  their  bond,  the  companies, 
although  thereunto  requested,  declined  to  defend  it.  -  Judgment  was 
rendered  against  T.  &  Co.,  who  thereupon  gave  in  due  form  a  bond 
which,  under  the  laws  of  Kentucky,  operated  to  satisfy  the  Judg^ 
ment;  and  they  brought  this  action  against  the  companies  for  the 
amount  thereof.  Eeld,  1.  That  the  interest  of  T.  &  Co.  in  the 
whiskey,  by  reason  of  their  liability  to  pay  the  government  tax,  was 
an  insurable  one.  2.  That  the  policy  was  intended  to  furnish  in- 
demnity against  that  liability,  as  well  as  to  insure  the  interest  which, 
at  the  time  of  the  loss,  they  had  as  owners  of  the  whiskey.  8.  That 
the  companies  are  liable  to  them  for  the  amount  of  the  judgment  so 
rendered.     Insurance  Companies  v.  Thompson,  547. 

6.  'When  a  party  states,  in  his  application  for  an  insurance,  that  he  has 

made  a  just,  full,  and  true  exposition  of  all  material  facts  and  cir- 
cumstances in  regard  to  the  condition,  situation,  value,  and  risk  of 
the  property,  so  far  as  known  to  him,  and  the  application  is  ex- 
pressly made  a  part  of  the  policy,  should  it  afterwards  appear  that 
he  overestimated  the  value  of  the  property,  the  policy  would  not  be 
vitiated,  unless  it  be  shown  that  the  estimate  was  intentionally  ex- 
cessive.   National  Bank  v.  Insurance  Company,  673. 

7.  When  a  policy  contains  contradictory  provisions,  or  is  so  framed  as  to 

render  it  doubtful  whether  the  parties  intended  that  the  exact  truth 
of  the  applicant's  statements  should  be  a  condition  precedent  to  any 
binding  contract,  that  construction  which  imposes  upon  the  assured 
the  obligations  of  a  warranty  should  not  be  favored.    Id. 

8.  The  policy  having  been  prepared  by  the  insurers,  it  should  be  ocm- 

Btmed  most  strongly  against  them.    Id. 

INSURED,  REPRESENTATIONS   BY  THE.      See  Intunnei,  0,  7; 
L^e  Insurance,  9,  10. 

INTEREST.     See  AdmxraUy,  6-8. 

INTERLOCUTORY  DECREE.    See /uriM/ictum,  8. 

INTERMEDIATE  CARRIER.    See  Common  Carrier^  1-8. 

INTERNAL  REVENUE.     S^  Pleading,  ^. 
1    A  railroad  company  paid  to  the  holders  of  its  bonds  the  entire  amonnt 
of  semiannual  interest  aooming  thereon  from  Jan.  1  to  July  1, 1870* 
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tfMy  thftt  the  proper  internal  revenue  oftoer  of  ttie  United  fltaftee 
rightfully  assessed  against  the  oompany  a  tax  of  Uto  per  cent  upon 
the  amount  so  paid.    Railroad  Company  ▼.  Rose,  78. 

9.  A  manufadiurer  of  fermented  liquors,  from  whom  taxes  had  been  col* 
looted  under  a  second  assessment,  was,  in  order  to  reooter  them, 
required  by  the  act  of  July  18,  1866  (14  Stat.  Ill,  Rev.  Stat , 
sect.  8225),  to  show  that  his  return  did  not  contain  any  understate- 
ments; and  he  should,  therefore,  prove  that  it  agreed  with  the 
quantity  of  liquor  actually  drawn  frcmi  the  fermenting  vessels. 
Bergdoll  v.  Pollock,  887. 

•.  For  that  purpose,  although  not,  under  all  circumstances,  neoessarily 
conclusive  for  or  against  the  government,  his  books,  if  kept  as  the 
law  requires,  ought  to  be  the  best  evidence;  and,  until  it  is  shown 
that  they  cannot  be  produced,  or  do  not  contain  the  desired  infoiv 
mafion,  resort  cannot  be  had  to  the  recollection  or  knowledge  d 
Wilmsses  as  to  circumstances  bearing  upon  the  ultimate  fact  it 
issue.    Id. 

4.  <2iMer«,  Does  the  act  entitled  <^  An  Act  to  define  the  tax  on  formenteo 
Or  malt  liquors,"  approved  May  13,  1876  (19  Stat.  58),  change  an> 
rule  of  evidence  theretofore  established.    Id. 

6.  Distilled  spirits,  owned  by  and  found  upon  the  premises  of  a  rectifier 
or  wholesale  liquor-dealer,  cannot  be  seized  as  forfeited  to  the  United 
States,  under  sect.  96  of  the  **  Act  imposing  taxes  on  distilled 
spirits,"  &c.,  approved  July  20,  1868  (15  Stat.  164),  because  such 
rectifier  or  wholesale  liquoivdealer  has  knowingly  and  wilfully  neg- 
Iseted,  omitted,  or  refused  to  cause  packages  of  distilled  spirits  con* 
taining  more  than  twenty  gallons  each,  filled  for  shipment  or  sale 
on  his  premises,  to  be  gauged,  inspected,  and  stamped,  in  accordance 
with  the  provisions  of  sect.  25  of  the  same  act.  United  States  v. 
Tieo  Hundred  Barrels  of  Whiskey,  571. 

§•  The  rules  and  regulations  which  the  Commissioner  of  Internal  Rev- 
enue is  authorised  by  sect.  2  of  that  act  (id.  125)  to  prescribe,  may 
aid  in  carrying  the  law  into  execution;  but  they  cannot  diange  ite 
posiUve  provisions.    Id. 

T.  flecte.  78  and  74  of  the  act  entitled  *«  An  Act  imposing  taxee  on  dis- 
tilled spirits  and  tobacco,  and  for  other  parposeB,".apiM^ved  July 
28, 1868  (15  Stat.  157),  were  not  intended  to  repeal  tue  rule  pve- 
scribed  by  sect.  24  of  the  act  of  July  18,  1866  (14  id.  153),  aa 
amended  by  sect.  9  of  the  act  of  March  2,  1867  (id.  473),  for  the 
allowance  of  commissions  to  collectors  of  internal  revenue  upon 
taxes  collected  by  them  for  articles  removed  from  one  district  to  a 
bonded  warehouse  in  another  distriot     United  States  v.  Wiieoat^  ML 

[NTER-STATE  COMMERCE.    8eb  Constitution  Ltns,  l^Vb. 

nrVOLUNTARY  PAYMENT.    See  Dump. 
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JOINT  OR  SEVERAL  OBLIGORS.    See  Dutrjef  1/ C«fanMB«  f. 

JUDGMENT.    See  Equity,  1;  Jurisdiction,  1,  2,  4. 

JUDGMENT  IN  PERSONAM.    See  Fraudulent  Conceyamm;  Ptoent, 
Service  of,  2,  4,  5. 
Where  property  is  conveyed  to  a  wife  in  fraud  of  her  hiuband'e  cred- 
itors, a  judgment  inpenonam  for  its  value  cannot  be  taken  against 
her,  nor,  in  case  of  her  death,  against  her  executors.    Pkippe  v. 
Sedgwick,  8. 

JUDICIAL  COMITY.    See  Process,  Service  of,  5. 

1.  The  Supreme  Court  of  Tennessee  having  decided  that  the  ad  of  the 
legislature  of  that  State,  requiring  that  aH  personal  property  of 
every  kind  and  nature  shall  be  listed  and  assessed  for  taxation,  over- 
rides and  repeals  the  previous  ordinance  of  the  city  of  Nashville 
ezempting  from  municipal  taxation  certain  city  bonds,  and  brings 
them  within  the  scope  of  general  taxation,  that  decision  is  binding 
upon  this  court.    Adams  v.  NashmUe,  19. 

8.  Whilst  the  courts  of  the  United  States  are  not  foreign  tribunals  in 
their  relations  to  the  State  courts,  they  are  tribunals  of  a  different 
sovereignty,  and  are  bound  to  give  to  a  Judgment  of  a  State  court 
only  the  same  faith  and  credit  to  which  it  is  entitled  in  the  courts 
of  another  State.    Pennoyer  v.  Neff,  714. 

JUDICIAL  PROCEEDINGS.    See  Due  Process  of  Law,  4;  Process,  Ser 
vice  of,  8-10;  Sooereiffnty,  1. 

JURIDICAL  POSSESSION.    &9b  Mexican  Land  Grants,  h 

JURISDICTION.  See  Bankrt^Ucy,  2, 8 ;  Pleading,  8 ;  Practice,  4 ;  Process, 
Service  of,  7-10;  Rebellion,  The,  1;  Removal  of  Causes,  1-4. 

I.  Of  the  Suprsmr  Court. 

1.  This  court  has  no  jurisdiction  to  revise  the  action  of  an  inferior  court 
upon  the  question  of  either  granting  or  refusing  a  new  trial ;  and  the 
final  judgment  of  such  court  cannot  be  examined  through  its  rulings 
upon  that  question.  If,  when  the  final  judgment  is  brought  here  for 
review  by  writ  of  error,  no  other  documents  are  presented  for  con- 
sideration than  such  as  were  before  the  inferior  court  upon  the  appli- 
cation for  a  new  trial,  this  court  cannot  look  into  them;  and,  if  error 
is  not  otherwise  disclosed  by  the  record,  the  judgment  will  be  af- 
firmed.    Kerr  v.  ClampiU,  188. 

2  This  court  must  have  before  it  a  bill  of  exceptions,  or  what  is  equiva- 
lent thereto,  upon  which  the  final  judgment  of  the  court  below  was 
reviewed,  or  it  will  not  examine  into  any  alleged  errors,  except  sucb 
as  are  otherwise  apparent  on  the  face  of  the  record.    Id. 

S.  Where  the  final  decree  of  the  Circuit  Court  is  inooniistaiit  widi  an  in- 
terlooutory  decree  granting  afiirmative  relief  upon  a  orosa-bill  in  the 
same  suit,  a  party  adversely  affected  by  such  final  deoree,  where  the 
*  m  diapute  is  sufficient,  has  a  right  to  appeal  to  this  court. 
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which,  if  wiUiheld,  may  be  enforced  by  mandamui.  Ex  parte  ReM' 
road  Company^  221. 
4.  An  appeal,  where  the  amonnt  in  controversy  is  sufficient,  lies  to  this 
court  from  a  decree  rendered  by  the  Circuit  Court,  in  the  exercise  of 
its  appellate  jurisdiction,  in  a  suit  wherein  a  bill  in  equity  against 
the  creditors  of  a  bankrupt  was  filed  and  prosecuted  to  a  final  decree 
in  the  District  Court  by  his  assignees,  who  prayed  for  a  sale  of  his 
land,  and  an  adjustment  of  the  liens  thereon  arising  from  judgment, 
mortgage,  or  otherwise.    M'dner  v.  Meek^  252. 

6.  An  appeal  does  not  lie  to  this  court  from  the  decree  of  a  circuit  court 

dismissing,  in  the  exercise  of  its  supervisory  jurisdiction  under  the 
bankrupt  law,  an  appeal  fcom  a  district  court,  and  affirming  the 
order  appealed  from.  Nimick  ▼.  Coleman,  266. 
6  The  decision  of  the  Court  of  Claims  awarding,  on  the  motion  of  the 
United  States,  a  new  trial,  while  a  claim  is  pending  before  it,  or  on 
appeal  from  it,  or  within  two  years  next  after  the  final  disposition  of 
such  claim,  cannot  be  reviewed  here.     Young  v.  United  States,  641. 

7.  In  a  suit  in  the  Circuit  Court,  where  the  defendant  pleaded  neither  a 

set-off  nor  a  counter-claim,  the  plaintiff  remitted  so  much  of  a  ver- 
dict in  his  favor  as  was  in  excess  of  $5,000,  and  took  judgment  for 
the  remainder  ^^  in  coin.''  The  defendant  sued  out  a  writ  of  error. 
Held,  that  the  amount  in  controversy,  whether  payable  in  coin  or 
any  other  kind  of  money,  is  not  sufficient  to  give  this  court  jurisdic- 
tion.    Thompson  v.  Butler,  694. 

8.  The  District  Court,  in  the  exercise  of  its  jurisdiction,  under  an  act 

entitled  '*  An  Act  to  ascertain  and  settle  the  private  land  claims  in 
the  Stete  of  California,''  approved  March  3,  1857  (9  Stat  631), 
rendered  a  decree  Nov.  12,  1859,  rejecting  the  claim  of  A.  He  died 
Jan.  22,  1869,  and  his  executrix  was,  by  an  order  of  the  court  en- 
tered April  3,  1875,  permitted  to  become  the  party  claimant  of  the 
land.  She  thereupon  moved  for  a  new  trial  and  the  reversal  of  the 
decree.  The  motion  was  overruled;  and,  on  the  same  day,  an  ap- 
peal was  allowed  her  from  the  decree  and  from  the  order  refusing  a 
new  trial.  HeUl,  1.  That  the  appeal  from  the  decree  was  not  taken 
in  time.  2.  That  no  appeal  lies  from  the  order  refusing  a  new  trial. 
Camlmsion  v.  United  States,  285. 
II.  Of  the  Circuit  Courts. 

9.  The  supervisory  and  the  appellate  jurisdiction  of  the  Circuit  Court,  in 

cases  arising  under  the  bankrupt  acts,  distinguished.     MUner  v. 
Meek,  252. 
JURY.     See  Court  and  Jury. 

LACHES.     See  Equity,  1,  2;  Lands,  Contract  for  Conveyance  of,  8. 

1.  The  ruling  in  Osborne  v.  United  States,  19  Wall.  577,  reaffirmed  and 

applied  to  this  case.    Hart  v.  United  States,  316. 

2.  The  United  States  is  not  responsible  for  the  laones  or  wrongfal  aote  of 
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its  officers;  and  where  it  takes  an  official  bond,  the  obligors  are  ocm- 
dusively  presumed  to  execute  it  with  a  full  knowledge  of  that  prin- 
ciple of  law,  and  to  consent  to  be  dealt  with  accordingly.    Id. 

LANDS,  CONTRACT  FOR  CONVEYANCE  OP. 

1.  A  contract  for  the  conveyance  of  lands,  which  a  court  of  equity  will 

specifically  enforce,  must  be  certain  in  its  terms;  and  the  certainty 
required  has  reference  both  to  the  description  of  the  property  and 
the  estate  to  be  conveyed.  Accordingly,  where  the  property  could 
not  be  identified,  specific  performance  was  denied  Preston  ▼.  Pre^" 
ton,  200. 

2.  Where  one  having  such  a  contract  permitted  the  other  party  to  execute 

a  deed  of  J3iist  of  the  lands  to  a  trustee  to  secure  certain  indebted* 
ness,  with  a  power  to  sell  them,  if  necessary,  for  the  payment  of  such 
indebtedness,  —  Held,  that  he  had  waived  his  right  to  the  convey- 
ance, or,  at  least,  had  subordinated  it  to  the  interest  of  the  trustee 
and  the  purchasers  under  him.  Id. 
8.  The  delay  of  a  party  in  taking  proceedings  to  enforce  such  a  contract 
for  a  period  which  would  bar  an  action  at  law  for  the  property  is, 
except  under  special  circumstances,  such  laches  as  disentitle  him  to 
the  aid  of  a  court  of  equity.    Id. 

LANDS,  CONTRACT  FOR  SALE  OF. 

1.  The  court  applies  to  this  case  the  doctrines  announced  in  Barry  y. 

Coombe,  1  Pet.  640,  and  Purcell  v.  Miner,  4  Wall.  513,  as  to  what 
must  be  set  forth  in  a  written  contract  for  the  sale  of  lands,  and 
what  is  sufficient  part  performance  of  a  parol  contract  for  such  sale 
to  take  it  out  of  the  Statute  of  Frauds.     Willianu  v.  Morris,  444. 

2.  There  is  nothing  in  this  case  to  bring  it  by  analogy  within  the  Statute 

of  Limitations  which  govern  courts  of  law.    Id, 

LANDS  OCCUPIED  BY  THE  UNITED  STATES  FOR  MILITARY 
PURPOSES.    See  ConfinmUary  Ad  of  Congress,  1-4. 

LEASE.    See  Insurance,  4. 

LEGACY.    See  TTifl,  4. 

LEGISLATIVE  CONSTRUCTION. 
CongroB^  has  given  a  l^;islative  construction  to  the  act  of  Feb.  28, 1858 
(10  Stat.  170),  by  including  and  re-enacting  it  in  sect.  3477  of  the 
Revised  Statutes.     United  Stales  v.  GiUis,  407. 

LEGISLATIVE  INTENT.    See  Constitutional  Law,  2-5. 

LETTERS-PATENT.    See  Practice,  fi. 
I.  Letters-patent  No.  66,801,  issued  July  81, 1866,  to  William  Roemer, 
for  an  improvement  in  travelling-bags,  cannot  be  sustained,  as  the 
thing  patented  was,  before  his  alleged  invention,  known  and  exten- 
livelj  used  by  others  in  this  country.    Roemer  v.  Simon,  214. 


«I0  nmwt. 

LETTERS-PATEKT  (eon^nued). 

3.  Hm  BunnfaotiiM  of  lound  or  cylindrical  ban  flattened  and  drilled  at 

tbe  eye,  for  use  in  the  lower  chords  of  iron  tmoa  bridgest  it  not  an 
infringement  of  letters-patent  for  an  improvement  in  such  bridges 
where  the  claim  in  the  specification  describes  the  patented  inven- 
tion as  consisting  in  the  use  of  wide  and  thin  driUed  eye-bars 
applied  on  edge.  Keytione  Bridge  Company  y.  Phoenix  Iron  Com- 
pany, 274. 
t.  AlfhoQgh  one  of  the  patents  under  consideration  in  this  suit  embraced 
tbe  use  of  wide  and  thin  bars,  upset  and  widened  at  the  ends  by 
compression  to  give  additional  strength,  it  does  not  claim  that  pro- 
cess. Therefore,  the  use  of  round  or  cylindrical  bars  strengthened 
in  a  similar  manner  is  not  an  infringement  of  the  patent.  Quttre^ 
Would  such  a  process  have  been  patenteble?    Id.  • 

4.  A  patentee,  in  a  suit  upon  his  patent,  is  bound  by  the  claim  therein 

set  forth,  and  cannot  go  beyond  it.    Id. 

ft.  In  reissued  letters-patent  No.  1515,  granted  to  Paul  Dennis  Aug.  4, 
1868,  for  a  new  and  useful  improvement  in  cultivators,  the  second 
claim  in  the  specification  is  for  a  combination  of  the  beam  and  the 
mould-board  with  the  adjustable  wheel,  of  which  combination  the 
adjusteble  wheel  is  an  essential  element.    Eddy  v.  Dennisy  580. 

f.  The  first  claim  does  not  cover  an  inclined  shovel  mould-board  simply, 
nor  the  principle  of  passing  the  earth  over  the  recess  of  the  plow 
into  the  furrow  behind,  or  passing  it  over  a  recess  formed  exclu- 
sively with  a  curved  edge.  Its  effect  is  to  provide  for  that  which  is 
BOt  novel;  via.,  a  recess  cut  or  carved  out  for  the  purpose  intended. 
Jd. 

7«  There  is  no  evidence  in  this  case  to  show  that,  by  passing  the  earth 
thiough  a  recess  in  the  mould-board  f onned  by  curved  linfls,  any 
advantage  is  obtained  over  passing  it  through  one  fonned  by  right 
lines.    Id. 

8.  There  having  been  no  infringement  by  the  defendants  of  the  rigjiito 
of  the  complainant,  the  question  of  his  measure  of  damages  does  not 
arise  here.    Id. 

LIBEL  IS  PERSONAM.    See  AdndraUy,  1. 

UEN.    See  Jtm§dietUm^  4;  Ltfe  Inmranee^  8;  Pradwe^  8;  WhArflage^ 
1-8. 

LIFE  INSURANCE. 
1.  By  a  policy  upon  the  life  of  A.,  for  the  benefit  of  his  wife,  an  insur- 
ance company  promised  to  pay  her  a  certein  sum,  *'  for  her  sole  and 
separate  use  and  benefit,  ninetj  days  after  due  notice  and  satisfiae- 
toiy  evidence  of  the  death  of  the  said  A.,  and  of  the  just  claim  of 
the  aaeored  (or  proof  <^  interest,  if  assigned  or  lield  as  security), 
wider  this  policy,  has  been  received  and  afquroved  bjy  the  ooapany.  ** 
mtf,  that  the  words"  Just  olaim<^  the  assured  **  have  wlnrence  to 
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Iwr  daim  or  title  to  the  policy,  and  not  to  ttie  JnstnMs  of  kar  oiOM 
of  action  thereon.     Iiuurance  Ctmpany  ▼•  Rod^^  282. 

2.  A  fact,  disclosed  by  the  proofs  of  the  death  of  the  insured  famished 
to  the  company,  which  might  be  set  np  as  a  defence  to  a  suit  on  the 
policy,  does  not  derogate  from  their  sufficiency,  nor  bar  the  bringing 
of  such  suit.    Id. 

8.  Where  a  policy  provides  that  it  shall  be  Toid  if  the  insured  shall  **  die 
by  his  own  hand,"  the  court  should  not  take  from  the  jury,  as 
insufficient  to  sustain  a  recovery,  evidence  tending  to  show  tliat  he 
was  insane  when  he  committed  the  act  which  caused  his  death.  The 
weight  of  the  evidence  is  for  the  jury  to  pass  upon,  although  the 
court  may,  in  its  discretion,  express  its  opinion  thereon.     Id.   . 

4.  The  testimony  of  ordinary  persons  as  to  the  conduct,  manner,  and 
appearance  of  the  insured,  and  to  the  impressions  thereby  made 
upon  them,  is  competent  to  go  to  the  jury  upon  the  queBtion  of  his 
insanity.    Id. 

6.  The  charge  of  the  court  below  upon  that  question,  being  in  the  lan- 

guage sanctioned  and  approved  in  Life  Insurance  Company  v.  Terry ^ 
15  Wall.  580,  was  not  erroneous.  Id. 
6b  Upon  consideration  of  the  facts  of  this  case,  and  the  order  of  business 
of  the  insurance  company  touching  paid-up  policies,  where  the  pre- 
miums have  been  partially  paid,  the  court  holds  that  the  assured, 
having  elected  to  discontinue  the  payment  of  premiums,  is  entitled 
to  a  paid-up  policy  pro  tanto^  wiUiout  paying  her  note  to  the  com- 
pany for  part  premiums,  but  that  the  note  will  be  a  lien  on  such 
policy,  and,  with  interest,  less  the  accruing  dividends  of  profits, 
must,  when  the  policy  becomes  payable,  be  deducted  from  the 
amount  thereof.    Insurance  Company  v.  Dutcher^  269. 

7.  A.  took  out  a  policy  of  insurance  upon  the  life  of  her  husband.    The 

premium  was  payable  annually  on  the  first  day  of  November.  The 
policy  stipulated  for  the  payment  of  the  amount  of  the  insurance 
within  sixty  days  after  due  notice  and  proof  of  the  death  of  the 
insured,  subject,  however,  to  certain  express  conditions.  One  of 
these  conditions  provided,  that,  if  the  premiums  were  not  paid  on 
or  before  the  days  mentioned  for  their  payment,  the  company  should 
not  be  liable  for  the  sum  insured,  or  any  part  of  it,  and  that  the 
policy  should  cease  and  determine.  Another  condition  provided, 
that,  if  the  insured  resided  in  any  part  of  the  United  States  south 
of  the  83d  degree  of  north  latitude,  except  in  California,  between 
the  1st  of  July  and  the  1st  of  November,  without  the  consent  of 
the  company  previously  given  in  writing,  the  policy  should  be  null 
and  void.  The  policy  declared  that  agents  of  the  company  were 
nr4  authorized  to  make,  alter,  or  discharge  contracts,  or  waive  £or- 
feitures;  but  the  company,  notwithstanding  this  provision,  sent 
renewal  receipts  signed  by  its  secretary;  and  their  use,  when  conn* 
iHSlgned  by  its  kwal  manager  and  cashier,  was  eubjeot  eatirelj  to 
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the  judgment  of  its  local  agent.  It  wm  his  habit  to  gire  mA 
receipts  whenever  the  premiums  were  paid  after  the  time  stipulated. 
His  mode  of  dealing  with  persons  taking  out  policies  at  Uie  local 
office,  his  use  of  renewal  receipts,  his  acceptance  of  premiums  after 
the  day  on  which  tliey  were  payable,  were  all  known  to  the  home 
company,  and  it  retained  the  premiums  thus  reoeiyed.  The  insured 
died  at  the  city  of  New  Orleans  on  the  11th  of  November,  1872. 
Between  the  Ist  of  July  and  the  1st  of  November  of  that  year  he 
had  resided  at  that  city,  which  is  south  of  the  3dd  degree  of  north 
latitude,  without  the  knowledge  or  the  previous  consent  in  writing 
of  the  company;  and  the  annual  premium  due  at  the  latter  date 
was  not  paid  until  ten  days  thereafter.  A  friend  then  paid  it  to  the 
agent,  and  took  from  him  a  renewal  receipt,  but  made  no  mention 
of  the  residence  of  the  insured,  who  died  the  same  day  from  yellow 
fever  contracted  in  that  district.  The  agent,  on  learning  the  fact, 
at  once  informed  the  company,  and  was  immediately  instructed  by 
telegfraph  to  tender  the  premium  to  the  party  paying,  and  demand 
the  receipt.  He  did  so ;  but  the  tender  was  not  accepted,  nor  the 
receipt  surrendered,  lleldy  1.  That  the  company,  by  the  agent's 
receipt  of  the  premium,  waived  the  forfeiture  for  non-payment  at 
the  stipulated  time,  but  not  the  forfeiture  incurred  by  the  residence 
of  the  insured  within  the  prohibited  district.  2.  That  the  company, 
having  promptly  tendered  the  return  of  the  premium  and  demanded 
the  surrender  of  its  receipt,  was  not  liable  on  its  policy.  Insuranet 
Company  v.  Wolff,  326. 
6.  A  waiver  can  only  be  justly  claimed  by  the  assured  where  the  course 
of  dealing  by  tlie  company  has  been  such  as  to  induce  his  action; 
and  the  company  should  be  apprised  of  the  facts  which  create  the 
forfeiture,  and  of  those  which  will  necessarily  influence  its  judgment 
in  consenting  to  waive  it.  Id, 
1.  A  policy  of  life  insurance,  dated  July  16, 1869,  stipulated  for  the  pay* 
ment  of  the  annual  premium  on  or  before  twelve  o'clock  on  the  six- 
teenth day  of  July  in  every  year;  and  provided  that,  in  case  it  should 
not  be  paid  on  or  before  the  day  mentioned,  at  the  home  office  of  the 
company,  or  to  agents  when  they  produced  receipts  signed  by  the 
president  or  the  treasurer,  then,  and  in  every  such  case,  the  company 
should  not  be  liable  to  the  payment  of  the  sum  insured,  or  any  part 
thereof,  and  that  the  policy  should  cease  and  determine.  The  pre- 
mium due  July  16,  1870,  was  not  paid  when  due.  On  the  Ist  of 
October  following,  the  insured  made  application  for  the  reinstate- 
ment of  the  policy  to  the  company,  paid  the  premium,  received  the 
agent's  receipt  therefor,  and  gave  the  latter  his  certificate  of  health 
and  his  certificate  of  examination,  signed  by  the  physician  of  the 
company,  which  were  forwarded  to  it  at  its  home  office.  The  re- 
newal receipt,  bearing  date  July  16,  1870,  was,  Oct  12,  tent  fay 
the  company  to  the  agent,  who  delivered  it  on  the  14th  to  th«  inrared. 
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without  inquiry  or  information  as  to  his  health.  Held^  that  the  rep- 
resentations of  the  insured  as  to  the  condition  of  his  health  on  the 
1st  of  October,  when  he  applied  for  the  reinstatement  of  his  policy, 
and  paid  the  premium,  were  not  continuous  until  the  14th  of  that 
month;  and  that  the  contract  was  consiuimiated  on  the  day  whim  the 
premium  was  paid.     Insurance  Company  y.  Higginbotham,  880. 

10.  The  ruling  in  Insurance  Company  v.  Newton^  22  Wall.  82,  touching 

the  effect,  as  admissions  for  or  against  an  insurance  company,  of 
facts  set  forth  in  the  preliminary  proofs  of  death,  reaffirmed.    Id. 

11.  New  York  Life  Insurance  Company  y.  Statham  et  a/.,  93  U.  S.  24,  reaf- 

firmed.    Insurance  Company  y.  DaviSy  425. 

12.  Where,  as  in  this  case,  the  legal  effect  of  a  policy  of  insurance  is  that 

the  premiums  shall  be  paid  to  the  company  at  its  domicile,  the  in- 
dorsement on  the  margrin  of  the  instrument,  that  '*  all  receipts  for 
premiums  paid  at  agencies  are  to  be  signed  by  the  president  or  actu- 
ary "  of  the  company,  is  not  an  agreement  on  its  part  to  yary  the 
condition  of  the  contract,  an^  to  make  any  particular  agency  the 
legal  place  of  payment,  but  is  merely  a  notice  to  the  assured  that  he 
must  not  pay  to  an  agent,  or  at  an  agency,  without  getting  a  receipt 
signed  by  the  president  or  actuary.  Id, 
18.  A  resident  of  Virginia,  who  had  been  before  the  war  a  local  agent  of 
a  Northern  insurance  company,  refused  to  receiye  the  renewal  pre- 
mium, due  Dec.  28,  1861,  tendered  him  upon  a  policy  of  insurance 
upon  the  life  of  a  resident  of  that  State.  His  refusal  was  based 
upon  the  ground  that  he  had  receiyed  no  renewal  receipts  from  the 
company,  without  which  he  could  not  receiye  the  premium,  and  that 
the  money,  if  received,  would  be  liable  to  confiscation  by  the  Con- 
federate government.  The  eyideuce  further  failed  to  show  that  the 
company  ha4  consented  to  his  continuing  to  act  as  such  agent  dur- 
ing the  war,  or  that  he  did  so  continue.  HeUl^  that,  waiving  the 
consideration  of  any  question  in  regard  to  the  validity  of  an  insur- 
ance upon  the  life  of  an  alien  enemy,  such  tender  of  payment  did 
not  bind  the  company.    Id, 

14.  The  effect  of  a  state  of  war  upon  the  question  of  agency  discussed.  Id. 

15.  A.  killed  B.,  upon  whose  life  there  was  a  policy  of  insurance  in  favoi 

of  a  third  party.  The  company  paid  the  insurance,  and  sued  A.  foi 
the  damages  it  had  sustained  by  his  act.  Held^  that  the  action  does 
not  lie  at  common  law,  or  under  the  Civil  Code  of  Louisiana,  where 
the  homicide  was  committed.     Insurance  Company  y.  Brame,  754. 

16.  That  Code  gives  a  right  of  action  against  the  wrong-doer  to  certain 

relatives  of  the  deceased,  for  injuries  to  the  person  resulting  in 
death.    At  common  law,  an  action  for  such  injuries  abates.    Id. 

LIGHTS.    See  Admiralty,  2-4. 

LIMITATIOXS,  STATUTE  OF.    See  Statute  o/Lbrntatimm. 

LOOKOUT.    8MAdmiraUy,2. 
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LOUISIANA.    8m  CanttUiUumal  Law,  19, 22,  2S;  L^  /mwww,  16,  li. 

MAILS.    See  Claim  against  the  United  States,  1,  2. 

MANDAMUS.     See  Jurisdiction,  8;  Municipal  Bands,  6. 

1.  Couiie  oannot  enforce  rights  dependiDg  for  their  existence  upon  a 
prior  performance  by  an  executive  officer  of  certain  duties  which  he 
has  failed  to  perform.     United  States  v.  McLean,  750. 

2  A  mandamus  enforce^  the  exercise  of  an  existing  power,  but  does  not 
confer  power  upon  those  to  whom  it  is  directed.  United  States  ▼. 
County  of  Clark,  769. 

I.  Where  bonds  were  not  issued  prior  to  Jan.  1, 1874,  by  a  county  court 
in  Missouri,  in  payment  of  its  subscription  to  the  stock  of  a  tailroad 
eompany,  and  the  special  tax  of  one-twentieth  of  one  per  cent,  which, 
after  the  issue  of  the  bonds,  was  allowed  by  law  for  the  specific  pur- 
pose of  providing  means  to  pay  the  interest  on  them,  was  levied  for 
that  year,  —  Held,  that  a  mandamus  to  levy  and  collect  such  special 
tax  for  the  years  1872  and  1873  would  not  lie.     Id. 

4.  Where  the  county  court  has  no  authority  by  law  to  levy,  in  addition 

to  said  special  tax,  a  county  tax  exceediDg  the  rate  of  one-half  of  one 
per  cent  on  the  valuation  of  the  taxable  property  in  the  county,  and 
it  appears  by  the  record  that  the  county  tax  was  levied  and  collected 
for  the  year  1874,  —  Held,  that  there  was  no  error  in  the  refusal  of 
the  court  below  to  order  a  mandamm  to  enforce  the  collection  of  such 
tax.    Id. 

MARINE  INSURANCE.    See /nraraiM. 

MARITIME  LIEN.     See  Wharfage,  1-3. 

MENOMONEE  INDIANS.    See  iHiUie  Zofufs,  8,  4. 

METES  AND  BOUNDS.     See  Confirmatory  Act  of  Congress,  1,  2. 
Id  a  description  of  land,  distances  and  quantities,  trhen  inconslBtent 
with  metes  and  bounds,  must  yield  to  them.    Morrom  v.  WhUney, 
651. 

MEXICAN  LAND  GRANTS. 

1.  Under  the  Mexican  law,  when  a  grant  of  land  is  made  by  the  gorerm- 

ment,  a  formal  delivery  of  possession  to  the  grantee  by  a  magistrate 
of  the  vicinage  is  essential  to  the  complete  investiture  of  title.  This 
proceeding,  called,  in  the  language  of  the  country,  the  delivery  of 
juridical  possession,  involves  the  establishment  of  the  boundaries  of 
the  land  granted,  when  there  is  any  uncertainty  with  respect  to  them. 
A  record  of  the  proceeding  is  preserved  by  the  magistrate,  and  a  copy 
delivered  to  the  grantee.     Van  Reynegan  v.  Bolton,  83. 

2.  Unless  the  deeree  of  the  tribunals  of  the  United  States,  confirming  a 

claim  under  such  a  grant,  otherwise  limits  the  extent  or  the  form  of 
the  tract,  the  boundaries  thus  established  should  control  the  officers 
0f  the  United  States  in  surveying  the  land.    Id. 

5.  A  survey,  by  a  surveyor-general  of  the  United  States,  of  a  elaioi  ttuM 


Qffon.  tU 

IfEXIGAN  LAND  GRANTS  (eonHnuei). 

oonfirmed,  is  inoperative,  until  finally  approved  \jj  tte  Iji|i4  Dqiirtr 
ment  at  Washington.    Id. 

4.  Where  a  quantity  of  land  in  California  was  granted  by  the  Mezioan 

government  within  a  tract  embracing  a  larger  amount,  in  the  posses- 
sion of  which  tract  the  grantee  was  placed,  he  is  entitled  to  retain 
such  possession  until  that  quantify  is  segregated  from  the  tract  by 
the  officers  of  the  government  and  set  apart  to  him;  and  be  may 
maintain  ejectment  for  the  whole  tract,  or  any  portion  of  it,  again^ 
parties  in  possession  claiming  under  tiie  pre-emption  laws  of  the 
United  States.    Id. 

5.  Lands  claimed  under  Mexican  grants  in  California  are  excluded  from 

settiement  under  the  pre-emption  laws,  so  long  as  the  claims  of  the 
grantees  remain  undetermined  by  the  tribunals  and  officers  of  the 
United  Stetes.     Id. 

6.  Where  an  act  of  Congress  confirms  a  Mexican  grant  of  five  hundred 

thousand  acres  to  the  extent  of  eleven  square  leagues,  to  be  selected 
within  the  limits  of  the  claim,  according  to  the  lines  of  the  public 
surveys  which  the  Commissioner  of  the  General  Land-Office  is  di- 
rected to  cause  to  be  run  for  the  proper  location  of  the  quantity  con- 
firmed, and  provides  that  the  confirmation  shall  not  be  legally 
effective  until  payment  by  the  oonfinnee  of  the  expense  of  so  much 
of  the  surveys  as  inure  to  his  benefit, — Heldy  1.  That,  until  such 
payment,  the  confirmee  has  no  title  to  the  eleven  square  leagues 
selected  pursuant  to  the  act,  nor  a  perfect  equitable  right  to  such 
titie,  and  they  are  not  subject  to  taxation.  2.  That  Congress,  after 
the  surveys  and  plats  shall  have  been  perfected,  may  enforce  such 
payment  by  a  sale  of  the  lands,  a  resumption  of  the  grant,  or  other 
appropriate  mode.     Colorado  Company  v.  Commissumen^  250. 

MILITARY  BOUNTY-LAND  WARRANTS.    See  Regiiten  ^  Land^ 
Office*,  Feet  of,  1,  2. 

MILITARY    OFFICERS,    SEIZURES   BY.      See   Damagt9;  Indiem 
Country,  1,  2. 

MISSOURI.     See  CotutUuthnal  Law,  12-17;  Mandamue,  8,  4;  Mumeipal 
Bands,  1-11. 

MORTGAGE.  See  Assignee  m  Bankn^cy,  1,  2;  Bankmpiey,  I,  2»  7; 
Demand  of  Payment;  Jurisdiction,  4. 
A  mortgage  by  a  railroad  corporation  which  in  terms  coven  *'  aU  the 
following,  present,  and  in  future  to  be  acquired  pn^rty  *'  of  the 
corporation,  naming  in  the  description  of  such  property  its  eogines, 
cars,  and  machinery,  carries  not  only  the  cars,  eiigiiMit  and 
machinery  in  existence  at  the  date  of  the  mortgage,  bvJt  apch  as 
take  their  place  or  are  subsequentiy  added  to  them  by  the  eompany 
end  ere  in  existence  at  the  time  of  the  foredoeoie.    Skam  v.  BUl^  10. 
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MORTGAGEE.    See  TViufM,  1. 

MULTIFARIOUSNESS.    S^e  Pleading,  i. 

MUNICIPAL  BONDS.  See  Coiutituiumal  Law,  22,  23;  JudieM  (hmitg, 
1 ;  Mandamus,  2-4. 
t.  The  proTifiions  of  the  act  of  the  General  Assembly  of  MisBomi, 
entitled  **  An  Act  to  facilitate  the  construction  of  railroads  in  the 
State  of  Missouri/'  approved  March  23,  1863,  commonly  known  as 
the  **  Township  Aid  Act,"  which  authorize  a  subscription  to  the 
capital  stock  of  railway  companies  by  a  township,  whenever  it 
appears,  by  the  returns  of  an  election  duly  called  for  that  purpose, 
**  that  not  less  than  two-thirds  of  the  qualified  voters  of  the  township 
voting  at  such  election  are  in  favor  of  such  subscription,"  are  not 
repugnant  to  sect.  14,  art.  11,  of  the  Constitution  of  that  State, 
adopted  in  1865,  which  ordains  that  the  Greneral  Assembly  shall  not 
authorize  any  county,  city,  or  town  to  become  a  stockholder  in,  or 
to  loan  its  credit  to,  any  company,  association,  or  corporation,  unless 
two-thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at  »• 
regular  or  special  election  to  be  held  therein,  shall  assent  thereto. 
County  of  Ca»»  v.  Johnston,  360. 

2.  Harshman  v.  Bates  County,  92  U.  S.  669,  so  far  as  it  conflicts  here- 

with, is  overruled.     Id, 

3.  All  qualified  voters  who  absent  themselves  from  an  election  held  on 

public  notice  duly  given  are  presumed  to  assent  to  the  expressed 
will  of  the  majority  of  those  voting,  unless  the  law  providing  for  the 
election  otherwise  declares.    Id. 

4.  It  is  not  an  objection  to  the  validity  of  the  bonds  issued  under  thai 

act  that  the  railroad  company,  to  the  capital  stock  of  which  the 
subscription  was  made  by  the  county  court  on  behalf  of  tlie  town- 
ship, was  not  incorporated  until  the  day  when  the  election  took 
place.    Id. 

ft.  On  the  bonds  in  question  in  this  suit  the  judgment  was  properly  ren- 
dered by  the  court  below  against  the  county,  to  be  enforced,  if 
necessary,  by  mandamus  against  the  county  court  or  the  judges 
thereof,  to  compel  the  levy  and  collection  of  a  tax  in  accordance 
with  the  provisions  of  that  act.     Id. 

t.  The  order  of  the  county  court  of  Cass  County,  Mo.,  entered  upon  its 
records  Oct.  20,  1871  {supra,  p.  377),  authorized  the  execution  of 
the  bonds  sued  on ;  and  they  are,  in  the  bauds  of  an  innocent  holder 
for  value,  binding  upon  the  county.     County  of  Cass  v.  Shores,  375. 

7.  Where  the  charter  of  a  railroad  company,  granted  by  Missouri  prior 
to  the  adoption  of  the  Constitution  in  1865,  made  it  lawful  for  the 
county  court  of  any  county  in  which  any  part  of  the  route  of  said 
railroad  or  of  its  authorized  branches  might  be,  or  for  any  county 
adjacent  thereto,  to  subscribe  to  the  stock  of  the  company,  and  to 
issue  bonds  of  the  county  in  payment  therefor,  the  power  of  the 
county  court  so  to  subscribe  did  not  become  subject  to  the  fomteenth 
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wotioii  of  art.  11  of  tiiat  Constitution,  which  requires  the  assent  of 
two-thirds  of  the  qualified  voters  of  the  ooauty  to  such  subscription. 
County  of  Henry  v.  Nicolay,  619. 

8  The  Supreme  Court  of  that  State  has  decided  that  the  said  fourteenth 
section  does  not  apply  to  the  construction  of  branch  roads  authorized 
by  the  original  charter  of  a  railroad  company,  but  undertaken  as  an 
independent  enterprise  under  the  act  of  the  legislature  of  March  21, 
1868.    Id. 

9.  Where  the  bonds  of  a  county,  issued  by  the  county  court  in  payment 
of  its  subscription  to  the  stock  of  a  rulroad  company,  show  on  theii 
face  tliat  they  were  issued  pursuant  to  a  law  which  authorized  their 
issue  without  the  assent  of  the  qualified  voters  of  the  county,  given 
at  an  election,  and  there  is  nothing  on  them  to  show,  that  they  were 
not  regularly  issued,  it  is  not  incumbent  upon  a  purchaser  of  them 
to  inquire  whether  the  company  has  pursued  the  regular  steps 
necessary  to  entitle  it  to  receive  them.  Where  the  agents  of  the 
company  have  them  for  sale,  he  has  a  right  to  pi'esume  that  they 
were  lawfully  entitled  to  them.     Id. 

10.  The  fact  that  subsequently  to  making  the  subscription,  but  before 

the  issue  of  the  bonds,  the  company  transferred  its  franchises  to 
another  company,  does  not  alter  the  case.    Id. 

11.  County  of  Scotland  v.  Thomas,  94  U.  S.  682,  reaffirmed.     Id. 

12.  Where  an  ordinance  of  a  city,  authorizing  a  contract  with  a  gas  com- 

pany, and  the  issue  to  it  of  bonds  of  the  city,  provided  that  the 
company  should  **  guarantee  the  said  bonds  and  assume  the  payment 
of  the  principal  thereof  at  maturity,"  —  Held,  1..  That  the  guaranty 
embraced  both  the  principal  and  interest  of  the  bonds,.  2.  That  the 
ordinance  contemplated  two  undertakings  by  the  company, — one, 
to  the  bondholder,  to  answer  for  the  city's  liability;  and  the  other 
to  the  city,  to  provide  for  the  payment  of  the  principal  of  the  bonds 
on  their  maturity.  New  Orleans  v.  Clarke  644. 
18.  The  indorsement  on  the  bonds  by  the  president  of  the  company, 
guaranteeing  **  the  payment  of  the  principal  and  interest "  of  them, 
was  a  compliance  with  the  ordinance  and  contract  as  to  the 
guaranty.    Id. 

MUTUAL  OBLIGATIONS.    See  Set-Off,  1-8. 

NATIONAL  BANKS.     See  PUading,  9. 

1.  The  act  of  Congress  approved  June  8,  1864  (13  Stat.  99),  was  not 
intended  to  curtail  the  power  of  the  States  on  the  subject  of  taxar 
tion,  or  to  prohibit  the  exemption  of  particular  kinds  of  property, 
but  to  protect  the  corporations  formed  under  its  authority  from 
unfriendly  discrimination  by  the  States  in  the  exercise  of  their 
taxing  power.    Adams  r.  NashvUU,  19. 

%  People  V.   The  Conumssioners,  4  Wall.  244,  and  Hephum  v    The 
School  Directors,  23  id.  480,  dted  and  approved.    Id. 
vou  V.  63 
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NAUnCAL  SKILL.    8e&  ExperU. 

NAYIGABLS  SIVEBS.    8m  CMHiiMtioMd  lam,  UK  IL 

NAVY,  OFFICER  IN. 

1.  The  words,  **  after  date  of  appointofent "  and  *<  from  sooli  dat^,- 
which  occur  in  sect.  1556  of  the  Revised  Statntes,  fixing  the  annoal 
pay  of  passed  assistant-surgeons  of  the  navy,  refer  not  to  the 
original  entry  of  the  officer  into  the  service  as  an  assistant^uigeon, 
but  to  the  notification  by  the  Secretary  of  the  Navy  that  he  has 
passed  his  examination  for  promotion  to  the  grade  of  soigeon,  and 
will  thereafter,  until  such  promotion,  be  considered  as  a  passed 
assistant-surgeon.     United  Stales  v.  Mocre^  760. 

8.  A  passed  assistant-sui^geoncy  is  an  office,  and  the  notification  of  the 
Secretary  of  the  Navy  is  a  valid  appointment  to  it.    Id. 

NEGLIGENCE. 

1.  Negligence  may  consist  in  either  failing  to  do  what,  under  the 

circumstances,  a  reasonable  and  prudent  man  would  ordinarily  have 
done,  or  in  doing  what  he  would  not  have  done.  Railroad  Con^ny 
V.  Janes,  439. 

2.  A.  was  one  of  a  party  of  men  employed  by  a  railroad  company  iu 

constructing  and  repairing  its  roadway.  They  were  usually  con- 
veyed by  the  company  to  and  from  the  place  where  their  services 
were  required,  and  a  box-car  was  assigned  to  their  use.  Althou^ 
on  several  occasions  forbidden  to  do  so,  and  warned  of  the  danger, 
A.,  on  returning  from  work  one  evening,  rode  on  the  pilot  or 
bumper  of  the  locomotive,  when  the  train,  in  passing  through  a 
tunnel,  ooUided  with  cars  standing  on  the  track,  and  he  was  injured. 
There  was  ample  room  for  him  in  the  box-car.  All  in  it  were 
unhurt  Heldy  1.  That,  as  A.  would  not  have  been  injured  had  he 
used  ordinary  care  and  caution,  he  is  not  entitled  to  recover  against 
the  company.  2.  That  the  knowledge,  assent,  or  direction  of  the 
agents  of  the  company  as  to  what  he  did  at  the  time  in  question  Is 
immaterial.  The  company,  although  bound  to  a  high  degree  of 
care,  did  not  insure  his  safety.    Id, 

NEW  TRIAL.     See  Jurisdiction,  1,  6,  8. 

NORTH  CAROLINA.    See  Sei^Off,  1-3. 

NOTICE.    See  Common  Carrier,  2,  3;  Trustee,  1. 

OFFICIAL  BONDS  TO  THE  UNITED  STATES.    ^mRegielers  ^ 

Land-Offices,  Fees  of,  1,  2. 

1.  'Ihe  ruling  in  Osborne  ▼.  United  States,  19  Wall.  877,  Mafifamed,  and 

applied  to  this  case.     Hart  ▼.  United  States,  816. 

2.  The  United  States  is  not  responsible  lor  the  laches  or  the  fmmgtul 

acts  of  its  officers;  and,  where  it  takes  an  e&iML  bond,  liie  obligora 
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are  conclusively  presumed  to  execute  it  with  a  full  knowledge  of 
that  priaciple  of  law,  and  to  consent  to  be  deall--  with  aeooid-* 
ingly.     Id, 

OHIO.     See  Constitutional  Law^  8,  9. 

OREGON.     See  Process,  Service  of,  IS. 

PAID-UP  POLICY.     See  Life  Insurance,  6- 

PARDON  AND  AMNESTY.     See  Confiscation,  1,  2. 

PAROL  CONTRACT.    See  Contracts,  6,  7;    Lands,  CmUtael  far  S&U 

PAROL  EVIDENCE.     See  BUU  of  Exchange  and  Promissory  Notes,  3; 
Confirmatory  Act  of  Congress,  1;  Contracts,^;  Statute  ofFrauda, 
1;  Trustee,  2, 
Although  a  written  agreement  cannot  be  yaried  by  proof  of  the  circum- 
stances out  of  which  it  grew,  and  which  surrounded  its  adoption, 
they  may  be  resorted  to  for  the  purpose  of  ascertaining  its  subject- 
matter,  and  the  stand-point  of  the  parties  in  relation  thereto.     Reed 
v.  Insurance  Company,  23. 

PARTIES.     See  BUI  of  Review,  8;  Colorado;  Pleading,  1;  Practice,  8,  8; 
Witnesses,  1 ;  Writ  of  Error,  1,  2. 
If  the  interest  and  cause  of  action  of  the  pronusees  under  an  agreement 
be  several,  each  may  maintain  an   action  against  the  promisor 
Beckwith  v.  Talbot,  288. 

PARTITION.     See  Pleading,  i. 

PARTNERSHIP,  DISSOLUTION  OF.    See  Pleading,  4. 

PASS.     See  Passenger  for  Hire. 

PASSED  ASSISTANT-SURGEON.     See  Navy,  Officer  in,  I,  2. 

PASSENGER  FOR  HIRE. 
A.,  who  was  the  owner  of  a  patented  oar-coupling,  for  the  adoption  and 
use  of  which  by  a  railway  company  he  was  negotiating,  went,  at  the 
request  and  expense  of  the  company,  to  a  point  on  its  road  to  see 
one  of  its  officers  in  relation  to  the  matter.  A  free  pass  was  fur^ 
nished  by  the  company  to  carry  him  in  its  cars.  During  the  pas- 
sage, the  car  in  which  he  was  riding  was  thrown  from  the  track,  by 
reason  of  the  defective  condition  of  the  rails,  and  he  was  injured. 
Held,  1.  That  the  pass  was  given  for  a  consideration,  and  that  he 
was  a  passenger  for  hire.  2.  That,  being  such,  his  acceptance  of  the 
pass  did  not  estop  him  froAi  showing  that  he  was  not  subject  to  the 
terms  and  conditions  printed  on  the  back  of  the  pass,  exempting 
the  company  from  liability  for  any  injury  he  might  reoeive  by  the 
n^ligence  of  the  agents  of  the  company,  or  otherwise.  Railway 
Company  v.  Stevens,  W^ 
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PASSENGERS,  TRANSPORTATION  OF.     See  dmrtkuiumtd  Lam. 
9,  18. 

PATENT  FOR  LANDS.    See  CanfimuOory  Act  of  Cangnu^  2. 
PATENTS  FOR  INTENTIONS.    Qee  LeUen-Paient. 
PAYMENT.    See  Dureu. 
PENNSYLVANIA.     See  Due  Process  of  Law,  %. 
PERPETUITY.     See  Uses  and  Trusts,  1-8. 

PILOT-BOATS.     See  Admiralty,  2. 

1.  Like  other  shipe,  and  subject  to  all  the  conditions  specified  in  art  7, 

prescribed  by  Congress  (13  Stat.  59),  concerning  lights,  pilot-boats, 
when  at  andior  in  roadsteads  or  fairways,  are  required  to  exhibit  a 
white  light  in  a  globular  lantern  of  eight  inches  in  diameter.  The 
''Wanata,'*  600. 

2.  Art.  8  applies  to  sailing   pilot-vessels   only  when  they  are  under 

way.    Id. 

PLEADING.     See  BUI  of  Review.  1 ,  2. 

1 .  To  a  bill  filed  by  the  assignee  in  bankruptcy  to  set  aside,  as  a  fraud  upon 

creditors,  a  conveyance  of  real  and  personal  property  by  the  bank- 
rupt, the  latter  is  not  a  necessary  party.    Buffington  v.  Harvey,  99. 

2.  Where  a  defence  is  by  way  of  traverse,  it  is  not  error  to  strike  out  so 

much  thereof  as  is  not  responsive  to  the  allegations  of  the  petition. 
Hart  V.  United  States,  316. 

3.  Where  the  record  shows,  that  a  suit  brought  in  a  State  court  was,  on 

the  petition  of  the  defendant,  and  by  reason  of  the  character  of  the 
parties,  duly  removed  to  the  proper  Circuit  Court  of  the  United 
States,  the  jurisdiction  of  the  latter  court  is  not  lost  for  want  of  an 
averment  of  citizenship  in  the  bill  of  complaint  originally  filed,  or 
in  the  amendments  thereto,  which  were  made  in  the  Circuit  Court. 
Briges  v.  Sperry,  401. 

4.  The   bill   in  this  case  prayed  for  a  dissolution  of  the  partnership 

between  the  parties,  and  a  sale  of  certain  lands  by  them  held  as  ten- 
ants in  common,  which,  it  was  alleged,  were  not  susceptible  of  divi- 
sion without  prejudice  to  them.  There  was  no  demurrer  to  the  bill, 
nor  did  the  answer  raise  any  objection  to  the  jurisdiction.  Held,  1. 
That,  as  the  allegations  of  the  bill  touching  the  lands  conform  to  the 
prevision  of  the  Code  of  California,  and  are  sustained  by  the  proofs, 
the  decree  below  awarding  partition  was  proper.  2.  That,  if  there 
is  any  thing  in  the  allegations  which  concern  the  partnership,  which 
introduces  another  matter,  the  objection  should  have  been  taken  by 
demurrer  for  multifariousness.  ItT. 
6.  The  forms  of  pleading  in  the  Court  of  Claims  do  not  preclude  a  claim- 
ant from  recovering  what  is  justly  due  him  upon  the  facts  stated  in 
bis  petition,  although  there  be  no  count  in  the  petition  as  upon  an 
impUed  contract      C^4trk  v.  UniUd  States,  689. 
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PLEADING  (eoniinued). 
6.  Under  sect.  8177  c^  the  Revised  Statates,  aathorizing  any  colleetor, 
deputy-collector,  or  inspector,  to  enter,  in  the  daytime,  any  build- 
ing or  place  where  any  articles  or  objects  subject  to  tax  are  made, 
produced,  or  kept,  within  his  district,  so  far  as  it  may  be  necessary 
for  the  purpose  of  examining  said  articles  or  objects,  the  United 
States  brought  suit  against  the  cashier  of  a  national  bank,  having 
charge  of  its  place  of  business,  where  were  kept  checks  drawn  upon 
and  paid  by  it,  who  refused  to  permit  the  collector  of  the  proper  dis- 
trict to  examine  said  bank-checks.  Held,  that  the  declaration  was 
bad  in  not  alleging  that  the  paid  checks  on  the  bank  remaining  in  its 
possession  were  not  duly  stamped  at  the  time  they  were  made, 
signed,  and  issued.     United  States  v.  Mattn^  680. 

PLEDGE.    See  Bankruptcy,  11-13. 

POLICE  POWER  OF  THE  STATES.    See  CamtUutUmal  Law^  12-17 

POSTMASTER,  DEPUTY,  SALARY  OF. 

1.  After  the  salary  of  a  deputy-postmaster  has  been  fixed,  it  cannot  be 

increased  until  a  readjustment  of  it,  based  upon  his  quarterly  re- 
turns, shall  have  been  made  by  the  Postmaster-General.  United 
States  V.  McLean,  750. 

2.  Such  readjustment  is  an  executive  act,  taking  effect  in  all  cases  pro- 

spectively; and,  if  it  be  not  performed,  the  law  imposes  no  obliga- 
gation  upon  the  government  to  pay  an  increased  salary.    Id. 

POWER  OF  ATTORNEY.     See  Claims  against  the  United  States,  4; 
•  Contracts,  6. 

PRACTICE.     See  Admiralty,  7,  8;  Judgment;  Recover,  1;  Record,  2,  8; 
TrusUe,  6;  Writ  of  Error,  1,  4. 

1.  Appeals  in  eqidty  are  heard  in  this  court  upon  the  pleadings  and 

proofs  below.  No  new  evidence  can  be  submitted,  nor  can  the  plead- 
ings be  amended  here.     Pacific  Railroad  of  Missouri  v.  Ketchum,  1. 

2.  The  appearance  of  counsel  specially  for  a  corporation,  and  his  moving 

to  dismiss  the  petition  of  an  individual  creditor  for  the  appointment 
of  a  receiver  of  its  property,  do  not  preclude  him  from  subsequently 
appearing  for  the  trustee  of  the  bondholders  in  proceediDgs  to  fore- 
close mortgages  given  by  the  corporation.     Shaw  v.  BUI,  10. 

8.  Upon  a  supplemental  biU  in  chancery,  a  subpoena  is  not  required 
unless  new  parties  are  made.  A  rule  upon  parties  already  served  to 
answer  the  supplemental  bill  is  sufficient.    Id, 

4.  Whether  a  writ  of  prohibition  should  be  issued  to  the  District  Court, 
when  proceeding  as  a  court  of  admiralty  and  maritime  jurisdiction, 
depends  upon  the  facts  stated  in  the  record  upon  which  that  court 
is  called  to  act.  Matters  dehors  that  record,  which  are  set  forth 
in  the  petition  for  the  writ,  cannot  be  omsidered  here.  Ex  pmu 
Easton,  68. 
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PRACTICE  (eantinued). 

ft«  6ffantingaz«hearing,orgraatiiigordi88olyingati6mpoi«rjinjuactfon 
nste  in  the  sound  discretion  of  the  court,  and  furnishes  no  ground 
lor  an  appeal.    Buffington  t.  Harvey ^  99. 

tt.  Where,  after  setting  up  the  defence  of  prior  knowledge  and  use  of 
tiie  thing  patented,  and  giving  the  names  and  residences  of  witnesses 
intended  to  be  called  to  prove  the  defence,  the  answer  to  a  bill  for 
the  infringement  of  letters-patent  alleges  that  the  names  and  resi- 
dences of  certain  other  witnesses  are  unknown  to  the  defendant,  and 
prays  leave  to  insert  and  set  forth  in  the  answer  such  uunes  and 
xesidences  when  they  shall  be  discovered,  it  is  competent  for  the 
ooort  to  allow,  upon  such  discovery,  the  amendment  to  be  made 
nunc  pro  tuiie.    Roemer  v.  8imon^  214. 

7.  An  assignment  by  a  defendant  of  his  interest  in  the  subject-matter 
of  a  pending  suit  does  not  necessarily  defeat  the  suit.  The  assignee 
is  bound  by  what  is  done  against  the  assignor;  and  may  either  come 
m  and  assume  the  burden  of  the  litigation  in  his  own  name,  or  act 
in  the  name  of  his  assignor.     Ex  parte  Railroad  Company^  22L 

••  Where  the  decree  determined  the  amount  and  priority  of  the  respective 
liens,  an  appeal  therefrom  will  not  be  dismissed  on  the  ground  that 
it  was  taken  by  one  lien  creditor,  if  it  brings  up  so  much  of  the  case 
and  such  of  the  parties  as  are  necessaiy  for  the  determination  of  his 
rights.    MUner  v.  Meek,  252. 

9.  A  mere  expression  of  opinion  by  a  judge  upon  a  question  of  fact  is 
not  a  ground  of  error.     Transportation  Line  v.  Rope,  297. 

10.  The  action  of  the  court  below,  in  refusing  to  charge  the  jury  as  re- 
quested by  the  defendant,  and  the  charge  as  given,  considered,  aQjd 
held  not  to  be  erroneous.     Id, 

VL  The  court  declines  to  vacate  its  decree  rendered  at  the  last  tem  in 
Cochrane  v.  Deener,  94  U.  S.  780,  but  holds  that  third  parties, 
whose  interests  are  opposed  to  the  Cochrane  patents  which  were 
in  controversy  in  that  suit,  should  not  be  concluded  from  having  a 
further  hearing  upon  them  whenever  a  future  case  may  be  presented 
here  for  consideration.     Cochrane  v.  Deener,  355. 

19,  As  the  bill  in  this  case,  before  it  was  by  amendment  converted  into 
a  bill  of  review,  approximated  to  the  character  of  a  bill  to  carry  the 
original  decree  more  effectually  into  execution,  which  was  the  'ap- 
propriate remedy  of  the  complainants,  the  court,  while  reversing  the 
decree,  does  not  direct  that  the  bill  be  absolutely  dismissed,  but  that 
the  complainants  be  allowed  to  amend  it,  with  leave  to  defendants 
to  answer  any  new  matter  therein  introduced,  and  that  the  proofs 
taken  in  the  cause  shall  stand  as  proofs  at  any  future  hearing  thereof, 
with  liberty  to  either  party  to  take  additional  proof  upon  any  new 
matter  that  may  be  put  in  issue  by  the  amended  pleadings.  Tkoti^ 
mm  V.  Maaowelly  891. 

U.  To  instruct  upon  sssumed  facts  to  which  no  evidenoe  appUea,  is  emr. 
BaUroad  Company  v.  Haustan^  697. 
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PRE-EMPTION.    See  Mexican  Land  Grants^  4,  5;  WiU^  4. 

PRESUMPTION.     See  Bills  of  Exchange  and  PramusatTf  Noim^  1,  8; 
Stockholders^  1. 

PREVIOUS  KNOWLEDGE  AND  USE.    See  Lelten^Paient,  1,  d. 

PRIVIES.    See  BiU  of  Review,  8. 

PROCESS,  SERVICE  OF.    See  ConstUtUional  Law,  6;  Due  Process  of 
Law,  4;  Judicial  Comity,  4. 

1.  A  statute  of  Oregon,  after  providing  for  service  of  summons  upon 

parties  or  their  representatives,  personally  or  at  their  residence, 
declares  that  when  service  cannot  be  thus  made,  and  the  defendant, 
after  due  diligence,  cannot  be  found  within  the  State,  and  *^  that 
fact  appears,  by  affidavit,  to  the  satisfaction  of  the  court  or  judge 
thereof,  and  it,  in  like  manner,  appears  that  a  cause  of  action  exists 
against  the  defendant,  or  that  he  is  a  proper  party  to  an  action  relat- 
mg  to  real  property  in  the  State,  such  court  or  judge  may  grant  an 
cirder  that  the  service  be  made  by  publication  of  summons,  .  .  . 
when  the  defendant  is  not  a  resident  of  the  State,  but  has  property 
therein,  and  the  court  has  jurisdiction  of  the  subject  of  the  action," 
—  the  order  to  designate  a  newspaper  of  the  county  where  the 
action  is  commenced  in  which  the  publication  shall  be  made,  —  and 
that  proof  of  such  publication  shall  be  **  the  affidavit  of  the  printer, 
or  his  foreman,  or  his  principal  clerk.'*  Held^  that  defects  in  the 
affidavit  for  the  order  can  only  be  taken  advantage  of  on  appeal,  oi 
by  some  other  direct  proceeding,  and  cannot  be  urged  to  impeach 
the  judgment  collaterally;  and  that  the  provision  as  to  proof  of  the 
publicatiou  is  satisfied  when  the  affidavit  is  made  by  the  editor  of 
the  paper.     Pennoyer  v.  Neff,  714. 

2.  A  personal  judgment  is  without  any  validity,  if  it  be  rendered  by  a 

State  court  in  an  action  upon  a  money-demand  against  a  non-resi- 
dent of  the  State,  who  was  served  by  a  publication  of  simimons,  but 
upon  whom  no  personal  service  of  process  within  the  State  was 
made,  and  who  did  not  appear;  and  no  title  to  property  passes  by  a 
sale  under  an  execution  issued  upon  such  a  judgment.     Id. 

8.  The  State,  having  within  her  territory  property  of  a  non-resident, 
may  hold  and  appropriate  it  to  satisfy  the  claims  of  her  citizens 
against  him;  and  her  tribunals  may  inquire  into  his  obligations  to 
the  extent  necessary  to  control  the  disposition  of  that  propcty. 
If  he  has  no  property  in  the  State,  there  is  nothing  upon  which  hei 
tribunals  can  adjudicate.     Id, 

I.  Substituted  service  by  publication,  or  in  any  other  authorized  form, 
is  sufficient  to  inform  a  non-resident  of  the  object  of  proceedings 
taken,  where  property  is  once  brought  under  the  control  of  the  court 
by  seizure  or  some  equivalent  act;  but  where  the  suit  is  brought  to 
determine  his  personal  ri^ts  tind  obligatioiia,  that  is*  where  ii  is 
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merely  in  personam^  such  servioe  upon  him  U  inefEBctoal  for  any 
purpose.  Id^ 
5*  Frooefls  from  the  tribunals  of  one  State  cannot  run  into  another  State, 
and  summon  a  party  there  domiciled  to  resj^ond  to  proceedings 
against  him;  and  publication  of  process  or  of  notice  within  the  State 
m  which  the  tribunal  sits  canuot  create  any  greater  obligation  upon 
him  to  appear.  Process  sent  to  him  out  of  the  State,  and  process 
published  within  it,  are  equally  unavailing  in  proceedings  to  estab- 
lish his  personal  liability.    Id, 

6.  Except  in  cases  affecting  the  personal  status  of  the  plaintiff,  and  in 

those  wherein  that  mode  of  service  may  be  considered  to  have  been 
assented  to  in  advance,  the  substituted  service  of  process  by  publi- 
cation, allowed  by  the  law  of  Oregon  and  by  similar  laws  in  other 
States  where  actions  are  brought  against  non-residents,  is  effectual 
only  where,  in  connection  with  process  against  the  person  for  oom- 
mencing  the  action,  property  in  the  State  is  brought  under  the  con- 
trol of  the  court,  and  subjected  to  its  disposition  by  process  adapted 
to  tliat  purpose,  or  where  the  judgment  is  sought  as  a  means  of 
reaching  such  property,  or  affecting  some  interest  therein;  in  other 
words,  where  the  action  is  in  the  nature  of  a  proceeding  in  rem.    Id. 

7.  Every  corporation  has  officers,  who  speak  and  act  for  it  by  authority 

of  law;  and  some  one  of  them,  either  by  an  express  statutoiy  pro- 
vision, or  by  the  natm*e  of  his  functions,  is  the  proper  person  on 
whom  the  process  or  notice,  which  is  necessary  to  bind  it  in  a  judi- 
cial proceeding,  must  be  served.  Alexandria  v.  Fairfax^  774. 
B.  AMiere  the  proceeding  to  confiscate  a  debt  of  the  corporation  to  an 
individual  is,  by  reason  of  his  absence  beyond  the  jurisdiction, 
necessarily>m  rem^  the  service  of  the  process  or  notice  on  the  corpo- 
ration, which  is  requisite  to  a  valid  seizure  of  the  debt,  should  be 
made  upon  some  one  of  the  officers  of  the  corporation  on  whom  a 
similar  service  would  bind  it  in  an  ordinary  suit  against  it.    Id* 

9.  By  the  Code  of  Virgiuia,  such  service,  in  case  of  a  town  or  a  city, 

may  be  made  on  the  mayor,  or,  in  his  absence,  on  the  president  oJ 
the  council  or  board  of  trustees,  or,  if  both  be  absent,  on  an  alder- 
man or  trustee.    Id. 

10.  Sernce  on  the  auditor  of  Alexandria,  without  an  appearance  by  the 
city  01  the  creditor,  did  not  gpve  the  court  jurisdiction  of  the  debt 
which  the  city  owed  the  creditor;  and  its  decree  oondemning  the 
debt  to  confiscation  and  sale  is  void.    Id. 

PROHIBITION,  WRIT  OP.    See  Practice^  4. 

PROMISOR  AND  PROMISEE.    See  Partief * 

PROMISSORY  NOTES.    Q&^  BHU  of  Exchange  and  Frmmt$mrji  N^im. 

PROOFS  OF  DEATH.    See  Life  Insurance,  2, 10. 
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PUBLIC  LANDS. 

1.  It  was  an  unalterable  condition  of  the  ftdmiBsion  of  Wisoansin  into 

the  Union,  that,  of  the  public  lands  in  the  State,  section  10  in  every 
township,  which  had  not  been  sold  or  otherwise  disposed  of,  should 
be  granted  to  her  for  the  use  of  schools.    Beecher  ¥.  Wetherby^  517. 

2.  Whether  the  compact  with  the  State  constituted  only  a  pledge  of  a 

grant  infuturo^  or  operated  to  transfer  to  her  the  sections  as  soon  as 
they  could  be  identified  by  the  public  surreys,  the  lands  embraced 
within  them  were  set  apart  from  the  public  domain,  and  could  not 
be  subsequently  diverted  from  their  appropriation  to  the  State.  If 
any  further  assurance  of  title  was  required,  the  United  States  was 
bound  to  provide  for  the  execution  of  proper  instruments  transfer- 
ring to  the  State  the  naked  fee,  or  to  adopt  such  other  legislation  as 
would  secure  that  result.    Id. 

8.  The  right  of  the  Menomonee  Indians  to  their  lands  in  Wisconsin  was 
only  that  of  occupancy;  and,  subject  to  that  right,  the  State  was 
entitled  to  every  section  10  within  the  limits  of  those  lands.    Id. 

4.  The  act  of  Congress  approved  Feb.  6, 1871  (10  Stat.  404),  authorizing 
a  sale  of  the  townships  set  apart  for  the  use  of  the  Stockbridge  and 
Munsee  Indians,  and  originally  forming  a  part  of  the  lands  of  the 
Menomonees,  does  not  apply  to  sections  10.    Id. 

QUARANTINE  REGULATIONS.     See  Canstitutumal  Lawy  12-17. 

RAILWAY  COMPANIES.     See  Agent,  1,  8;  Can$tilutumal  Law,  2-b,  8, 
9;  Munich  Bands,  1-11. 

RAILWAY  CROSSINGS. 

1.  Travellers  upon  a  conmion  highway  which  crosses  a  railroad  upoL.  the 
same  level,  and  the  railroad  company  running  a  train,  have  mutual 
and  reciprocal  duties  and  obligations;  and,  although  the  train  has 
the  right  of  way,  the  same  degree  of  care  and  diligence  in  avoiding 
a  collision  is  reqidred  from  each  of  them.  ContinenldL  Improvement 
Company  v.  Stead,  101. 

8.  That  right  does  not,  therefore,  impose  upon^such  a  traveller  the  whole 
duty  of  avoiding  a  collision,  but  is  accompanied  with  and  condi- 
tioned upon  the  duty  of  the  train  to  give  due  and  timely  warning  of 
its  approach.    Id. 

8.  The  degree  of  diligence  to  be  used  on  either  side  is  such  as  a  prudent 
man  would  exercise  under  the  drcumstanoes  of  the  case  in  endeavor- 
ing fairly  to  perform  his  duty.    Id. 

4.  The  neglect  of  the  engineer  of  a  locomotive  of  a  railroad  train  to  sound 
its  whistle  or  ring  its  bell  on  nearing  a  street-crossing  does  not  re- 
lieve a  traveller  on  the  street  from  the  necessity  of  taking  ordinary 
precautions  for  his  safety.  Before  attempting  to  cross  the  railroad 
track,  he  is  bound  to  use  his  senses, — to  listen  and  to  look,  — in 
order  to  avoid  any  possible  accident  from  an  approaching  train.  If 
ba  omits  to  use  them,  and  walks  thoughtlessly  upon  the  track,  or  if, 
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iiMag  tfaem,  1m  sees  the  train  oomiiq^,  ancU  instead  of  waiting  for  ft 
to  paBSf  undertakes  to  cross  the  track,  and  in  either  case  receives 
any  injury,  he  so  £ar  contributes  to  it  as  to  deprive  him  of  any  right 
to  complain.  If  one  chooses  in  such  a  position  to  take  risks,  he  must 
suffer  the  consequences.  They  cannot  be  yisited  upon  the  railroad 
company.    Railroad  Company  t.  Howtorij  697. 

REASONABLE  COMPENSATION.     See  Wharfage,  2. 

REBELLION,  THE.     See  Confitcation,  1,  2;  Insurwtee,  2;   Life  Ifuur- 
ance,  13,  14;  Trustee,  4,  5. 

1.  A  foreigner,  domiciled  during  the  year  1864  in  Texas,  who,  in  order 

to  obtain  permission  of  the  rebel  government  to  export  his  cotton, 
sold  at  a  nominal  price,  and  delivered  to  its  agents  or  officers  for  its 
use,  an  equal  amount  of  other  cotton,  which  he  subsequently  re- 
deemed by  paying  a  stipulated  sum  therefor,  directly  contributed  to 
the  support  of  the  enemy,  and  gave  him  aid  and  comfort.  Out  of 
such  a  transaction,  no  demand  against  such  agents  or  officers  can 
arise  which  will  be  enforced  in  the  courts  of  the  United  States. 
Radich  v.  Hutchins,  210. 

2.  The  acts  of  CoDgress,  respectively  approved  March  3, 1868  (12  Stat. 

756),  and  May  11,  1866  (14  id.  46),  extend  protection  to  all  persons 
for  acts  they  committed  in  subordination  to  the  military  authorities 
engaged  in  conducting  the  war,  and  confer  upon  them  Uie  same  ex- 
emption from  liability  to  suit  which  belonged  to  the  President,  the 
Secretary  of  War,  and  the  department  commanders.  Beard  v.  Burts, 
434. 
8.  Where  a  bill  was  filed  in  1865  for  an  injunction  against  cutting  wood 
on  the  complainant's  land  in  Tennessee,  and  for  an  account  of  what 
had  been  already  cut,  and  the  defendant,  answering,  set  up  that  he 
had  cut  the  wood  ^*  as  an  authorized  agent  of  the  government  of  the 
United  States,  and  for  military  purposes,  under  the  direction  and 
authority  of  the  military  authorities,''  and,  in  further  answering, 
pleaded  that  he  had  a  right  to  do  so,  as  appeared  by  an  order  or 
authority  from  one  D.  V .  Brown,  wood  agent  of  the  United  States 
militaiy  railroads,  authorizing  him  to  cut  wood  on  said  land,  as  fol- 
lows:— 

"  KxoxviLUi,  Trntmr.,  ICay  9, 1866. 
"  James  8.  Beard  Is  hereby  authorized  to  cut  wood  for  the  U.  8.  M.  R. 
on  the  landa  of  Joseph  Burts,  John  Lyie,  Dillard  Love,  by  order  of  the 
superinteodent.  D.  V.  Browx,  Weod  AgeM." 

—  and  the  court,  after  finding  that  the  defendant's  answer  was  sus- 
tained by  the  proofs,  entered  a  decree  dismissing  the  bill,  —  HM, 
L  That  the  facts  so  found  were  conclusive  upon  a  bill  of  review 
alli^ng  errors  apparent  on  the  face  of  the  decree.  2.  That  it  can- 
not be  properly  aswumad  that  the  paper  signed  D.  Y.  Brown  was  all 
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the  evidence  from  which  the  court  concluded  that  the  defendant 
acted  under  the  warrant  of  the  military  authorities  of  iit»  govern- 
ment. 8.  That,  as  the  wood  was  received  by  them,  and  used  for  the 
military  railroads,  before  operations  for  the  suppression  of  the  re- 
bellion had  ceased,  the  paper,  although  in  form  permissive  only,  was 
a  sufficient  justification  and  defence.     Id, 

RECEIVER. 
Without  deciding  whether  a  case  may  not  arise  in  which  it  would  appoint 
a  receiver  pending  an  appeal  here,  the  court  declines  to  do  so  upon 
the  showing  made  in  this  case.    Pacific  Railroad  of  MisBowri  t. 
Ketchumy  1. 

RECORD.     See  Authentication  of  Records  and  Judicial  Proceedings;  Bill 
of  Exceptions  y  1;  Georgia;  Jurisdiction^  1,  2;  Practice^  4. 

1.  Where  the  issues  are  tried  by  the  court,  its  finding  bebngs  to  the 

record  as  fully  as  does  the  verdict  of  a  jury.  Insurance  Company  v. 
Boon,  117. 

2.  Where  the  court  tried  the  issues  of  fact,  and  its  opinion,  embodying 

its  findings  and  theconclosions  of  law  thereon,  was  filed  concurr^itly 
with  the  entry  of  the  judgment,  but  there  was  no  formal  finding  of 
facts,  and  the  court,  at  the  next  following  term,  upon  a  rule  awarded, 
and,  after  hearing  the  parties,  made  an  order  that  a  special  finding, 
with  the  conclusions  of  law  conformable  to  that  opinion  so  filed,  be 
entered  nunc  pro  tunc,  and  made  part  of  the  record  as  of  the  term 
when  the  judgment  was  rendered,  —  Held,  that  the  order  was  within 
the  discretion  of  the  court,  and  that  by  it  such  special  finding  be- 
came a  part  of  the  record  of  the  cause,  and  that  the  judgment  upon 
it  is,  without  a  bill  of  exceptions,  subject  to  review  here.  Id. 
8.  The  court  calls  attention  to  the  irrelevant  matter  and  useless  repeti- 
tions with  which  the  record  in  this  case  is  incumbered;  and,  while 
reversing  the  decree  below,  adjudges  that  the  parties  pay  their  respec- 
tive costs  in  this  court,  and  refers  to  rule  52  in  admiralty  as  contain- 
ing suggestions  which  may  serve  as  an  appropriate  guide  in  making 
up  the  record  in  a  case  at  law  or  in  equity.  RaUtoaf  Compemif.  t. 
Stewart,  279. 

REGISTERS  OF  LAND-OFFICES,  FEES  OF. 

1.  Where,  under  the  acts  of  Feb.  11,  1847  (9  Stat.  125),  Sept.  28,  1850 

(id.  520),  March  22, 1852  (10  id.  3),  and  March  3, 1855  (10  id.  885), 
military  bounty-land  warrants  were  located  on  public  land,  subject 
to  private  entry  by  them,  it  was  the  duty  of  the  r^^ter  of  the  land- 
office  where  the  locations  were  made  to  receive  the  register's  fees 
therefor.     United  States  v.  Babbitt,  334. 

2.  '^^ere  the  register  received  them,  his  refusal  to  pay  orer  to  tiie  United 

States  the  surplus  beyond  the  maximum  compensation  of  t8,000  per 
annum,  to  which  he  was  entitled  by  law  for  all  his  asrvioM  of  every 
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description,  is  a  breach  of  his  official  bond,  both  as  respects  him- 
self and  his  sureties;  and  the  United  States  is  under  no  necessity  to 
proceed  against  him  by  an  action  on  the  case  for  money  had  and 
received.    Id* 

REHEARING.    See  Practice,  6. 

REMOVAL  OF  CAUSES.     See  Pleading,  8. 

1.  A  person  not  a  citizen  of  the  State,  in  a  court  whereof  he  is  sued, 

cannot,  under  the  twelfth  section  of  the  Judiciary  Act  of  1789« 
remove  the  suit  to  the  Circuit  Court  of  the  United  States,  by  reason 
of  the  citizenship  of  the  parties,  unless  his  petition  for  removal 
affirmatively  shows  that  the  plaintiff  was,  at  the  time  of  the  com- 
mencement of  the  suit,  a  citizen  of  such  State.  Itunrance  dmpany 
V.  Pechner,  183. 

2.  The  right  of  removal  is  statutory;   and,  before  a  x>arty  can  avail 

himself  of  it  to  oust  the  jurisdiction  of  a  State  court,  he  must  show 
upon  the  record  that  his  case  is  one  which  comes  within  the  provi- 
sions of  the  statute.  Id, 
8.  A  petition  for  the  removal  from  a  State  court  of  a  suit  brought  by  the 
plaintiffs  in  their  respresentative  capacity  as  executors  is  insufficient 
under  the  act  of  March  2,  1867  (14  Stat.  558),  where  the  defendant^ 
who  is  not  a  citizen  of  the  State  where  the  suit  is  brought,  alleges, 
so  far  as  the  citizenship  of  the  plaintiffs  is  concerned,  that  they, 
*'  as  such  executors,"  are  citizens  of  that  State.  Amory  v.  Amonfy 
186. 

4.  Where  the  jurisdiction  of  the  courts  of  the  United  States  depends 

upon  the  citizenship  of  the  parties,  it  has  reference  to  their  personal 
citizenship.     Id. 

5.  Insurance  Company  v.  Peehner,  supra,  p.  183,  cited  and  approved,    id. 

RESIDUARY  LEGATEE.    See  WUl,  4. 

RETROACTIVE  LAW.    See  Constitutional  Law,  22,  28. 

REVENUE  LAWS  OF  A  STATE.     See  Due  Process  of  Law,  1,  S. 

REVENUE  STATUTES,  CONSTRUCTION  OF.    See  ImpartM,  LhUke 
on,  2. 

REVISED  STATUTES, 
llie  following  sections  referred  to  and  explained:  -— 

Sect.  1005.  See  Writ  of  Error,  1. 

Sect.  1556.  See  Navy^  Officer  in,  1. 

Sect.  3177.  See  Pleading,  6. 

Sect.  3225.  See  Internal  Revenue,  2. 

Sect.  3477.  See  Claims  against  the  United  Statm^  f. 

Sect.  5132.  See  Criminal  Law,  1. 
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BSVISED    STATUTES    BELATINO    TO    THE    DI3TBICT    OF 
COLUMBIA. 

The  following  section  oonstrned. 

Sect.  827.    See  District  of  Columbia^  2. 

SCHOOL  LANDS.    See  PubUe  Lands,  1-4. 

SEAMEN.    See  Shipping  Articles,  1,  2. 

SECOND  ASSESSMENT.    See  Internal  Revenue,  2-4. 

SECRETARY  OF  THE  INTERIOR.    See  Contracts,  5. 

SECRETARY  OF  THE  NAVY.    See  ContracUy  6;  Navy,  Officer  in,  1^  2l 

SECRETARY  OF  WAR.     See  Contracts,  6. 

SET-OFF. 

1.  When  no  rights  of  third  parties  interfere,  the  extent  to  which  matoal 

obligations  may  be  set  off  against  each  other,  and  the  mode  of 
doing  it,  are  wholly  subject  to  legislative  control.  Blount  v. 
Windley,  173. 

2.  A  statute,  therefore,  as  that  of  North  Carolina,  passed  after  the  bank 

or  its  commissioner  had  obtuned  a  judgment,  which  authorizes  the 
defendant  to  set  off  against  it  the  circulating  notes  of  the  bank 
.  which  he  procured  after  the  judgment,  is,  as  between  him  and  the 
bank  or  its  conmiissioner,  valid,  and  does  not  impair  the  obligation 
of  the  contract  sued  on,  or  of  the  judgment.  Id. 
8.  But  if  the  rights  of  either  creditors  of  the  bank,  or  other  parties 
interested  in  the  judgment,  were  such  that  they  could  exact  payment 
of  the  judgment  in  lawful  money,  the  case  ^ould  be  different.    Id, 

SHIPPING  ARTICLES. 

1.  The  agreement,  in  writing  or  in  print,  which,  with  certain  exceptions, 

the  master  of  a  vessel,  bound  from  a  port  in  the  United  States  to 
any  foreign  port,  is  required,  before  proceeding  on  his  voyage,  to 
make  with  every  seaman  whom  he  carries  to  sea  as  one  of  his  crew, 
need  not  be  signed  in  the  presence  of  a  shipping  commissioner,  when 
such  voyage  is  to  a  port  in  the  West  India  Islands.  United  States  v. 
The  **  Grace  Lothrop,*'  627. 

2.  The  act  of  Congress  approved  June  7, 1872  (17  Stat.  262),  does  not 

apply  to  the  shipping  of  seamen  upon  vessels  engaged  only  in  and 
for  voyages  coastwise  between  Atlantic  ports  of  the  United  States. 
United  States  v.  Smith,  536. 

SOVEREIGNTY. 

1.  The  power  of  a  State  to  regulate  the  forms  of  administering  justice 

is  an  incident  of  sovereignty,  and  its  surrender  is  never  to  be 
presumed.    Railroad  Company  v.  Heeht,  168. 

2.  As  against  the  government,  the  word  *'  shall,"  when  used  in  statutes, 

is  to  be  construed  as  *'  may,"  unless  a  contrary  intention  is  mam- 
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CTECIFIC  PERFORMANCE.    See  dmtrmeu,  8;  LtmdM^  Cmitrma  Jkt 

Conveyance  qf,  1-8. 

STATE,  REVENUE  LAWS  OF.      See  ConstUuHanal  Law,  24;  Dm 

Process  of  Law,  1,  2. 
STATE  COURTS.    See  JudieUd  Comity,  2. 

STATE  COURTS,   SUITS  IN.     See  Admiralty,  1. 

STATUTE  OF  FRAUDS.  See  Lands,  Contract  for  Sale  of,  1. 
It  is  not  an  absolute  rule  that  collateral  papers,  made  by  a  party,  which 
are  adduced  in  evidence  against  him  to  supply  Uie  want  of  his 
signature  to  a  written  agreement,  required  hj  the  Statute  of  Frauds 
to  be  *'  subscribed  by  the  party  chargeable  therewith,"  should,  on 
their  face,  and  without  the  aid  of  parol  proof,  sufficiently  demon- 
•trate  their  reference  to  such  agreement.    Beckwitk  v.  Talbol,  289. 

STATUTE  OF  LIMITATIONS.     See  AdmiraUy,  1;  ConstUutwnal  Law, 
19,  20;  Equity,  2;  Lands,  Contract  for  Conveyance  of,  8;  Lands, 
Contract  for  Sale  of,  2. 
The  statute  of  Georgia  approved  March  16,  1869,  may  be  set  up  as  a 
valid  bar  to  suits  brought  after  Jan.  1, 1870,  to  enforce  the  individual 
liability  of  the  stockholders  of  a  bank  in  that  State  for  the  ultimate 
redemption  of  its  bills  which  it  ceased  and  failed  to  pay  before 
June  1,  1865,  or  to  recover  the  unpaid  balance  due  on  stock  sub- 
scriptions at  the  time  of  such  failure.     Terry  v.  Anderson,  628. 

STATUTES. 
The  following,  among  others,  referred  to,  commented  on,  and   ex- 
plained: — 

1790.  May     29.  See  Authentication  of  Records  and  Judicial  Pf- 

ceedings, 

1834.  June    30.  See  Indian  Country,  1. 

1847.  Feb.     11.  See  Registers  of  Land-Offices,  Fees  of,  1. 

1860.  Sept.    28.  See  Registers  of  Land- Offices,  Fees  of  1. 
1802.  March  22.  See  Registers  of  Land- Offices,  Fees  of,  1. 
1853.  Feb.     26.  See  Claims  against  the  United  States,  8,  5,  8. 
1855.  Feb.     24.  See  Claims  against  the  United  States,  5. 
1855.  March    3.  See  Registers  of  Land- Offices,  Fees  of  L 

1861.  March    6.  See  Imports,  Duties  on,  1. 

1861.  Aug.      5.     See  Imports,  Duties  on,  f. 
.  1862.  June      2.     See  Contracts^  5. 

i862.  July     14.     See  Imports,  Duties  on,  1. 

1862.  July     17.     See  Confiscation,  1. 

1863.  March    3.     See  RebeUion,  The,  2. 

1863.  March    3.     See  Claims  against  the  UnUed  SfartM^  7. 

1864.  June      8.     See  National  Banks,  1. 
1864.  July       2.     See  Witnesses,  1. 

1866.  March  H.     See  Imports,  Duties  on,  4. 
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STATUTES  (continued). 


1866.  May 

11. 

See  ReheUum,  The,  2. 

1866.  Jnly 

13. 

See  Internal  Revenue^  2,  7. 

1867.  Feb. 

28. 

See  Supreme  Court  of  the  District  of  daunOria, 
Right  of  the  EmpU^U  Aenof  to  AMUmmA 
Compensation. 

1867.  Mareh   2. 

See  Internal  Revenue,  7. 

1868.  July 

20. 

See  Internal  Revenue,  6,  6. 

1868.  July 

28. 

See  Internal  Revenue,  7. 

1871.  Feb. 

6. 

See  Publie  Lands,  4. 

1872.  June 

6. 

See  Imports,  Duties  on,  1,  t. 

1872.  June 

7. 

See  Shipping  Articles,  2. 

1876.  May 

18. 

See  Internal  Revenue,  4. 

STATUTORY  LIABILITY.    See  ConstUutional  Law,  21. 
STIPULATION  FOR  COSTS.     See  AdmiraUy,  ^S. 
STIPULATION  FOR  VALUE.    See  Admiralty,  (h8. 
ST0CKBRID6E  AND  MUNSEE  INDIANS.    See  PuUip  Ltmds,  Z,  4, 

STOCKHOLDERS.    See  Bankruptcy,  8;  Statute  of  Limitations, 

1.  A  person  is  presumed  to  be  the  owner  of  stock  when  his  name  appears 

on  the  books  of  a  company  as  a  stockholder;  and,  when  he  is  sued 
as  such,  the  burden  of  disproving  that  presumption  is  cast  upon 
him.     Tumbull  v.  Payson,  418. 

2.  A  party  who  made  a  contract  with  an  organization  which  had  at- 

tempted irregularly  to  create  itself  into  a  corporation,  and  which 
acted  as  such,  or  who  subscribed  to  its  capital  stock,  cannot,  ia  a 
suit  by  the  corporation,  defend  himself  against  a  claim  growing  out 
of  such  contract  or  subscription  by  alleging  the  irreg^arity  of  audi 
organization.     Chubb  v.  Upton,  665. 

8.  The  same  rule  applies  where  the  stock  of  a  corporation  hae  been  i»* 
creased,  and  the  question  arises  upon  the  liability  of  a  subscriber 
for  the  increased  stock.     Id. 

4.  An  assignee  in  bankruptcy  of  a  corporation  represents  it  and  its  cre^ 
itors,  and  the  defence  of  its  irregular  organization  cannot  be  set  np 
against  him  by  such  subscriber.    Id. 

6.  A  party  receiving  a  certificate  for  a  certain  number  of  shares  of  stock, 
at  a  given  sum  per  share,  thereby  becomes  liable  to  pay  the  amount 
thereof  when  called  upon  by  the  corporation  or  its  assignee.    Id, 

6.  The  balance  due  on  stock  subscriptions  at  the  time  of  the  failure  of 
a  bank  is  a  debt  to  the  bank,  and  inures  to  the  benefit  of  all  its 
creditors,  while  the  individual  liability  for  the  redemption  of  its 
bills  operates  only  in  favor  of  the  holders  of  them.  Terry  v.  Ander* 
son,  628. 

SUBPCENA.    See  Practice,  8. 

SUCCEEDING  CARRIER.    See  Common  Comer,  h-^ 
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SUMMONS.    See  Process,  Service  of^  1,  5. 

SUMMONS  BT  PUBLICATION.    See  Froeeu,  Service  of,  1,  2,  i-«. 

SUPPLEMENTAL  BILL.    See  Practice,  9. 

SUPBEME  COURT  OF  THE  DISTRICT  OF  COLUMBIA,  RIGHT 
.     OF     THE     EMPLOYfiS     THEREOF     TO    ADDITIONAL 
COMPENSATION. 
The  deputy-clerk,  crier,  and  messengers  of  the  Supreme  Coort  of  the 
District  of  Columbia  are  not  entitled  to  the  twenty  per  cent  addi- 
tional compensation  granted  by  the  joint  resolution  of  Congress 
approved  Feb.  28,  1867  (14  Stat.  669).    United  States  y.  Meigs,  7i8. 

SURETY.    See  Admiralty,  6^\BUls  of  Excharufe  and  Promissory  Notesj  2. 

SURVEY.     See  Mexican  Land  Grants,  3,  6. 

TAXATION.  See  Constitutional  Law,  5, 16, 24;  Due  Process  of  Lam,  1, 2; 
Internal  Revenue,  1-6;  Judicial  Comity,  1;  Mandamus,  %A\  Mexi^' 
can  Land  Grants,  6;  National  Banks,  1. 

TENANTS  IN  COMMON.    See  PUading,  i. 

TENNESSEE.  See  Acknowledgment,  1-3 ;  Constitutional  Law,  24;  Judicial 
Comity,  1. 

TESTATOR.    See  WiU,  1-4. 

TEXAS.    See  ReheUim,  The,  1. 

TITLE.     See  Confirmatory  Act  of  Congress,  2. 

TRANSPORTATION  COMPANY.    See  Common  Carrier,  4. 

TRANSPORTATION  OF  PASSENGERS,  RATES  FOR.  Sea  Cm^ 
siitutional  Law,  9. 

TRAVELLERS.     See  Railway  Crossings,  1-3. 

TREASURY  OF  THE  UNITED  STATES.    See  Confiecatum^  \,  2. 

TRIAL  BY  JURY. 
The  seventh  amendment  to  the  Constitution,  touching  the  right  of  trial 
by  jury,  applies  only  to  the  courts  of  the  United  States.    Pearson  ▼. 
YewdaU,  294. 

TRUSTEE.  See  Lands,  Contract  for  Conveyance  of,  1-3;  Practice,  2;  Uses 
and  Trusts,  1. 

1.  The  trustee  named  in  a  deed  of  trust,  which  has  been  given  to  secure 

a  debt,  is,  like  a  mortgagee,  a  purchaser  for  value.  Both  occupy  the 
same  ground  with  respect  to  notice,  either  actual  or  constructive,  of 
any  outstanding  equities.  New  Orleans  Canal  and  Banking  Company 
T.  Montgomery,  16. 

2.  Where  a  conveyance  of  real  estate  is  made  to  the  grantee,  as  **  tmsteet" 

without  settiug  forth  for  whom  or  for  what  purpose  be  is  trustee, 
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TRUSTEE  (earUmued). 

parol  eyidenoe  is  admiBsible  to  establiflh  the  fact  RaSroad  Ccmpang 
T.  Durante  576. 

9.  A  truBtee  cannot  claim  advenely  to  those  for  vhom  he  acquiied  and 
holds  the  property.     Id. 

4.  A  trustee  residing  in  Alabama  during  the  rebellion,  who  kept  no  sep- 
arate accounts  of  the  trust  fund,  but  invested  it  in  his  own  name, 
cannot  charge  it  with  the  losses  he  sustained  from  payments  made 
to  him  in  Confederate  money.    Mitchell  v.  Moore,  587. 

6.  Where  the  allegations  of  a  bill  charging  a  breai;h  of  trust,  and  pray- 
ing for  an  account  by  the  trustee,  the  payment  of  the  amount  found 
due,  his  removal,  and  general  relief,  are  su^iained  by  the  proofs,  — 
Held^  tliat  the  appointment  of  a  new  trustee,  and  the  decree  for  the 
payment  to  him  of  the  principal  of  the  fund,  is  necessary  to  carry 
into  full  effect  an  order  for  the  removal  of  the  old  trustee.     Id. 

UNAVOIDABLE  ACCIDENT.     See  AdmiraUy,  2. 

USES.  AND  TRUSTS. 
1.  A.,  by  his  last  will  and  testament,  admitted  to  probate  June  22, 1864, 
devised  certaij*  lots  of  ground  in  the  District  of  Columbia  to  two 
trustees,  **  and  the  survivor  of  them,  and  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  such  survivor,  in  trust,  nevertheless,  and 
to  and  for  and  upon  the  uses,  intents,  and  purposes  following,  that 
is  to  say:  In  trust  to  hold  the  said  lots  of  ground,  with  the  appurte- 
nances, as  and  for  a  site  for  the  erection  of  a  hospital  for  foundlings, 
to  be  built  and  erected  by  any  association,  society,  or  institution  that 
may  hereafter  be  incorporated  by  an  act  of  Congress  as  and  for  such 
hospital,  and  upon  such  incorporation,  upon  further  trust  to  grant 
and  convey  the  said  lots  of  ground  and  trust  estate  to  the  corpora- 
tion or  institution  so  incorporated  for  said  purpose  of  the  erection  of 
a  hospital,  which  conveyance  shall  be  absolute  and  in  fee.  Pro- 
videdy  nevertheless,  that  such  corporation  shall  be  approved  by  my 
said  trustees,  or  the  survivor  of  them,  or  their  successors  in  the  trust, 
and,  if  not  so  approved,  then  upon  further  trust  to  hold  the  said  lots 
and  trust  estate  for  the  same  purpose,  until  a  corporation  shall  be  so 
ereated  by  act  of  Congpress  which  shall  meet  the  approval  of  the  said 
trustees  or  the  survivor  or  successors  of  them,  to  whom  full  discretion 
is  given  in  this  behalf,  and,  upon  such  approval,  in  trust  to  convey  as 
aforesaid;  and  I  recommend  to  my  said  trustees  to  select  an  institu- 
tion which  shall  not  be  under  the  control  of  any  one  religious  sect  or 
persuasion;  and,  until  such  conveyance,  I  direct  the  taxes,  charges, 
and  assessments,  and  all  necessary  expenses  of,  for,  and  upon  said 
lots,  and  every  one  of  them,  to  be  paid  by  my  executors,  as  they 
•hall  from  time  to  time  accrue  and  become  due  and  payable,  out 
of  the  residue  of  my  estate."  The  Washington  Hospitnl  for  Found- 
lings was  incorporated  by  an  act  of  Congress,  approved  April  22, 
1870  (16  Stat.  92) ;  and,  on  the  4th  of  April,  1872,  the  trustees  under 
VOL.  V.  5B 
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USES  AND  TRUSTS   (continved)- 

the  will  conveyed  said  lots  to  that  corporation  in  fee.  Held^  1.  That 
the  devise  is  not  invalid  for  uncertainty,  or  because  it  creates  a  per- 
petuity. 2.  That  the  provision  touching  a  conveyance  by  the  trustees 
whenever  Congress  should  create  a  corporation  for  foundlings  which 
they  approved  was  only  a  conditional  limitation  of  the  estate  vested 
in  them.  3.  That  the  duty  with  which  they  were  charged  was  an 
ezecutoiy  trust,  and  their  conveyance  was  necessary  to  and  did  pass 
the  title.     OtUd  v.  Washington  tiospitalfor  Foundlings^  803. 

8.  The  statute  of  43  Eliz.,  c.  4,  was  purely  remedial  and  ancillaiy.  It 
was  never  in  force  in  the  District  of  Columbia;  and  the  validity  of 
charitable  endowments,  and  the  jurisdiction  of  courts  of  equity  over 
them,  do  not  depend  upon  it    Id.  ^ 

8.  The  doctrine  of  charitable  uses  and  trusts  discussed,  and  the  aathoid- 
ties  bearing  upon  it  cited  and  approved.    Id.  * 

VERDICT.    See  Record,  1. 

VIRGINIA.     See  Process,  Service  of,  9. 

WAIVER.    See  Life  Insurance,  7,  8,  18. 

WANT  OF  SIGNATURE,  EVIDENCE  TO  SUPPLY.     See  SfaMe 
of  Frauds,  1. 

WEST  INDIA  ISLANDS.    See  Shipping  Articles,  1. 

WHARFAGE. 

1.  Claims  for  wharfage,  arising  out  of  either  an  express  or  an  implied 

oonti*act,  are  cognizable  in  admiralty.     Ex  parte  Boston,  68. 

2.  Where  the  wharfage  has  not  been  agreed  upon  by  the  parties,  the 

wharfinger  is  entitled,  as  upon  an  implied  contract,  to  a  just  and 
reasonable  compensation  for  the  use  of  his  wharf.    Id. 

8.  If  the  vessel  or  water-craft  is  a  foreign  one,  or  belongs  to  a  port  of  a 
State  other  than  that  where  the  wharf  is  used,  the  claim  of  the 
wharfinger  for  such  use  is  a  maritime  lien  against  the  vessel,  which 
he  may  enforce  by  a  proceeding  in  rem,  or  he  may  resort  to  a  libel 
m  personam  against  the  owner  of  such  vessel  or  water-craft.    Id. 

4.  A  municipal  corporation  having,  by  its  charter,  an  exclusive  right  to 
make  wharves  on  the  banks  of  a  navigable  river  upon  which  it  is 
situated,  collect  wharfage,  and  regulate  wharfage  rates,  can,  con* 
sistently  with  the  Constitution  of  the  United  States,  charge  and  col- 
lect from  the  owner  of  enrolled  and  licensed  steamboats,  which  moor 
and  land  at  a  wharf  constructed  by  it,  whaffage  proportioned  to  their 
tonnage.     Packet  Company  v.  Keokuk,  80. 

WILL..   See  Uses  and  Trusts,  1. 
1.  Where  the  intent  of  a  testator  to  make  a  complete  disposition  of  %ll 
his  property  is  manifest  throughout  his  will,  its  provisions  should  be 
so  construed,  if  they  reasonably  may,  as  to  cany  that  intent  into 
effect.     Given  v.  Hilton,  591. 
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WILL  (continued), 

2.  Wlule  an  apparent  general  intent  cannot  control  bis  partioalar  direc- 
tions plainly  to  the  contraiy,  or  enlarge  dispositions  beyond  their 
legitimate  meaning,  it  is  of  weight  in  determining  what  he  intende«l 
by  particular  devises  or  bequests  that  may  admit  of  an  enlarged  or 
"-  a  linutcd  construction.     Id. 

8  The  rule  in  the  construction  of  wills,  where  certain  things  are  enu- 
merated, that  a  more  general  description,  which  is  coupled  with  the 
enumeration,  is  commonly  understood  to  cover  only  things  ejusdem 
generis  with  the  particular  things  mentioned,  rests  on  a  mere  pre- 
sumption, easily  rebutted  by  any  thing  which  shows  that  the  larger 
subject  was  in  fact  in  the  t^tator's  view.    Id, 

4.  The  will  in  4his  case  construed,  and  heldy  1.  That  the  testator  intended 
to  dispose  of  his  entire  estate,  and  not  to  die  intestate  as  io  any  por- 
tion of  it  2.  That  his  direction  to  his  executors  tojseU  all  his  estate 
not  otherwise  devised  and  bequeathed  was  intended  to  secure  a  com- 
plete conversion,  to  all  intents,  of  his  entire  property  into  personal 
estate.  8.  That,  with  the  exception  of  the  lot*  devised,  his  entire 
estate,  both  real  and  personal,  after  the  payment  of  his  debts  and 
of  the  legacies  prior  to  that  given  to  the  residuary  legatee,  passed  to 
tiie  latter.    Id. 

WISCONSIN.    ^e^PMic  Lands,  l-A. 

WITNESSES.  See  Colorado;  Practice,  6. 
The  proviso  to  the  third  section  of  the  act  of  Congress,  approved  July  2, 
1864  (18  Stat.  851),  that  in  the  courts  of  the  United  States  no  wit- 
ness shall  be  excluded  in  any  civil  action  because  he  is  a  party  to, 
or  interested  in,  the  issue  tried,  has  no  application  to  the  courts  of  a 
Territory.     Good  v.  MarUn,  00. 

WORDS. 

**  After  4ate  of  appointmeiif  See  N<ny,  Officer  in,  1. 

^*  Die  by  his  own  hand."  See  Life  Insurance,  8. 

**  Due  process  of  law."  See  Due  Process  of  Law,  4. 

**  Fraud. '^  See  Bankruptcy,  0. 

**  From  such  date."  See  Navy,  Officer  in,  1. 

"  In  coin."  See  Jurisdiction,  7. 

'*  Just  claim  of  the  aasnred."  See  Life  Insurance,  L 

**KnoBw  personally."  See  Acknowledgment,  2. 

"  May."  See  Sovereignty,  2. 
*'  Not  herein  otherwise  provided  for."    See  Imports,  Duties  on,  ft. 
^  Personally  acquainted  with."             '  See  Acknowledgment,  2. 

''  Shall."  See  Sovereignty,  2. 

WRIT  OF  ERROR. 
1.  Where  a  writ  of  error  is  defective  in  the  statement  of  the  partiM 
thereto,  the  right  to  amend  is  not  absolute,  under  sect  1005,  Re?. 


WRIT  OF  ERROR  (eonHnued). 

Slftk;  biit1ibeooiirt,iBitsd]8oretioQ9ipiay«I]owtheraq[id^ 

aeot  to  be  made  upon  such  terms  m  it  may  deem  just    Peorvon  t. 

YewdaU,2H. 

2.  Am  both  pertiee  aereraUy  claim  compensatioii  for  land  taken  by  the 
city  of  Philadelphia  for  public  ubCy  the  city,  the  only  adverse  party 
to  them  in  the  prooeedings  below,  is  an  indispensable  party  to  the 
writ    Id. 

8.  The  court  declines  to  allow  an  amendment  making  the  city  such  party, 
masmuch  as  the  questions  made  by  the  assignment  of  error  have  been 
setUed  by  repeated  decisions,  and  are  no  bnger  open  to  discussion 
here.    Id. 

i.  The  court  condemns  as  izregular,  proceedings  whereby  the  defsndani 
in  two  separate  suits,  in  the  former  of  which  judgment  had  been 
rendered  .before  the  latter  had  gone  to  trial,  was  permitted  to  file 
bills  of  exception  purporting  to  be  applicable  to  each  case,  and,  with- 
out consolidating  them,  remoye  them  to  this  court  by  oois  writ  d 
Bwm  y.  Spojford,  474. 
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